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Hume  v.  Bentley.* 

April  29  and  Zfi^  and  Kaj  5,  1H52. 

Condition  of  Sale  —  Performance  of  Contract  —  Evidence  by  Affi' 

davit 

A  condition^  on  the  sale  of  leasehold  propertj,  that  the  title  of  the  lessor  would  not  be  shown, 
and  should  not  be  inquired  into,  hela  to  be  bindinc,  and  th^pnrchaser  compelled  to  per- 
form his  contract,  although  in  the  inTestigation,  before  the  Master,  a  serious  defect  in  the 
lessor's  title  was  discoyeiid. 

A  lessee  of  land,  covenanted  to  build  thereon,  two  houses,  willi  the  approbation,  and  under 
the  inspection  of  the  lessor's  surveyor,  and  to  expend  in  such  building  400/.  With  the 
surveyor's  approbation  hie  built  five  houses  on  the  land,  no  two  of  which  were  worth  so 
much  as  400f.,  though  all  together  were  worth  much  more:  — 

Hdd^  that  the  covenant  was  substantially  performed,  and  tiiat  there  was  no  objection,  on  the 
ground  of  the  deviation  from  its  terms,  under  the  circumstances,  to  the  lessor's  title. 

The  hearing  of  the  cause  on  further  directions  was  ordered  to  stand  over  for  the  production 
of  evidence,  by  affidavit^  of  the  value  of  the  houses  built,  and  the  approbation  of  the4essor'8 
surveyor  at  the  time. 

This  was  a  bill  by  the  vendor  of  certain  leasehold  property  for 
the  specific  performance  of  his  contract  for  purchase.  On  the  19th 
December,  1850,  an  order  was  made  referring  it  to  the  Master  to 
inc^ire  and  state  whether  a  good  title  could  be  niade  to  the  estates 
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comprised  in  thq  agreement,  and  when  it  was  nrst  shown.     Pursuant 

to  that  order«tlie;Master  made  his  report,  dated  the  10th  June,  1851, 

thereby  staj&il^*  that  he  was  of  opinion,  that  having  regard  to  the 

conditions  p5  sale,  a  good  title  could  be  made  to  the  said  estates,  and 

that  it  ^s  first  shown  on  the  19th  May,  1849,  being  the  day  on 

whic^/tbe  abstract  of  title  was  delivered  by  the  solicitors  of  the  plain- 

tjKTO'the  solicitors  of  the  defendant.     To  this  report  exceptions  were 

•^•take'h,  and  the  cause  now  came  on  upon  these  exceptions,  and  on 

.••^  •.further  directions.     It  appeared  that  in  April,  1849,  the  plaintiff  had 

*.  •".••'caused  the  premises,  consisting  of  five  leasehold  houses  in  Birming- 

**\  *    ham,  to  be  put  up  for  sale  by  auction,  subject  to  certain  conditions 

of  sale,  the  fourth  of  which  was  as  follows :  — 

"  That  the  vendor  shall,  at  his  own  expense,  on  or  before  the  14th 
May  next,  deliver  to  the  purchaser  or  his  solicitor  a  proper  abstract 
of  the  title ;  but  recitals  or  statements  in  deeds  or  wills  dated  twenty 
year^  ago  shall  be  received  as  conclusive  evidence  of  the  matters  or 
particulars  stated  therein,  and  the  lessor's  title  will  not  be  shown,  and 
shall  not  be  inquired  into." 

At  such  sale  the  defendant  purchased  the  premises,  and  signed  an 
agreement  for  such  purchase  at  the  foot  of  the  conditions  for  sale, 
and  paid  a  deposit  as  required.  On  the  19th  May,  1849,  the  plain- 
tiflF  delivered  an  abstract  of  his  title  to  the  defendant,  tq  which  the 
defendant  took  objections,  and  ultimately  refused  to  complete  his 
purchase ;  and  thereupon  the  present  bill  was  filed.  The  principal 
objections  to  the  report  of  a  good  title  were,  that  the  original  lease 
of  the  premises  had  been  granted  by  the  Birmingham  and  Worces- 
ter Canal  Company,  and  that  they  had  no  power  to  grant  the  lease. 
This  objection  was  first  raised  before  the  Master,  and  was  founded 
on  the  terms,  of  the  special  act  of  the  canal  company,  which  author- 
ized the  company  to  sell  any  land  purchased  by  them  for  the  purpo- 
ses of  their  undertaking,  and  which  might  not  be  wanted  by  them,  in 
the  manner  therein  mentioned,  but  contained  no  authority  for  the 
company  to  lease  such  lands.  The  second  objection  was  one  origin- 
ally taken  by  the  purchaser  for  non-performance  of  a  joint  and  seve- 
lul  covenant  in  th^  original  lease  by  the  plaintiff  and  his  co-lessee, 
for  themselves,  their  respective  heirs,  executors,  administrators^  and 
assigns,  that  they,  their  executors,  administrators,  or  assigns,  should, 
on  or  before  the  24th  June,  1836,  at  their  own  cost,  under  the  inspec- 
tion and  to  the  approbation  of  such  surveyor  as  the  said  company  of 
proprietors,  their  successors  or  assigns,  should  appoint,  erect,  build, 
and  completely  finish  two  good  and  substantial  messuages  or  dwell- 
ing-Souses, with  all  necessary  outbuildings  thereto,  upon  the  said 
land,  to  be  adjoining  to  each  other,  and  fronting  to  Upper  Marshall- 
street,  in  the  manner  therein  mentioned,  and  in  such  erections  should 
lay  out  and  expend  the  sum  of  400/.  at  the  least,  and  should  repair 
•  the  same,  and  deliver  the  same  up  in  good  repair  at  the  end  or  sooner 

determination  of  the  said  term.  Instead  of  t>\'o  such  bouses,  the 
five  houses  in  question  had  been  built,  no  two  of  which  cost  400/., 
though  all  together  cost  much  more ;  and  it  was  proved  that  they 
were  built  under  the  inspection  and  with  the  approbation  of  the  com- 
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pany's  surveyor,  and  the  company  did  not  appear  to  have  objected 
that  the  covenant  had  not  been  well  performed,  and  they  had  ever 
since  received  the  rent  reserved  by  the  lease. 

Daniel  and  Renshaia^  for  the^  plaintiff,  cited  Duke  v.  Barnettj  2 
Coll.  337,  and  Shepherd  v:  Keaileyy  1  C.  M .  &  R.  117. 

Malins  and  Gifford^  for  the  defendant^  cited  Warren  v.  Richardson^ 
6.B.  &  Cr.  506. 

Sir  J.  Parker,  V.  C,  said  that  the  first  question  upon  these  excep* 
tions  was,  whether  it  was  open  to  the  purchaser  to  take  objections  to 
the  lessor's  title ;  and  it  appeared  to  his  honor  that  was  purely  a 
question  upon  the  construction  of  the  contract  for  sale.  Hi&  honor 
said  that  a  vendor  of  leasehold  property,  by  the  general  rule,  was 
under  an  obligation  to  deduce  and  show  the  lessor's  title,  but  there 
was  no  doubt  that  a  party  might  stipulate  that  the  vendor  should  be 
relieved  from  that  obligation.  In  the  case  of  Shepherd  v.  Kcatley  it 
was  decided  that  a  stipulation  of  that  kind  did  not  amount  to  a 
stipulation  that  the  purchaser  should  accept  the  title  without  objec- 
tion or  inquiry.  If  he  could  show  by  any  means  that  the  vendor  had 
a  defective  title,  he  might  do  so.  There  was  no  doubt,  his  honor 
said,  that  the  parties  might  stipulate  beyond  that,  namely,  that  the 
purchaser  must  accept  the  title  without  inquiry  or  objection.  That 
would  be  a  lawful  stipulation,  and  that  was  the  construction  which 
the  court  put  upon  the  contract  in  Sprait  v.  Jeffery,  10  B.  &  Cr.  249. 
Comments  had  been  made  upon  that  case,  but  his  honor  said  that  he 
did  not  see  any  inconsistency  between  it  and  the  case  of  Shepherd  v. 
Keatley.  The  court,  in  one  of  those  cases,  construed  the  conditions 
of  sale  as  more  extensive  in  terms  than  in  the  other  case.  It  might 
be  that  the  courts  in  Sprattw.  Jeffery,  ened  in  construing  the  contract  as 
importing  an  acceptance  of  the  lessor's  title  without  objection ;  but 
there  could  be  no  doubt  that  if  the  parties  did  stipulate  that  the  pur- 
chaser should  accept  the  title  without  objection  or  inquiry,  that  would 
b^  a  lawful  agreement ;  and  that  was  how  the  case  stood  upon  these 
authorities.  WJiat  was  the  contract  here?  That  the  title  would 
not  be  shown,  and  should  not  be  inquired  into.  Then,  did  that 
oblige  the  purchaser  to  accept  the  lessor's  title,  such  as  it  was,  or 
what  was  the  meaning  of  it  ?  His  honor  found  here,  in  addition  to 
the  term  of  the  contract  —  that  the  title  would  not  be  shown  —  other 
words  that  must  have  effect  given  to  them,  namely,  that  the  title 
should  not  be  inquired  into.  The  only  reasonable  meaning  of  that 
stipulation  was,  that  inquiry  was  altogether  precluded  for  every  pur- 
pose. His  honor  found  that  the  purchaser  did  call  upon,  the  master 
to  look  into  the  vendor's  title  to  some  extent ;  that  is,  he  produced 
before  the  master  the  acts  of  parliament,  which  he  asked  the  master 
to  look  into.  His  honor  thought  that  the  purchaser  was  precluded 
from  going  into  that  inquiry  by  the  terms  of  the  condition  of  sale. 
He  did  not  see  what  force  could  be  given  to  the  words  "  that  the 
title  should  not  be  inquired  into,"  except  that  it  should  be  accepted 


COURTS  OF  CHANCERY,  1852. 


Sawrej  v.  Banmey. 


by  the  purchaser  without  objection  or  inquiry.  It  appeared  to  his 
honor  that  the  exception  to  the  master's  report  on  this  ground  must 
be  overruled,  this  being  a  matter  which  the  purchaser  had  precluded 
himself  from  going  into  by  the  terms  of  his  contract. 

The  next  question  was,  as  to  the  due  performance  of  the  covenant 
in  the  lease  to  build  two  houses  on  the  land,  aa  to  which  Ncmaille  v. 
Flighty  7  Beav.  621 ,  was  cited.  The  evidence  being  defective,  the 
cause  was  ordered  to  stand  over,  for  the  purpose  of  producing  evi- 
dence, by  affidavit,  of  these  facts,  namely,  that  more  than  400/.  had 
been  expended  in  building  the  five  houses,  and  that  the  company  had 
sanctioned  the  building,  and  received  rent  ever  since. 

May  5.  Sir  J.  Parker,  V.  C,  said  that  he  thought  the  case  very 
different  firom  Ncmaille  v.  Flighty  in  which  there  was  an  open  breach 
of  covenant.  Here  there  was  a  covenant  to  build  in  a  particular 
manner,  which  seemed  not  to  have  been  performed  modo  et  formd; 
but  his  honor  thought  that,  substantially,  that  covenant  had  been 
performed,  for  the  buildings  actually  erected  had  been  completed 
with  the  knowledge  of  the  surveyor  of  the  company.  His  honor  said 
that  it  was  not  like  the  case  of  a  covenant  to  build,  and  only  a  par- 
tial performance,  and,  therefore,  an  open  breach  of  the  covenant. 
He  was  of  opinion  that  the  title  was  good.  Then,  as  to  the  further 
directions,  even  where  the  title  was  accepted,  the  court  would  not 
compel  a  purchaser  to  take  a  bad  title.  Warren  v.  "Richardson^  6  B. 
&  Cr.  506.  There  were  different  kinds  of  objections  to  title;  in 
some  cases  it  would  almost  be  a  fraud  on  a  vendor  to  bring  his 
title  to  market  with  a  condition  that  a  purchaser  must  accept  it 
In  another  class  of  cases  there  was  a  right  to  an  issue  to  t(y  the 
question.  Here  the  objections  raised,  his  honor  thought,  were  such 
as  did  not  interfere  with  the  safety  of  the  purchase,  and  his  honor 
thought  that  the  former  of  them  was  of  such  a  nature  as,  consistently 
with  the  practice  of  the  court,  was  dispensed  with  by  the  condition 
of  the  sale.  The  exceptions  must  be  overruled  with  costs  ;  and  there 
must  be  a  decree  for  specific  performance  of  the  contract  upon  the 
ordinary  terms. 


Sawret  v.  Rumney.^ 

November  10,  1852. 

Will —  Construction —  Specific  Legacies  of  Stock. 

A  beqncst  of  "  1,000/.,  3/.  per  cent  consolidated  bank  annuities,  part  of  the  stock  standing 
in  my  name  in  the  books  of  the  Goremor  and  Company  of  the  Bank  of  England,"  in  trust 
for  A.  for  life,  and  then  over,  and  other  bequests  in  the  9ame  words,  for  dinerent  legatees. 

— ^ — ._       ... .        .  ■  _    _ .  , 

»  16  Jtir.  1110. 
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The  testatrix  had  no  stock  standing  in  her  own  name,  bat  she  was  absolatelj  entitled  to  a 
sum  of  consols,  insufficient  to  pay  the  legacies,  and  to  a  som  of  3/.  5«.  per  cents.,  standing 
in  her  deceased  husband's  name :  — 

Htld^  that  the  legacies  wen  specific  bequests  out  of  both  these  funds,  and  carried  interest  from 
the  death  of  the  testatrix. 

This  wa^a  claim  by  a  legatee  for  life  of  a  legacy  given  by  theA^ill, 
in  trast  for  her  and  others,  for  a  declaration  of  her  rights  under  the 
will  and  codicils  hereinafter  mentioned,  and,  if  necessary,  for  admi- 
nistration. Catherine  Rumney,  widow,  by  her  will,  dated  the  29th 
July,  1847,  made  bequests  in  the  following  words: — "I  give  and 
bequeathe  unto  John  Fenwick  and  Jonathan  Thompson  the  sum  of 
1,000/.,  3/.,  per  cent,  consolidated  bank  annuities,  part  of  the  stock 
standing  in  my  name  in  the  books  of  the  governor  and  company  of 
the  Bank  of  England,''  upon  certain  trusts,  for  the  benefit  of  Eliza- 
beth Sawrey  and  other  persons.  "  I  give  and  bequeathe  unto  the 
'said  John  Fenwick  and  Jonathan  Thompson  the  sum  of  1,000/.,  3/. 
per  cent  consolidated  bank  annuities,  other  part  of  the  stock  stand- 
ing  in  my  name  in  the  said  books  of  the  governor  and  company 
of  the  Bank  of  England,"  upon  certain  other  trusts.  "  I  give  and 
bequeathe  unto  the  said  John  Fenwick  and  Jonathan  Thompson  the 
sum  of  1,600/.,  3/.  per  cent,  consolidated  bank  annuities,  other  part 
of  the  stock  standing  in  my  name  in  the  books  of  the  said  governor 
and  company  of  the  Bank  of  England,"  upon  certain  trusts.  And 
the  will  confined  a  gift  of  all  the  residue  of  the  estate  and  effects 
of  the  testatrix  to  Mizabeth  Sawrey.  Bv  a  codicil,  dated  the  7th 
September,  1849,  the  testatrix  bequeathea  as  follows  :  —  "  Whereas 
I  have  by  my  said  wiU  bequeathed  certain  stock  to  John  Fenwick 
and  Jonathan  Thompson  in  trust,  I  hereby  give  and  bequeathe  unto 
the  said  John  Fenwick  and  Jonathan  Thompson  the  sum  of  200/., 
3/.  per  cent,  consolidated  bank  annuities,  other  part  of  the  stock 
standing  in  iny  name  in  the  books  of  the  governor  and  company  of 
the  Bank  of  England,  in  addition  to  the  sum  already  bequeathed  to 
them,  for  my  daughter,  Elizabeth  Sawrey."  And  the  testatrix  thereby 
revoked  the  residuary  gift,  and  gave  the  residue  to  John  Rumney,  his 
heirs,  executors,  administrators,  and  assigns.  The  testatrix  made 
two  other  codicils  subsequently,  neither  of  which  affected  the  present 
question.  In  1851  the  testatrix  died.  At  her  death  the  testatrix  was 
entitled  to  2,500/.  3/.  per  cent  consolidlted  bank  annuities,  only, 
and  to  a  sum  of  about  2,000/.,  3/.  55.  per  cent  bank  annuities,  and 
the  sum  of  500/.  South  Sea  stock.  None  of  these  sums  were  stand- 
ing in  her  own  name  in  the  books  of  the  governor  and  company  of 
the  Bank  of  England,  but  in  the  name  of  her  late  husband,  John 
Rumney,  deceased. 

Forstefy  for  the  plaintiffs,  argued  that  aU  the  st(^k  standing  in  the 
name  of  the  testator's  husband  was  applicable  to  answer  these  lega- 
cies, and  that  they  were  specifically  given  out  of  all  this  stock,  or  if 
not,  they  were  to  be  satisfied  out  of  the  general  assets.  Arthur  v. 
Arthur,  13  Sim.  422. 

1* 
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Giffardj  for  parties  in  the  same  interest  as  the  plaintifTs,  contended, 
that  although  upon  the  face  of  the  will  these  legacies  might  have 
been  specinc  if  the  testatrix  had  been  entitled  to  sufficient  stock 
standing  in  her  own  name  to  answer  them,  yet  as  she  had  made  an 
obvious  mistake,  apparent  on  the  face  of  the  will  when  the  condition 
of  hpr  property  was  regarded,  the  court  would  rectify  this  mistake, 
by  holding  that  the  legacies  were  not  specific,  but  to  be  Satisfied  out 
of  the  general  assets,  as  in  Selwood  v.  Mildmay^  3  Ves.  306 ;  Pente- 
cost V.  Ley^  2  J.  &  W.  18S,  and  Lindgren  v.  Lindgren^  9  Beav.  358. 

Mariineau^  for  the  residuary  legatee,  contended  that  the  legacies 
were  specifically  given  out  of  the  consols  alone,  and  must  abate  to 
the  extent  to  which  that  fund  was  insufficient  to  pay  them.  It  could 
not  be  presumed  that  the  testatrix  meant  any  other  stock  than  the 
consols,  by  the  gift  of  consols  out  of  stock  standing  in  her  name. 

Stuart,  V.  C,  said  that  he  thought  the  stock  referred  to  included 
both  the  consols  and  the  3^  5^.  per  cent  stock,  but  not  the  South  Sea 
annuities,  as  these  last  were  not  standing  in  the  books  of  the  govern- 
or and  company  of  the  Bank  of  England.  It  was  perfectly  plain 
that  the  testatrix  had  made  a  mistake  as  to  the  name  in  wMch  the 
sums  of  stock  were  standing.  It  was  clear  firom  the  words  of  the 
'  will  and  the  state  of  the  assets,  that  the  testatrix  intended  that  the 
stock  to  which  she  was  entitled,  and  which  was  in  the  books  of  the 
governor  and  company  of  the  bank  of  England,  should  be  the  fund 
out  of  which  these  legacies  were  to  be  paid.  His  honor  thought  that 
the  legatees  of  stock  legacies  were  therefore  authorized  to  resort  to 
the  3^  5«.  per  cents,  as  well  as  to  the  consols,  and  that  the  legacies 
must  be  paid  in  full  out  of  both  funds.  For  the  particular  legacy 
claimed,  a  portion  of  these  must  be  set  apart. 

Forster  claimed,  for  the  legatee  for  life,  interest  firom  the  death  of 
the  testatrix. 

Stuart,  V.  C,  said  that  he  thought  she  was  entitled  to  it. 


Serqison  V,  Beavan.^ 

December  6, 1852. 

Substituted  Service  —  15  4- 16  Vict.  c.  86,  s.  58. 

# 

Substituted  seirice  of  bill,  for  common  injimction  allowed,  on  affidavit,  that  the  plaintiff  at 
law  was  out  of  the  jurisdiction,  and  that  the  person  whom  it  was  intended  to  serve  was 

V        1 16  Jar.  1111  -,  22  Law  J.  Bep.  (n.  s.)  Chanc  287. 
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his  attorney,  wlthoat  any  affidavit  of  merits,  becaose  the  motion  lor  tha  iigimctioa  mnit 
now  be  upon  notice. 

J.  V.  Prior  applied  for  leave  to  serve  a  bill  for^an  injunction  to 
restrain  an  action  at  law,  under  the  new  practice,  upon  the  attorney 
of  the  plaintiff  at  law,  by  substitution  for  the  plaintiff  himself,  who 
was  out  of  the  jurisdiction.  He  suggested  that  upon  such  an  applica- 
tion it  was  necessary  to  have  an  affidavit  of  merits,  according  to  the 
former  practice,  when  the  motion  for  the  common  injunction  was  of 
course ;  but  that  now,  as  by  the  15  &  16  Vict  c.  86,  s.  58,  the  motion 
must  be  upon  notice,  that  did  not  seem  to  be  so  necessary. 

Stuart,  V.  C,  said  that  as  by  the  new  practice  the  motion  for  the 
injunction  must  be  special,  he  did  not  feel  inclined  to  call  for  an 
affidavit  of  merits.  On  an  affidavit  that  the  plaintiff  at  law  was  out 
of  the  jurisdiction,  and  that  the  party  on  whom  it  was  sought  to 
make  substituted  service  was  his  attorney,  the  application  might  be 
granted. 


King  v.  Phillips.  * 

November  15,1852. 

Pleading  —  Parties  ^  Devise  of  Trust  and  Mortgage  Estates  — 

Disclaimer.  ' 

p.  devised  lands  to  W.  and  S.,  and  the  heirs  of  tha  snrvivor,  npon  tnzsts  for  pavment  of 
debts,  and  to  appl^  the  snrplas.  S.,  the  snrvivor,  died  many  years  afterwards,  having 
never  proved  P.'s  will,  nor  in  any  manner  acted  in  the  tmsts.  S.,  by  his  will,  devised  aS 
his  mortgage  and  tnut  estates  to  L.  and  B.  L.  and  B.,  b^  their  answer,  stated  that  they 
believed  uieir  testator  had  never  acted,  nor  claimed  anj  nght,  under  the  devise  fromB.*, 
that  they  did  not  make,  and  never  had  made,  any  claun ;  and  they  expressly  disclaim- 
ed:— 

9 

Bdd^  that  as  S.  had  never  dischumed,  and  as  L.  and  B.  had  accepted  the  trusts  of  S.'s  will, 
the  legal  estate  of  P.^s  lands  was  vested  in  them. 

The  bill  in  this  case,  filed  by  Jane  King  (the  only  daughter  and 
executrix  of  William  King,  deceased)  on  behalf  of  herself  and  all 
other  the  creditors  of  John  PhiUips,  deceased,  stated  that  the  said 
John  Phillips,  being  indebted  to  the-  said  William  King  in  the  sum 
of  550/.,  did,  by  indenture  dated  the  22d  August,  1822,  covenant  that 
if  a  certain  contingent  interest  of  his  in  certain  freehold  premises 
should  take  effect,  he  would  mortgage  the  said  premises  to  William 
King  for  securing  550/.  and  interest.  By  his  will,  dated  the  22d  Jan- 
uary, 1827,  the  said  John  Phillips,  after  directing  all  his  just  debts, 
&c.,  to  be  paid,  gave  the  said  freehold  premises  to  Ward  and  Sanford, 
"'  to  hold  to  them,  and  the  survivor  of  them,  and  the  heirs  and  assigns  of 
such  survivor,"  upon  trust,  as  therein  mentioned :  and  after  other  gifts, 


^  16  Jur.  1080. 
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the  testator  gave  all  the  rest  and  residue  of  his  real  and  personal  estate, 
after  payment  of  his  debts,  legacies,  &c.,  to  Ward  and  Sanford,  '<  and 
the  survivor  of  them,  and  the  heirs,  executors,  administrators,  and  as- 
signs of  such  survivor,"  upon  similar  trusts  for  his  wife  and  son,  provided 
that  bis  son  had  paid  and  satisfied  all  the  incumbrances  therein  men- 
tioned, (among  which  was  the  said  agreement  for  a  mortgage  for  5501, 
to  William  King,)  and  if  he  had  not,  then  his  trustees  were  to  raise 
enough  to  pay  such  incumbrances,  and  pay  over  or  transfer  what  should 
remain  to  bis  said  son  George.  There  was  also  a  clause  that  the  trustees 
should  raise  enough,  out  of  the  general  estate,  to  pay  off  all  incum- 
brances, without  touching  the  said  freehold  premises,  and  some  other 
premises  in  his  will  mentioned ;  and  the  testator  appointed  Ward, 
Sanford,  and  his  wife  Catherine,  executors  and  executrix.  John 
Phillips  died  on  the  28th  September,  1829.  Ward  and  the  widow 
duly  proved  the  will  on  the  17th  December,  1830,  but  Sanford  never 
proved  nor  acted  in  any  manner.  Ward  died  in  February,  1832, 
leaving  his  co-trustee,  Sanford,  surviving.  Sanford,  by  his  will,  dated 
the  7th  August,  1846,  devised  all  his  trust  and  mortgage  estates  to 
the  defendants,  Langton  and  Bickneil,  in  the  usual  way.  Langton 
and  Bickneil  duly  proved  their  testator's  will,  and  acted  in'some  of 
the  trusts  of  it.  William  King  died  in  1848,  leaving  the  plaintiff  his 
only  daughter  and  executrix*  The  debt  of  550Z.,  with  a  large  arrear 
of  interest  thereon,  still  remained  due.  The  contingency  upon  which 
the  said  John  Phillips  was  to  come  into  possession  of  the  premises 
agreed  to  be  mor%aged  had  not  yet  occurred.  The  bill  prayed  that 
an  account  might  be  taken  of 'the  debt  due  to  the  plaintiff,  and  for  a 
sale,  if  ifecessary,  of  the  premises  comprised  in  the  agreement  for  a 
mortgage,  and  for  an  account  of  the  personal  estate,  and  to  have  the 
same  duly  administered,  and  that  the  defendants  and  all  proper  par- 
ties might  be  directed  to  join  in  any  conveyances  which  might  be 
necessary.  The  defendants,  Langton  and  Bickneil,  put  in  an  answer 
stating  that  they  were  wholly  ignorant  of  John  Phillips's  will,  and 
of  all  the  circumstances  mentioned  in  the  bill,  except  that  their  testa- 
tor, Sanford,  had  duly  made  his  will,  and  that  they  were  devisees  of 
the  trust  and  mortgage  estates  under  it.  They  said  they  believed  the 
statement  in  the  bill,  that  Sanford  had  never  proved  the  will  of  John 
Phillips,  or  acted  under  it  in  any  manner,  to  be  true.  They  submit- 
ted to  the  judgment  of  the  court,  whether  the'  trust  estate  under  that 
will  ever  vested  in  Sanford,  or  was  now  vested  in  them ;'  and  they 
said  '^  they  did  not  claim,  and  never  had  claimed,  to  have  any  right, 
title,  or  interest  whatever  in  the  said  hereditaments,  and,  to  the  best 
of  their  belief,  the  said  Sanford  never  claimed  any  such  right  or  inte- 
rest ; "  and  they,  and  each  of  them,  disclaimed. 

By  the  bill,  as  at  first  drawn,  there  was  no  personal  representative 
of  Ward,  the  deceased  trustee  of  John  Phillips's  will.  An  objection 
having,  on  a  former  occasion,  been  taken  for  want  of  parties,  they 
were  added  by  amendment. 

T,  SmpthCj  for  the  defendants,  Langton  and  Bickneil,  now  contend- 
ed that  they  were  not  j|^essary  parties  to  the  suit,  and  ought  to  be 
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dismissed,  with  their  costs ;  and  quoted  2  Jann.  Dev.  199,  and  the 
cases  there.     But 

Sir  G.  TuRNEH,  V.  C,  thought  that  the  defendants,  Langton  and 
Bicknell,  had  accepted  to  act  in  the  trusts  of  Sanford's  will ;  and  that 
Sanford  never  having  in  his  lifetime  disclaimed  the  trusts  or  devisees 
in  the  will  of  John  Phillips  the  younger,  the  estates  thereby  devised 
to  him  vested  in  him  as  having  survived  Ward,  and  passed  to  Lang- 
ton  and  Bicknell  by  his  will  accordingly. 

The  usual  decree  was  made  for  a  sale  of  the  property  and  for  the 
accounts.^ 


GlitDLESTONE  V.  LaVENDER.* 
NoTember  25,  1852. 

JMhrtgoffor  and  Mortgagee —  Foreclosure  Suit —  Sale  under  the 
Equity  Improvement  Jurisdiction  Act^  Sect*  48. 

If  a  sale,  instead  of  a  foredosuTe,  under  this  sectioii,  be  desired,  it  mnst  be  asked  at  the  hear- 
ing ;  if  a  decree  at  the  hearing  be  made  for  a  foreclosure,  it  cannot  afterwards,  on  motlbn, 
be  converted  into  a  decree  for  a  sale. 

Bruce  made  an  application  on  behalf  of  a  mortgagee  in  a  foreclos- 
ure suit,  under  the  48th  section  of  the  Equity  Jurisdiction  Improve- 
ment Act,  to  have  a  sale  directed,  instead  of  a  foreclosure.  The  de- 
cree had  been  made  in  April,  1852,  for  foreclosure,  in  default  of  pay- 
ment of  principal  and  interest  The  principal  money,  with  interest, 
was  found  by  the  Master  to  amount  to  395Z.  The  premises,  a  mill 
at  Wisbeach,  were  greatly  out  of  repair,  and  sworn  not  to  be  worth 
200/.  on  a  sale ;  that  they  could  not,  in  their  present  condition,  be  let, 
and  would  require  270/.  to  put  them  into  tenantable  condition. 

[Sir  G.  Turner,  V.  C.  You  have  your  decree,  have  you  not? 
How  can  I  alter  it  now  ?] 

The  words  of  the  act  are  general,  and  do  not  limit  the  authority  of 
the  court  to  make  the  order  Xot  a  sale  at  the  hearing  only.  The  sec* 
tion  authorizes  a  sale  to  be  directed  upon  the  application  of  a  mort- 
gagee. ,  If  it  should  be  thought  that  the  decree  cannot,  in  point  of 
form,  be  altered  on  this  application,  the  notice  of  motion  goes  also  to 
this,  that  the  cause  may,  if  necessary,  be  reheard.  The  mortgagor 
has  not  even  appeared  upon  this  application,  and  has  entirely  given 
up  all  interest  in  the  premises. 

Sir  6.  Turner,  V.  C.    I  think  the  meaning  of  the  section  is  to 

^  See  ace.  Wise  y.  TTtse,  2  Jo.  &  Lat  408,  412,  and  the  cases  there  quoted, 
a  16  Jup.  1081. 
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give  power  to  the  court  to  direct  a  sale  if  the  parties  ask  it  at  the  hear- 
ing. If  otherwise,  if  the  section  is  to  be  read  as  you  contend,  then 
not  only  the  mortgagee,  but  the  mortgagor  also,  after  a  decree  for  a 
foreclosure,  can  come  here  and  ask  for  a  sale,  at  any  time  before  the 
time  fixed  for  foreclosure  has  elapsed.  But  if  you  read  the  whole  of 
the  section,  I  think  that  the  powers  and  discretion  given  to  the  court 
show  that  it  is  supposed  they  are  to  be  exercised  at  the  hearing.  The 
sale  is  to  be  directed,  "  if  the  court  shall  so  think  fit,  without  previ- 
ously determining  the  priorities,  or  giving  the  usual  or  any  time  to 
redeem."  These  are  inquiries  which  could  only  properly  be  directed 
at  the  hearing.  « 


Pinfold  v.  Pinfold. 

NoTembor  20  and  December  1, 1852. 

Practice  — Dismissal  of  Bill  for  want  of  Prosecution, 

A  bill  being  filed  in  Aognst,  for  an  injunction  to  restrain  waste,  pending  an  action  of  ejectment 
kroaght  to  try  the  title,  the  ejectment  being  sacccssfol,  the  injunction  submitted  to,  and 
the  defendant  having  quietly  permitted  the  plaintiff',  after  the  verdict  at  law,  to  sell  the 
estate,  and  not  alleging  that  he  intended  to  take  any  steps  to  disturb  the  verdict  at  law,  and 
the  defendant  being  a  pauper,  and  having  recently  changed  his  solicitor :  — 

Hdd^  altogether  sufficient  to  make  out  such  special  circumstances  as  took  the  case  out  of  the 
general  rule,  on  a  motion  to  dismiss  for  want  of  prosecution  \  notice  given  in  November. 

Sidney  Smith  moved  to  dismiss  the  bill  for  want  of  prosecution. 
The  suit  had  been  instituted  in  August  last  to  restrain  waste  until  the 
title  should  be  established  at  law.  The  plaintiff  had  brought  an  ac- 
tion of  ejectment  successfully,  and  obtained  possession,  which  was 
the  sole  object  of  the  plaintiff  in  the  suit  and  the  action.  The  defend- 
ant was  a  pauper. 

Bagshawe,  Jun.,  contra.  The  injunction  has  been  granted,  and  pos- 
session recovered  at  law.  The  whole  object  of  the  suit  is  at  an  end, 
and  now  a  solicitor  takes  up  the  suit  on  behalf  of  the  defendant  upon 
speculation.  The  course  .adopted  left  us  to  pay  all  our  costs ;  and 
the  present  is  an  attempt  to  make  us  carry  on  a  totally  useless  litiga- 
tion. The  plaintiff  has  since  sold  the  property,  and  the  purchaser  is 
in  undisputed  possession. 

S.  Smith,  If  the  cases  are  to  stand,  this  motion  must  be  complied 
with.  The  time  specified  for  taking  the  next  steps  by  the  plaintifFln 
conducting  the  suit  having  elapsed,  the  merits  of  the  case  cannot  be 
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gone  into.     The  sole  question  which  can  be  entertained  is,  what  the 
parties  have  done  in  the  conduct  of  the  suit 

Sir  G.  Turner,  V.  C.  I  am  not  to  be  tied  down  by  such  techni- 
cal rules  as  these.  If  you  can  show  me  that,  upon  the  authorities,  I 
cannot  deal  with  this  motion,  of  course  I  will  not ;  but  if  I  can  see 
my  way  to  deal  with  it,  I  most  certainly  will.  There  is  not  a  greater 
abuse  of  the  proceedings  in  this  court  than  this  —  that  after  the  whole 
object  of  a  suit  has  been  obtained,  the  plaintiff  may  be  compelled  by 
a  litigious  defendant  to  go  into  evidence,  and  bring  the  suit  to  a  hear- 
ing, at  a  great  expense,  which  is  totally  thrown  away. 

jS.  Smith  cited  Slagg  v.  Knowles,  3  Hare,  241,  upon  the  effect  of 
the  16th  and  17th  amended  orders  of  1828,  which  he  said,  was  pre- 
cisely in  point ;  and  also  the  same  effect,  the  case  of  T%e  ScnUh  Staf" 
fardshire  Railway  Company  v.  HaM^  16  Jur.  160,  s.  c.  10  Eng.  Rep. 
5o,  before  Sir  R.  T.  Kindersley,  V.  C,  as  to  the  costs  of  a  motion  to 
dismiss,  showing  that  the  court  will  not,  in  such  a  case,  take  the 
merits  of  the  case  into  consideration. 

Sir  G.  TuRNin,  V.  C.  The  rule  of  the  court  (which,  as  a  general 
rule,  of  course,  is  beyond  dispute)  is  so  technical,  that  I  shaU  avail 
myself  of  any  discretion  w^hich  I  may  have  to  refuse  following  it.  I 
quite  agree  with  the  doctrine  laid  down  by  Sir  J.  Wigram,  V.  C,  in 
Stagg  v.  KnowleSy  and  also  with  the  expression  of  Sit  R.  T.  Kinders- 
ley, V.  C,  as  containing  the  ordinary  rule.  The  plaintifT  must  pay 
the  costs  of  such  an  application,  unless  there  are  special  circumstances; 
but  in  my  opinion,  the  affidavits  do  disclose  special  circumstances, 
and  therefore  the  motion  must  stand  over  till  the  first  seal-day  after 
term,  to  obtain  additional  evidence  as  to  the  accuracy  of  the  plain- 
tiff's representations. 

December  1.  The  bill  was  dismissed,  without  costs.  Nothing 
was  said  as  to  the  costs  of  this  motion ;  each  party  would,  therefore, 
bear  his  own  costs. 
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Peog  V.  WlSDEN.^ 
NoTCmber  16,  1852. 

Specific  Performance —  THme —  Option  of  purchasing  on  giving  three 
Months^  Notice  —  Notice  of  Abandonment  of  Contract  —  Acceptance 
of  Title. 

A  tenant  held  under  an  agreement,  which  gave  him  the  option  of  purchasing  the  estate,  from 
his  landlord,  on  giving  three  months'  nodce.  He  accordingly  gave  notice,  which  expired 
on  the  14th  of  August  On  the  4Ui  of  September,  the  vendor  urged  him  to  complete  the 
purchase,  and  on  Sie  2d  of  November,  gave  him  notice,  that  unless  he  completed  within 
six  weeks  he  should  consider  the  contract  as  abandoned.  The  purchaser  went  on  with  the 
investigation  of  the  title,  but  did  not  complete  before  the  six  weeks  had'  expired.  The 
vendor  then  treated  the  contract  as  abandoned.  In  a  suit  instituted  bj  the  purchaser  for 
specific  performance :  — 

Bddf  first,  that  time  was  not  of  the  essence  of  the  contract,  and  that  if  it  had  been,  it  would 
have  been  waived  bj  the  conduct  of  the  parties. 

SecondW,  diat  the  six  weeks  limited  bj  the  defendant,  was  not  a  reasonable  time ;  and 
specinc  performance  was  decreed. 

Held,  also,  that  the  purchaser,  having  proceeded  to  examine  the  deeds  with  the  abstract,  must 
be  considered  to  have  accepted  uie  title ;  but,  under  the  circumstances,  he  was  allowed  a 
week  to  bring  in  objections  before  the  Master  of  the  Bolls. 

New  practice  as  to  the  consideration  of  the  vendor's  title  in  suits  for  specific  performance  of 
a  purchase. 

This  was  a  suit  for  specific  performance  of  a  contract  for  the  sale 
of  a  dwelling-hoase  and  farm  near  Brighton,  called  "  New  England 
Farm."  The  plaintiff,  who  was  the  purchaser,  had  been  for  some 
years  tenant  of  the  farm  in  question,  and  in  1846  entered  into  an 
agreement  with  the  defendant,  Thomas  Wisden,  which  was  reduced 
into  writing  in  the  following  letter,  which  was  drawn  up  by  the  de- 
fendant and  signed  by  the  plaintiff:  — "  Brighton,  Slst  April,  1846. — 
Mr.  Thomas  Wisden.  —  Dear  Sir,  •—  I  undertake  to  hire  of  you  the 
house  and  buildings  called  '  New  England  Farm,'  at  a  rental  of 
lOOZ.  per  annum,  from  the  24th  June  now  next  ensuing,  together  with 
the  land,  being  about  five  acres,  and  I  agree  to  pay  down  to  you  on 
that  day  the  sum  of  630^ ;  and  it  is  understood  and  agreed  that  I  am 
to  have  a  purchasing  clause  of  the  said  estate  at  any  time  within  nine 
years,  by  giving  you  three  months'  notice,  for  the  sum  of  2,500/.,  in 
addition  to  the  sum  of  650/."  The  plaintiff  paid  the  sum  of  650/.  at 
the  time  appointed,  and  remained  in  possession  of  the  premises,  and 
expended  a  considerable  sum  in  alterations  and  improvements.  On 
the  14th  May,  1850,  the  plaintiff's  solicitor,  by  his  direction,  gave 
notice  to  the  defendant's  solicitor  that  the  plaintiff  intended  to  com- 
plete the  purchase,  and  asked  to  be  furnished  with  an  abstract  of  title. 
After  some  little  delay,  caused  by  the  defendant  not  being  able  to  find 
his  part  of  the  agreement,  and  applying  to  the  plaintiff  fcMr  a  copy,  the 
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abstract  of  title  was  made  out,  and  on  the  4th  July  was  forwarded  to 
the  plaintiff's  solicitor.  On  the  4th  September  the  defendant's  solici- 
tor wrote  to  the  plaintiff's  solicitor  complaining  of  delay  in  completing 
the  purchase ;  and  on  the  2nd  November,  no  futther  steps  having 
been  taken  on  the  part  of  the  purchaser,  the  defendant  wrote  a  letter 
to  the  plaintiff,  in  which  he  gave  him  formal  notice,  that  unless  the 
purchase  was  completed  and  the  purchase-money  paid  on  or  before 
the  14th  December,  1850,  he  should  treat  the  notice  of  the  14th  May 
as  null  and  void,  and  the  option  of  purchasing  as  forfeited.  On  the 
5th  December  the  plaintiff's  solicitor,  having  previously  got  the  draft 
conveyance  prepared,  wrote  to  the  defendant's  solicitor  to  know  where 
he  could  compare  the  abstract  with  the  original  deeds,  and  was  in- 
formed, in  reply,  of  the  names  of  three  firms  with  whom  the  deeds 
relating  to  various  portions  of  the  property  were  deposited.  Some 
delay  and  correspondence  then  took  place  in  consequence  of  a  mis- 
understanding between  the  solicitors  as  to  the  party  on  whom  the 
expense  of  verifying  the  abstract  should  fall,  arising  firom  the  fact  that 
the  plaintiff  had  written  a  letter,  during  the  progress  of  the  negotia- 
tion, to  the  defendant's  solicitor,  without  the  knowledge  of  his  own 
solicitor,  promising  to  pay  all  expenses  connected  with  the  purchase. 
On  the  expiration  of  the  time  specified  in  the  defendant's  notice,  he 
refused  to  complete  the  sale,  and  insisted  on  the  forfeiture  of  the  plain- 
tiff's right  of  purchase.  The  present  bill  was  accordingly  filed  on  the 
10th  January,  1851,  praying  that  the  defendant  might  execute  a  proper 
conveyance  of  the  premises,  and  that  the  contract  might  be  specifically 
performed,  or  else  that  he  might  repay  the  650Z.  which  the  plaintiff 
had  paid  him  at  the  time  when  the  agreement  was  entered  into. 

IL  Palmer^  Q.  C,  and  Bevifj  for  the  plaintiff. 

WUlcock^  Q.  C,  and  Exngeston^  for  the  defendant.  The  power  of 
purchasing  was  given  to  the  plaintiff  conditionally,  and  the  condition 
has  been  broken.  Such  contracts  as  this  must  be  fulfilled  literally. 
Joy  V.  Birchj  4  CI.  &  Fin.  89.  If  this  is  looked  upon  as  a  common 
contract  for  sale,  the  plaintiff  was  guilty  of  great  laches,  and  the  de- 
fendant had  a  right  to  fix  a  reasonable  time  for  the  completion  of  the 
contract,  or  else  to  abandon  it.  Xing'  v.  Wilson^  6  Beav.  124 ;  South' 
comb  V.  The  Bishop  of  Exeter,  6  Hare,  213 ;  Townley  v,  Bedwell,  14 
Ves.  590 ;  Lawes  v.  Bennett,  cited  Id.  596.  If  the  court  should  be 
of  opinion  that  the  sale  ought  to  be  completed,  the  plaintiff  has  no 
right  to.  call  for  the  defendant's  title,  which  he  has  accepted  by  pro- 
ceeding to  examine  the  deeds  with  the  abstract 

[Sir  J.  RoMiLLY,  M.  R  If  the  vendor  means  to  insist  on  the  accept- 
ance of  the  title,  it  has  been  held  that  the  point  must  be  raised  on  the 
pleadings.] 

The  plamtiff  has  raised  the  point  himself  by  the  form  of  his  prayer, 
which  asks  for  the  execution  of  the  conveyance  at  once. 

JR.  Palmer,  in  reply. 

VOL.  XV.  2 


14     '  COURTS  OF  CHANCERY,  1852. 

I*©gg  V.  Wisden. 

s 

Six  J.  BoMiLLY,  M.  B.,  said  that  on  the  principal  points  in  this  case 
he  entertained  no  doubt.  The  first  question  was,  whether,  in  the 
agreement  of  the  21st  April,  1846,  the  words,  "  I  am  to  have  a  pur- 
chasing clause  of  the  said  estate  at  any  time  within  nine  years,  by 
giving  you  three  months'  notice,  for  the  sum  of  2,500Z.,  in  addition  to 
the  sum  of  650/."  were  to  be  read  as  signifying  that  the  650L  was 
to  be  cAisidered  part  of  the  purchase-money,  and  was  to  be  re- 
turned if  the  purchase  did  not  take  place.  He  thought  that  such 
an  understanding  of  the  passage  would  be  contrary  to  all  the  rules 
of  construction.  This  must  be  looked  upon  as  a  common  case  of 
purchase  by  a  tenant  of  his  landlord.  As  soon  as  the  notice  was 
given  the  relation  of  landlord  and  tenant  ceased,  and  that  of  vendor 
and  purchaser  was  constituted.  He  was  decidedly  of  opinion  that 
time  was  not  of  the  essence  of  the  contract  in  this  case ;  and  if  it 
had  been,  it  had  been  waived  by  the  conduct  of  the  parties.  For 
not  only  was  the  vendor  seven  weeks  before  he  sent  the  abstract 
of  title  in  answer  to  the  requisition  of  the  plaintiff,  but,  after  the  three 
months  had  elapsed,  he  urged  the  plaintiff  to  complete  th6  purchase  : 
therefore,  if  time  was  originally  essential,  he  was  of  opinion  that  it 
was  waived  by  the  letter  of  the  4th  September.  It  remained  to  con- 
sider the  effect  of  the  letter  of  the  2nd  November,  in  which  the  de- 
fendant gave  notice  of  a  fresh  day  on  which  the  purchase  was  to  be 
completed.  It  must  be  remembered  that  there  were  some  peculiar 
circumstances  in  this  case.  The  plaintiff  was  in  possession  of  the 
estate,  paying  money  to  the  defendant,  either  by  way  of  rent  or  as 
interest  on  the  purchase-money;  and  after  the  defendant  gave  his 
notice,  the  plaintiff  went  on  to  complete  the  contract,  and  was  taking 
steps  to  satisfy  himself  as  to  the  title,  and  to  examine  the  deeds,  untU 
the  10th  December,  when  an  unfortunate  dispute  arose  about  the  pay- 
ment of  the  expenses.  This  occasioned  some  delay,  and  after  five 
days,  the  time  specified  by  the  defendant  expired,  and  the  defendant 
refused  to  complete  the  sale.  Therefore,  without  loss  of  time,  the 
plaintiff  filed  his  bill.  Under  all  the  circumstances  of  the  case,  he 
could  not  say  that  the'  six  weeks  given  by  the  defendant  was  a  suffi- 
cient or  reasonable  time.  He  thought,  in  strictness,  that  the  plaintiff 
had  accepted  the  title ;  but  the  point  had  not  been  properly  raised  on 
the  pleadings,  and  he  would  allow  the  plaintiff  time  to  bring  in  objec- 
tions. His  honor  ultimately  directed  the  plaintiff  to  bnng  in  his 
objections  to  the  title  before  him  in  chambers  within  a  week,  and  the 
vendor  could  then  either  remove  them,  or  argue  them  in  open  court^ 


1  See  Parkin  v.  Thorold,  16  Jur.  959 ;  s.  c.  13  Eng.  Bep.  416 ;  also,  as  to  the 
acceptance  of  title,  Clive  y.  Beaumont^  1  De  G.  &  S.  897 ;  Gaston  v.  Frankum^  2  De  G. 
&  S.  561 ;  and  Smith  v.  Capron,  7  Hare,  191. 
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In  re  Beaufoy's  Trust,  and  in  re  The  Oxford,  Worcester,  and 

Wolverhampton  Railway   Company.* 

November  6, 1852. 

Payment  out  of  Court  to  Tenant  for  Life  of  Purchase-Money  of  Lease- 

holds  since  determined. 

Leaseholds  for  years  determinable  on  lives  were  bequeathed  in  trust  for  one  for  life,  and  then 
over,  with  a  direction  to  the  trustees,  to  renew  once,  for  the  purpose  of  inserting  a  new  life 
in  the  place  of  the  testator,  who  was  one  of  the  oestuU  que  vie.  The  testator  died.  The 
land  was  taken  by  a  railway  company,  who  paid  into  court  a  sum  of  money  for  the  pur- 
chase of  the  leasehold  interest.  The  trustees  neglected  to  renew.  The  leaseholds  expired. 
Upon  petition,  the  money  was  ordered  to  be  pud  to  the  tenant  for  life,  without  prejudice 
to  any  question  as  to  the  renewal 

This  was  a  petition  by  the  tenant  for  lif#of  certain  leasehold  pro- 
perty, part  of  which  had  been  taken  by  the  above-named  railway 
pompany  under  the  compulsory  powers  of  the  Lands  Clauses  Con- 
solidation Act,  8  &  9  Vict  c.  18,  and  the  purchase-money  paid  into 
court,  to  have  this  sum,  amounting  to  243/.,  paid  out  to  him.  The 
leasehold  property  was  originally  held  by  the  owner  thereof  for  ninety- 
nine  years,  determinable  on  his  own  and  two  other  lives,  and  was 
bequeathed  by  him  to  trustees,  upon  trust  for  the  petitioner  for  life, 
and  then  for  other  parties ;  and  the  will  contained  a  direction,  that  as 
soon  as  possible  after  the  testator's  death  the  trustees  should  renew 
the  lease,  for  the  purpose  of  substituting  a  new  cestui  que  vie  in  the 
place  of  the  testator,  the  amount  of  the  fines  not  to  exceed  650t,  the 
testator^s  intention  being  to  give  the  trustees  power  to  make  only  that 
one  renewal.  The  testator  died  in  1836.  Between  the  date  of  his 
will  and  his  death  another  of  the  cestius  que  vie  had  died.  No  renewal 
was  effected  by  the  trustees  after  the  death  of  the  testator,  but  they 
permitted  the  tenant  for  life  to  enjoy  the  whole  income  of  the  pro- 
perty until  the  death  of  the  remaining  cestui  que  vie^  which  happened 
in  the  lifetime  of  the  tenant  for  life,  but  subsequent  to  the  compulsory 
parchase  by  the  Oxford,  "Worcester,  and  Wolverhampton  Railway 
Company,  and  the  payment  into  court  of  the  purchase-money,  which 
was  the  subject  of  this  petition.  An  order  had  been  made  before  the 
expiration  of  the  leaseholds,  that  the  tenant  for  life  should  receive  the 
dividends  of  the  fund  in  court 

Waley,  for  the  tenant  for  life,  contended,  that,  as  the  last  cestui  que 
vie  of  the  leaseholds  had  died  in  the  lifetime  of  the  tenant  for  life, 
he  was  entitled  to  the  whole*  of  the  fund  in  court  He  cited  Phillips 
V.  Sargent,  7  Hare,  33,  and  referred  to  the  74th  section  of  stat  8  &  9 
Vict  c.  18. 

JOartj  for  the  executory  legatees,  and  for  the  trustees,  contended  that 
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the  forme;  were  entitled  to  a  share  of  the  fund,  because  the  tenant 
for  life  ought,  out  of  the  income,  to  have  made  a  provision  to  meet 
the  expenses  of  renewing  the  lease  ;  and  that  by  such  renewal,  if  it 
had  been  made,  the  executory  legatees  would  in  all  probability  have 
had  some  benefit  firom  the  lease.  Part  of  the  243Z.  ought,  therefore, 
to  be  invested  for  them,  und  of  this  part  the  tenant  for  life  was  only 
entitled  to  the  income. 

[Stuart,  V.  C.  You  have  never  claimed  this.  You  might  have 
filed  your  bill  to  have  a  portion  of  the  rents  set  apar^b  to  provide  a 
fund  for  this  purpose.] 

He  referred  to  Colgrave  v.  Manby^  2  Russ.  238,  and  Bennett  v.  Col" 
ley,  5  Sim.  181. 

The  reply  was  not  heard. 

Stuart,  V.  C.  I  am  of  opinion  that  I  cannot  adopt  the  view  taken 
by  Mr.  Dart  I  am  bougd  by  the  terms  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  to  give  to  the  party  entitled  in  possession  the 
same  benefit  in  respect  of  this  fund  as  he  would  have  been  entitled 
to  in  case  the  conversion  had  not  taken  place  and  the  money  had  not 
come  into  court.  There  can  be  no  doubt  upon  the  fact  of  what  that 
interest  would  have  been.  The  whole  property  would  then  have  gone 
to  the  tenant  for  life,  the  lease  having  expired ;  and  therefore,  if  the 
conversion  had  not  taken  place,  the  remainder-man  would  have  taken 
nothing.  I  think  that  the  conversion  can  give  no  new  right  to  the 
remainder-man  in  this  respect.  It  has  been  suggested,  however,  that 
with  regard  to  the  leaseholds  there  has  been  a  neglect,  amounting  to 
a  breach  of  trust,  by  reason  of  the  non-renewal.  Into  the  merits  of 
that  case  I  cannot  now  enter,  but  I  am  bound  not  to  prejudice  it  by 
the  order  which  I  make  on  this  petition.  My  order  therefore  is,  that 
the  fund  should  be  paid  to  Mr.  Waley's  client,  without  prejudice  to 
any  question  as  to  the  renewal  of  the  lease.  The  costs  of  all  parties 
must  come  out  of  the  fund. 


Blackborough  v.  Bavenhill.^ 

November  25,  1852. 

NewPractice  —  Appointment  of  Receiver  by  Consent. 

Application  for  appointment  of  receiver  by  consent,  ehonld  be  by  summons  at  chambers. 

Terrell  moved  for  the  usual  reference  for  the  appointment  of  a 
receiver  by  conseilt  in  the  place  of  executors  who  had  abandoned 
their  trust.  * 

^  16  Jur.  1085 ;  22  Law  J.  Rep.  (k.  s.)  Chaac.  108. 
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[Stuart,  V.  C,  asked  why  the  application  was  not  made  by  sum- 
mons in  chambers.] 

He  said  that  course  was  not  authorized  by  the  new  orders. 

[Stuart,  V.  C,  referred  to  stat.  15  &  16  V^pt.  c.  80,  s.  26,  empower- 
ing the  judge  to  decide  in  chambers  such  matters  as  he  shoulcl  think 

fit] 

He  pressed  the  motion. 

Stuart,  V.  C,  said,  that,  according  to  the  terms  of  the  motion,' 
the  matter  must  be  referred  by  him  to  chambers ;  but  he  said  that 
in  this  case  he  would  make  the  order  without  such  reference,  on  pro- 
duction of  the  usual  affidavits  as  to  the  fitness  of  the  person  proposed. 

The  motion  was  allowed  to  stand  over  for  that  purpose. 


In  re  Maynard's  Settlement  Trusts.* 

Noyember  6,  1852. 

Trustee  Act^  1850  —  Service  —  Affidavits  required. 

Petition  by  tenant  for  life,  for  a  resting  order,  to  vest  property  in  a  new  trustee  appointed 
in  the  place  of  a  trustee  out  of  the  jurisdiction,  must  be  served  on  the  remainder-man.  If 
mast  be  proved  by  affidavit,  inter  aliay  that  the  power  has  been  properly  exercised,  and  that 
the  proposed  trustee  is  a  fit  and  proper  person. 

This  was  a  petition  by  a  tenant  for  life,  cestui  que  trustmot  certain 
real  property,  for  an  order  to  vest  it  in  a  new  trustee,  who  had  been 
appointed  under  a  power  in  the  place  of  a  trustee  who  was  then  and 
still  residing  at  New  York,  in  America.  None  of  the  persons  entitled 
in  remainder  had  been  served  with  the  petition 

Welford,  for  the  petition. 

Stuart,  V.  C.  I  am  asked  to  make  a  vesting  order  to  take  this 
estate  out  of  a  trustee  resident  in  New  York,  and  to  vest  it  in  a  new 
trustee  appointed  wfthout  the  sanction  of  the  court,  llie  powers  of 
the  trustee  acts  are  enormous,  but  in  proportion  to  the  magnitude  of 
them  should  be  the  caution  exercised  by  the  court  in  applying  them. 
I  must  require  in  this  case  particular  affidavits,  to  show  that  the 
event  has  occurred  on  which  the  power  could  be  exercised,  and  that 
the  person  appointed  is  a  proper  person  to  be  a  trustee ;  and  all  par- 
ties must  be  served  with  this  petition. 


1 16  Jur.  1084. 
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Ez  parte  Robert  Heslop,  in  the  matter  of  James  Atkinson,  a 

Bankrupt.^ 

March  3,  1852. 

Retrospective  Order  to  sell  Goods  in  Bankrupts  Reputed  Ownership 

after  acttial  Sale. 

A  mortsgagee  of  goods,  under  a  power  of  sale,  allowed  the  goods  to  remain  in  the  order  and 
disposition  of  the  mortgagor,  until  the  latter  committed  an  act  of  bankruptcy,  bat  took 
possession  before  any  petition  of  a^udication  was  filed.  On  the  mortgagor  being  found 
Danlmipt,  the  mes8enc[er  took  the  goods  out  of  the  mortgagee's  possession  and  sold  them. 
The  mortgagee  brou^t  an  action  of  trover  and  recovered,  on  tue  ground  that,  under  the 
Bankrunt  Law  Consolidation  Act,  1849,  the  assi^ees  could  not  sell,  without  an  express 
order  or  the  commissioner,  goods  in  the  reputed  ownership  of  a  bankrupt.  The  assignees 
applied  to  the  commissioner,  who  made  an  order  retrospectively  confirming  the  sale,  and 
reciting  as  a  fact,  that  the  «)ods  were  in  the  order  and  disposition  of  the  bankrupt  at  the 
time  of  ^e  bankruptcy,  wim  the  permission  of  the  true  owner: — 

HM.  that  the  mortp^agee  was  not  entitled  to  have  the  order  discharged  on  his  appeal,  as 
bem^  invalid  on  the  face  of  it ;  and  on  the  appellant  declining*  to  enter  into  the  question 
wheuier  he  had  notice  of  the  act  of  bankruptcy,  when  he  took  possession,  his  appeal  was 
dismissed  with  costs. 

Hdd^  also,  that  the  time  of  the  commissioner  signing  and  delivering  out  an  order,  and  not  the 
time  of  his  pronouncing  it,  is  its  true  date  wim  rererence  to  an  appeal. 

This  was  an  appeal  from  an  order  made  by  Mr.  Commissioner 
Ellison,  directing  a  sale  of  goods,  which  were  in  the  order  and  dispo- 
sition of  the  bankrupt  at  the  time  of  his  bankruptcy,  and  had  been, 
in  fact,  already  sold  by  the  assignees.  The  order  had  beex^made 
under  the  following  circumstances :  —  ^ 

The  bankrupt,  up  to  the  time  of  his  bankruptcy,  kept  an  inn  at 
Newcastle-upon-Tyne.  The  act  of  bankruptcy  was  committed  by 
his  departing  from  home  on  the  30th  of  August,  1850.  The  petition 
for  adjudication  was  filed  on  the  9th  of  September,  1850,  and  he  was 
on  the  same  day  adjudged  a  bankrupt,  official  and  creditors'  assignees 
had  been  appointed. 

Four  years  before  his  bankruptcy,  the  bankrupt  had  granted  to  the 
appellant  a  bill  of  sale  of  his  property,  furniture,  and  stock  in  trade, 
as  a  security  for  a  debt  due  to  the  appellant  for  wine  and  spirits  sup- 
plied to  the  bankrupt,  who  was,  however,  permitted  by  the  appellant 
to  remain  in  possession,  and  to  have  the  apparent  ownership  of  the 
goods. 

On  the  4th  of  September  the  appellant  took  possession  of  the 
goods  under  his  mortgage  deed,  but  before  making  any  sale  was  dis- 
placed by  the  messenger  under  the  adjudication.  The  assignees  then 
sold  the  furniture  and  effects  in  the  house  to  an  incoming  tenant,  and 
received  the  proceeds,  which  were  standing  to  the  credit  of  the  estate 
of  the  bankrupt. 

The  appellant  brought  an  action  of  trover  against  the  assignees, 


1 1  Dc  G«x,  Macnaghten  &  Gordoni  477.    Before  the  Lords  Justices. 
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which  was  tried  before  Mr.  Jastice  Cresswell,  at  Newcastle,  at  the 
spring  assizes,  for  the  year  1851,  when  the  jury  found  that  the  pro- 
perty  in  question  was  in  the  reputed  ownership  of  the  bankrupt  at 
the  time  of  his  bankruptcy,  and  found  a  verdict  for  the  assignees ; 
but  at  the  close  of  the  defendant's  case,  an  objection  was  taken  by  the 
appellant's  counsel,  that  under  the  '<  Bankrupt  Law  Consolidation 
Act,  1849,"  section  125,  the  assignees  could  not  take  property  in  the 
order  and  disposition  of  the  bankrupt,  without  an  order  of  the  com- 
missioner, and  that  such  property  did  not  vest  in  the  assignees  with- 
out such  order,  and  could  be  dealt  with  only  by  means  of  it  The 
point  b^ing  reserved,  came  on  to  be  argued  before  the  full  Court  of 
Exchequer,  on  a  motion  for  a  new  trial.  In  July,  1851,  Mr.  Baron 
Parke  delivered  the  judgment^  of  the  court  (Mr.  Baron  Piatt  not 
concurring),  which  was  to  the  effect  that  in  the  case  of  chattels  in 
the  reputed  ownership  of  a  bankrupt,  there  must  be  an  order  under  the 
section  referred  to  for  the  sale  and  disposal  thereof  by  the  assignees 
before  the  property  in  the  goods  can  pass,  and  a  new  trial  was  accord- 
ingly awarded,  but  which  had  not  yet  been  had. 

The  assignees  then  applied  to  the  commissioner  in  Bankruptcy  to 
make  an  order  for  the  sale  of  the  goods  in  question,  being  advised 
that  such  order,  if  made,  would  be  retrospective  in  its  effect,  and 
would  give  validity  to  the  sale  already  made. 

An  order  was  accordingly  made,  dated  the  9th  of  December,  1851, 
by  the  Court  of  Bankruptcy  for  the  Newcastle-upon-Tyne  district, 
whereby,  after  reciting  to  the  effect  above  stated,  the  court  did, 
upon  consideration  of  the  matters,  find  and  adjudge  that  the  bank- 
rupt committed  an  act  of  bankruptcy,  and  became  bankrupt  on  the 
30th  of  August,  1850,  and  that,  at  the  time  when  he  so  became 
bankrupt,  he  bad,  by  the  consent  and  permission  of  the  appellant, 
who  then  and  still  •claimed  to  be  the  true  owner  thereof,  in  his  (the 
bankrupt's)  possession,  order,  and  disposition,  the  goods  and  chattels 
ill  the  now  stating  order  particularly  mentioned  and  set  forth,  where- 
of he  the  said  bankrupt  was  reputed  owner,  and  the  District  Court 
of  Bankruptcv  did  thereby,  according  to  the  Bankrupt  Law  Consoli- 
dation Act,  1849,  and  in  exercise  of  the  power  thereby  in  that  behalf 
given,  order  the  goods  and  chattels  which  the  bankrupt,  at  the  time 
when  he  became  bankrupt,  by  the  conseiit  and  permission  of  the 
petitioner,  as  owner  thereof,  had  in  his,  the  bankrupt's,  possession, 
order,  or  disposition,  or  whereof  he,  the  bankrupt,  was  reputed  owner 
as  aforesaid,  to  be  sold  and  disposed  of  by  Thomas  Baker,  John 
Hall,  and  Richard  Attree  Johnson,  the  assignees,  for  the  benefit  of 
the  creditors  of  the  bankrupt  under  the  bankruptcy,  and  also  so  far 
as  the  court  could  and  lawfully, might,  but  not  further  or  otherwise, 
the  court  did  thereby  order  and  direct  that  the  goods  and  chattels 
thereinbefore  specified  should  be  vested  in  Thomas  Baker,  John  Hall, 
and  Richard  Attree  Johnson,  as  such  assignees  as  aforesaid ;  and  the 
court  did  thereby  ratify  and  confirm  aU  acts  theretofore  done  by 


^  See  Heslop  v.  Baker,  6  Exch.  740;  s.  c.  4  £ng.  Rep.  555. 
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the  assignees  in  and  about  the  seizure, /ale,  and  disposition  of  the 
goods  and  chattels  thereinbefore  specified,  so  far  as  such  seizure,  sale, 
and'disposition  had  been  well  and  properly  conducted,  and  did  order 
and  direct  that  the  proceeds  of  such  goods  and  chattels,  so  sold  and 
disposed  of,  should  be  held  and  applied  by  the  assignees  for  the  bene- 
fit of  the  creditors  of  the  bankrupt  under  the  bankruptcy. 

The  order,  although  dated  the  9th  of  December,  was  not  signed  by 
the  commissioner  till  the  28th  of  January  following,  the  signature 
having  been  postponed  by  the  commissioner  in  order  to  afford  time 
to  appeal  against  the  order.  It  was  represented  to  the  commissioner 
on  behalf  of  the  appellant,  that  the  date  of  the  order  would,  if  unex- 
plained, defeat  the  appeal,  and  the  commissioner  thereupon  made 
another  order,  dated  the  13th  of  February,  1852,  reciting,  among 
other  things,  that  on  the  9th  of  December,  1851,  when  the  commis- 
sioner gave  his  judgment,  he  directed  that  his  order  should  be  drawn 
up,  and  considering  that  it  would  necessarily  occupy  a  considerable 
time  to  reduce  the  same  into  writing,  be  further  directed  that  for  the 
purpose  of  giving  time  to  the  appellant  to  appeal  against  his  order, 
if  he  should  be  advised  so  to  do,  the  date  of  it  should  be  considered 
to  be  the  day  when  it  should  be  signed  and  delivered  to  the  appel- 
lant's solicitor,  and  reciting  that  his  order  was  not  drawn  up,  signed 
and  delivered  to  the  petitioner's  solicitors  until  the  28th  of  January, 
1852,  the  commissioner,  upon  the  application  of  the  appellant's  agent, 
so  far  as  he  could  and  lawfully  might,  did  thereby  order  and  direct 
that,  for  the  purpose  of  enabling  the  appellant  to  present  such  peti- 
tion of  appeal,  the  date  of  the  former  order  should  be  deemed  and 
t^ken  to  be  the  28th  of  January,  1852. 

Swanston  and  Bichner  appeared  in  support  of  the  appeal  from  the 
order  dated  the  9th  of  December, 

Bacon  and  Trippj  for  the  respondents,  objected  that  the  appeal 
was  too  late,  and  that  the  date  of  the  order,  being  that  of  the  day 
on  which  the  commissioner  pronounced  it,  must  be  taken  to  be  the 
correct  date.  They  submitted  that  the  commissioner  had  no  juris- 
diction by  postponing  the  formal  act  of  signature  to  enlarge  the  Umits 
which  the  legislature  had  fixed  to  the  time  for  appealing. 

The  court  held  that  the  day  on  which  the  order  was  signed  by  the 
commissioner  must  be  considered  to  be  its  proper  date. 

Swanston  and  Bichner  for  the  appellants 

The  judgment  of  the  Court  of  Exchequer  has  decided  that  the  act 
of  the  assignees  in  selling  the  good«  which  belong  to  the  appellant, 
under  his  bill  of  sale,  was  wrongful,  as  it  clearly  appears  to  have 
been  under  the  new  act  It  is  not  competent  for  the  Court  of  Bank- 
ruptcy, by  an  ex  post  facto  proceeding  to  render  the  sale  good.  The 
appellant  has  a  right  to  apply  to  the  jurisdiction  in  bankruptcy  to 
have  removed  out  of  his  way  this  order  as  being  bad  upon  the  face 
of  it  The  finding  of  the  jury  and  the  state  of  facts  appearing  upon 
the  order  are  insufficient  to  make  out  a  title  in  the  respondents,  inde- 
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pendently  of  the  point  which  was  decided  adversely  to  them  by  the 
Court  of  Exchequer,  for  it  is  not  enough  to  give  the  Court  of  Bank- 
ruptcy authority  to  dispose  of  the  goods  of  a  stranger  to  the  jurisdic- 
tion, that  those  goods  should  be  in  the  order  and  disposition  of  the 
bankrupt  at  the  time  of  the  bankruptcy.  If  the  true  owner  has,  after 
the  bankruptcy  and  without  notice  of  it,  taken  possession  of  his 
goods  before  the  filing  of  a  petition  for  adjudication,  he  cannot  be 
deprived  of  them  by  the  operation  of  the  reputed  ownership  clause. 

They  cited  12  &  13  Vict.  c.  106,  s.  133,  and  Ex  parte  Siyan,  2  M. 
D.  &  D.  219 ;  Pariente  v.  PenneUj  2  Moo.  &  Rob.  517,  and  Youngs  v. 
Hope,  2  Exch.  105,  decided  upon  the  corresponding  enactment,  2  Sc 
3  Vict  c  22. 

[Knight  Bruce,  L.  J.,  inquired  whether  the  appellants  wished  the 
case  to  be  discussed  with  reference  to  the  questions  of  notice  of  the 
apt  of  bankruptcy  and  the  time  when  possession  was  taken.] 

Swanston  and  Bidmer  said,  that  they  were  not  prepared  to  go 
into  the  facts  bearing  upon  those  questions,  and  desired  to  have  the 
decision  of  the  court  as  to  the  validity  of  the  order  with  reference  to 
the  facts  stated  upon  the  face  of  it. 

Their  lordships,  without  calling  on  the  counsel  for  the  respondents, 
held  that  these  facts  did  not  invalidate  the  order,  and  dismissed  the 
appeal  with  costs. 


Hickling  v.  Boter.^ 

Norember  2,  1852. 

Personal  Representative  —  Decree  Against. 

Costs  are  not  to  be  gireii  npon  an  implication  to  rectify  a  mistake  of  the  coort 

The  decree,  as  drawn  up  in  this  case,  after  the  judgment  pro- 
nounced upon  it  by  the  Lord  Chancellor,  Lord  Truro,  a  report  of 
which  will  be  found  in  the  3d  volume  of  Messrs.  Macnaghten  &  Gor- 
don's Reports,  page  635,  s.  c.  9  Eng.  Rep.  209,  provided  that  it  should 
be  binding  upon  Mary  GhifBn,  unless  she  should  within  one  month 
after  the  service  thereof  on  her,  show  unto  the  court  good  cause  to 
the  contrary.  The  decree  was  not  served  on  M.  Griffin  until  the  30th 
June,  1851.  Within  one  month  from  that  time  application  was  made 
that  the  cause  might  be  reheard  as  against  her,  and  the  Lord  Chan- 
cellor (Lord  St  Leonards)  directed  it  to  be  set  down  at  the  foot  of  the 
appeals  before  him. 

Hardy  now  insisted,  on  behalf  of  M.  Griffin,  that  as  she  was  only 

1 1  De  Gex,  M^umnghtftn  &  Gordon,  762.    Before  ^e  Lord  Chancellor,  Lord  St. 
Leonabds. 
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the  personal  representative  of  R.  Ashby,  the  decree  ought  not  to 
have  affected  her  personally,  but  submitted  to  the  ordinary  accounts 
being  taken  against  her. 

Shaptery  for  the  residuary  legatees,  waived  such  accounts. 

Teed  and  Craig',  for  the  executoi;^. 

The  Lord  Chancellor  granted  the  application,  observing  that 
Mary  Griffin  ought  not  to  have  been  made  personally  liable  to  the 
obligation  imposed  on  her ;  but  adding  that  as  the  mistake  was  en- 
tirely the  act  of  the  court,  there  ought  to  be  no  costs  of  the  applica- 
tion to  rectify  the  decree. 

The  decree  was  varied  by  striking  out  every  thing  relating  to  M. 
Griffin,  and  by  inserting  a  statement  that  the  plaintiffs  and  defendants 
waived  the  accounts  as  against  her*         ' 


RoDicK  V.  Gandell.^ 

May  6,  Jane  4,  5,  6, 1852. 

Debtor  and  Creditor — Agreement  to  pay  out  of  Specific  Fund — 

Equitable  Assignment, 

An  agreement  between  a  debtor  and  a  creditor,  that  tbe  debt  owing  shall  be  paid  ont  of  a 
gpedfic  fund  coming  to  the  debtor,  or  an  order  giren  by  a  debtor  to  his  creditor  upon  a 
person  owing  money  or  holding  funds,  belonging  to  the  giver  of  the  order,  directing  such 
person  to  pay  such  funds  to  the  creditor,  wm  operate  as  an  equitable  assignment  of  such 
debt  or  funds. 

A  railway  company  was  indebted  to  A,  their  engineer,  who  was  greatly  indebted  to  his 
banker :  the  latter  having  pressed  for  payment  or  security,  A,  by  letter  to  the  solicitors  of 
the  company,  authorized  them  to  receive  the  money  due  to  him  from  the  railway  company 
and  requested  them  to  pay  it  to  the  banker :  the  solicitors,  by  letter,  promised  the  bfuiker 
to  pay  him  such  money  on  receiving  it :  — 

Seldy  that  this  did  not  amount  to  an  equitable  assignment  of  the  debt. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolls, 
dismissing  a  bill  filed  on  behalf  of  the  bankers  of  the  defendants, 
Messrs.  Gandell  &  Brunton.  The  question  in  the  suit  was,  whether 
a  letter  written  by  these  last  named  gentlemen  to  Messrs.  Pinniger  & 
Westmacott  (iQso  defendants  in  the  suit),  the  solicitors  of  certain  rail- 
way companies  from  whom  money  was  alleged  to  be  due  to  Messrs. 
Gandell  &c  Brunton,  authorizing  them  to  receive  such  money  and  to 
pay  it  to  the  bankers,  and  the  solicitors  having  by  letter  promised  so 


1 1  De  Gez,  Macnaghten  &  Gordon,  763.     Before  the  Lord  Chancellor,  Lord 
Trubo. 
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to  do,  constituted,  as  contended  by  the  plaintiff,  an  equitable  assign* 
ment  to  the  bankers  of  the  debt.  The  Master  of  the  Rolls  held  that 
it  did  not,  and  the  plaintiff  now  appealed  to  the  Lord  Chancellor. 

The  cause  as  heard  before  the  Master  of  the  Bolls  will  be  found 
reported  in  the  12th  volume  of  Mr.  Beavan's  Reports,  page  325 ;  and 
the  judgment  of  the  Lord  Chancellor  enters  so  fully  into  the  facts  of 
the  case,  that  any  further  preliminary  statement  is  rendered  unneces- 
sary. 

R.  Palmer  and  J.  V,  Priory  for  the  plaintiff 

They  contended  that  the  transaction  iu  question  constituted  a  valid  \ 
equitable  assignment,  and  cited  and  commented  on  Row  v.  Dawson^ 
1  Ves.  331;  Yeatesv.  Groves,  1  Ves.  Jun.  280;  Ex  parte  South,  3 
Swanst.  392  ;  Lett  v.  Morris,  4  Sim.  607 ;  Watson  v.  The  Duke  of  WeU 
lington,  1  Russ.  &  iVI.  602 ;  Burn  v.  Carvalho,  4  Myl.  &  Cr.  690. 

They  also  submitted  that  the  assent  of  the  solicitors,  Messrs.  Pin- 
niger  &  Westmacott,  placed  them  in  the  situation  of  a  party  dealing 
with  property  after  notice  of  a  charge,  Jones  v.  Smith,  1  Hare,  43, 
and  that  they  could  not  be  justified  in  applying  the  funds  in  any 
manner  contrary  to  the  claim  of  the  bankers.  Davis  v.  Bowsher,  5  T. 
R.  488. 

They  further  insisted  that  the  bankers  were  not  bound  to  appropri- 
ate the  sums  coming  into  their  bands  from  IV^essrs.  Gandell  &  Brun- 
ton,  subsequent  to  the  transaction  in  question,  in  liquidation  of  the 
balance  due  at  the  time  of  the  transaction  rather  than  in  liquidation 
of  subsequent  advances.  Kirby^.  The  Duke  of  Marlborough,  2  M. 
Ai  S.  18 ;  Ex  parte  Langston,  17  Ves.  227 ;  Henniker  v.  Wigg,  4  Q. 
B.  Rep.  792 .  They  cited  also  Ex  parte  Skinner,  1  Deac.  &  Chitty, 
403 ;  Fitzgerald  v.  Stewart,  2  Sim.  333 ;  L^de  v.  Mj/nn,  1  Myl.  &  K. 
683. 

[The  Lord  Chancellor,  in  the  course  of  the  argument,  referred  to 
Hunt  v.  Mortimer,  10  B.  &  C.  44.] 

Rolt  ^nd  Selwyn  for  the  defendant  Pinniger  (Messrs.  Pinniger  & 
Westmacott  severing  in  their  defence),  and  in  support  of  the  decision 
of  the  Masters  of  the  Rolls. 

They  contended  that  the  case  of  equitable  assignment  was  not 
established ;  that,  having  regard  to  the  position  in  which  Pinniger 
stood  to  his  partner  Westmacott,  he  had  incurred  no  personal  liability, 
Barfoot  v.  Goodall,  3  Camp.  147 ;  Blair  v.  Bromley,  2  Phil.  354  ;  and 
that  at  all  events  the  plaintiff  could  have  only  a  legal  demand  for  the 
moneys  come  to  the  hands  of  the  solicitors,  and  that  there  was  no 
ground  for  the  interference  of  a  court  of  equity ;  Foley  v.  Hill,  1  Phil. 
399 ;  The  South  Eastern  Railway  Company  v.  Brogden,  3  Mac.  & 
G.  8. 

They  cited  and  commented  on  Wallwyn  v.  Coutts,  3  Mer.  707 ; 
Curtis  V.  Auber,  1  J.  &  W.  526 ;  Garrard  v.  Lord  Lauderdale,  3  Sim. 
1 ;  Metcalfe  v.  Tlie  Archbishop  of  York,  6  Sim.  224;  Bumy.Carvalho, 
4  MyL  &  Cr.  690 ;  Langton  v.  HorUm,  1  Hare,  549 ;  Malcolm  v.  Scott, 
6  Hare,  570 ;  3  Mac  &  G.  29. 
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Bethell  and  O,  M.  Grifford,  for  the  defendant  Westaiacott 

They  submitted,  first,  that  nothing  had  been  done  which  the  court 
could  regard  in  the  light  of  an  equitable  assignment,  in  the  proper 
sense  of  that  term ;  and  secondly,  that  if  there  was  an  assignment 
at  all,  it  was  a  security  for  a  debt  due  at  that  particular  time,  and 
that  that  debt  had  been  subsequently  liquidated. 

In  reference  to  the  assignability  in  equity  of  choses  in  action,  and 
the  necessity  of  notice  in  order  to  render  such  assignment  complete, 
they  cited  Ayall  v.  Bx)wles,  1  Ves.  348 ;  Jones  v.  Gibbons,  9  Ves.  407 ; 
Loveridffe  v.  Cooper,  3  Russ.  1 ;  Williams  v.  Everett,  14  East,  582  ; 
and  they  distinguished  the  present  case  from  Row  v.  Dawson,  1  Ves. 
331 ;  and  Bum  v.  Cavalho,  4  Myl.  &  Cr.  690. 

They  also  referred  to  Copts  v.  Middleton,  Turn.  &  R  224 ;  Ex  parte 
Fidgeon,  4  Deac.  217 ;  Walker  v.  Hardman,  11  Bli.  N.  S.  229 ;  Hen- 
niker,  v.  Wig-g,  4  Q.  B.  Rep.  792. 

Follett  and  Kinglake  appeared  for  the  assignees  of  •  Messrs.  Gandell 
&  Brunton,  who  were  bankrupts. 

R,  Palmer  in  reply  cited  Willet  v.  Chambers,  2  Cowp.  814;  Lacy  v. 
MNeile,  4  Dowl.  &  Ry.  7 ;   Wood  v.  Braddick',  1  Taunt.  104. 

« 

July  21.  The  following  judgment'was,  on  the  consent  of  the  par- 
ties to  take  the  same,  delivered  out  by  Lord  Truro,  subsequently  to 
resigning  the  great  seal. 

This  bill  is  filed  in  the  name  of  the  plaintiff,  as  the  public  officer 
representing  a  joint-stock  bank  carrying  on  business  at  Liverpool  un- 
der the  firm  of  "  The  Liverpool  Union  Bank,"  and  which  bank  was 
a  creditor  of  Gandell  &  Brunton,  for  an  amount  of  about  3,000/. 
The  defendants,  in  the  original  bill,  were  Pjnniger  &  Westmacott, 
against  whom  relief  is  prayed,  and  Gandell  &  Brunton  the  debtors  to 
the  bank ;  and,  by  supplemental  bill,  Charles  Turner,  George  Long,  and 
Charles  Hutehins,  the  assignees  nominated  under  ^fiat  in  bankruptcy 
issued  against  Gandell  &  Brunton,  were  made  defendants.  By  the 
bill  the  bank  prayed  that  it  might  be  declared  that  the  Liverpool 
Union  Bank  was  entitled  to  have  the  full  benefit  of  two  letters  set 
forth  in  the  bill,  and  respectively  dated  the  26th  and  27th  December, 
1845,  as  an  effectual  charge  by  way  of  equitable  assignment  upon 
the  debts  due  to  Gandell  &  Brunton  from  the  railway  companies 
mentioned  in  the  letter  dated  26th  December,  1845,  for  the  purpose 
of  securing  the  debt  due  to  the  bank  not  exceeding  3,000/.,  and  that 
Pinniger  &  Westmacott  might  be  decreed  to  account  for  and  pay 
either  the  sum  of  3,000/.  to  the  bank,  or  the  full  amount  of  all  sums 
received  by  them,  or  which  without  their  wilful  neglect  they  might 
have  received  on  account  of  the  debts  due  to  the  said  Gandell  & 
Brunton  from  the  railway  companies  to  the  extent  of  3,000/. 

The  material  facts  stated  in  the  bill  were,  that  GandeU  &  Brunt- 
on, who  were  engineers,  were  indebted  to  the  bank  represented  by 
the  plaintiff,  and  that,  to  induce  the  bank  to  forbear  enforcing  the 
payment  of  the  debt,  and  also  to  pay  other  drafts,  they  agreed  to  give 
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a  charge  by  way  of  equitable  assignmeiit^ipon  certain  debts  due  to 
them  from  the  several  railway  companies  named  in  the  bill ;  that  the 
defendants  Pinniger  &  Westniacott  were  solicitors  to  the  railway 
companies,  and  were  employed  about  the  settlement  of  the  claims 
made  by  Gandell  &  Brunton  and  others  against  the  company,  and 
that  Pinniger  &  Westmacott,  at  the  request  of  Gandell  &  Brunton, 
had  agreed  to  concur  in  the  proposed  arrangement  with  the  bank ; 
that  Gandell  &  Brunton,  pursuant  to  the  suggestion  made  by  Pinni- 
ger &  Westmacott,  wrote  to  them  a  letter,  stating,  — "  We  hereby 
request  of  you,  that  you  will  pay  into  the  bank  of  Messrs.  'Cunliffe 
Brooks  &  Co.,  for  the  Liverpool  Union  Bank,  all  moneys  now  due  to 
us  from  the  Cheltenham,  Oxford,  and  London  Junction  Railway,"  &c., 
(naming  the  other  railway  companies),  "  and  we  hereby  authorize  you 
to  receive  such  moneys  in  our  names  for  the  purpose,  from  the  differ- 
ent committees;  we  will  thank  you  to  write  to  the  bank,  saying  you 
will  act  on  this  letter;" — that  on  the  27th  December,  1845,  Pinniger 
&  Westmacott  wrote  a  letter  addressed  to  the  bank,  and  also  to  Cuu- 
liffe  &  Co.,  the  London  correspondents  of  the  bank,  stating,  —  "  We 
have  received  from  Messrs.  Gandell  &  Brunton  a  letter  of  which  we 
hand  you  a  copy  on  the  other  side ;  as  requested  by  that  letter,  we 
beg  to  say  that  we  will,  on  receiving  'the  moneys  due  to  Messrs  Gan- 
dell &  Brunton,  from  the  several  railways  mentioned,  pay  them  to 
you  to  their  credit,  and  that  we  will  effect  this  as  early  as  possible ;" 
—  that  the  letter  of  Pinniger  &  Westmacott  was  handed  to  the  bank 
by  the  clerk  of  Gandell  &  Brunton,  and  that  on  the  29th  December 
the  dgent  of  the  bank  wrote  to  Pinniger  &  Westmacott  stating,  —  "  I 
have  received  your  favor  of  the  27th  instant,  guaranteeing  the  pay- 
ment of  all  moneys  received  by  you  on  account  of  Messrs.  Gandell 
&  Brunton  into  our  hands ;  the  amount  due  to  us  is  under  3,000/.,  on 
payment  of  which  amount  your  letter  will  be  given  up ; "  —  that 
upon  the  faith  of  those  letters  the  bank  subsequently  paid  certain 
drafts,  and  that  the  sum  of  3,969/.  145.  8d.  had  become  due  to  the 
bank. 

The  bill  then  sets  forth  a  lengthened  correspondence  between  the 
several  parties ;  but  I  do  not  think  it  necessary  to  detail  that  corre- 
spondence because  I  think  the  question  in  the  cause  must  be  decided 
by  the  legal  effect  of  the  letters,  the  contents  of  which  I  have  stated, 
and  that  nothing  occurred  in  that  correspondence  which  can  affect  the 
legal  rights  and  liabilities  of  the  parties.  The  earlier  part  of  the  cor- 
respondence consisted  of  inquiries  as  to  the  expected  receipts  of  mo- 
ney from  the  railway  companies,  and  the  latter  is  contentious,  the 
parties  stating  their  views  of  their  respective  rights  and  liabilities 
under  the  circumstances  which  had  taken  place. 

The  bill  charges  that  Pinniger  &  Westmacott  received  from  the 
railway  companies,  on  account  of  the  debts  due  to  Gandell  &  Brun- 
ton, sums  to  a  much  greater  amount  than  the  claim  of  the  bank 
against  Gandell  &  Brunton,  and  that  Pinniger  &  Westmacott,  in 
breach  of  their  engagements  and  in  violation  of  the  right  of  the  bank, 
handed  over  the  sums  so  received  to  Gandell  &  Brunton. 

The  bill  concludes  with  the  prayer  for  a  declaration  that  the  bank 
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was  entitled  to  an  efFectu*  charge  by  way  of  equitable  assignment 
of  the  debts  therein  mentioned,  and  a  decree  for  an  account  against 
Pinniger  &  Westmacott. 

The  defendant,  Westmacott,  by  his  answer,  as  far  as  it  is  at  all 
necessary  to  state  it,  admitted  the  letters  as  set  forth  in  the  bill  to  have 
passed,  but  insisted,  by  way  of  defence,' that  such  letters  did  not  con- 
stitute an  equitable  assignment  of*  the  debts  due  from  the  railway 
companies,  and  further  insisted  that  such  letters  had  relation,  not  to 
any  general  balance  which  might  become  due  from  Gandell  &  Brun- 
ton,  but  to  the  specific  debt,  or  sum  of  about  3,000/.  due  at  the  dates 
of  the  letters,  and  that  that  sum  had  been  paid  by  Gandell  &  Brun- 
ton  to  the  bank,  who  therefore  had  no  claim.in  respect  of  those  docu- 
ments. And  it  was  further  insisted,  that  the  sums  of  money  which 
had  come  into  the  hands  of  Westmacott  were  not  sums  of  money 
within  the  meaning  of  the  undertaking  contained  in  the  letter  of  27th 
December,  1845,  and  therefore  were  not  subject  to  the  appropriation 
mentioned  therein.  It  was,  however,  admitted  that  large  payments 
had  been  made  by  Westmacott  to  Gandell  &  Brunton,  in  respect  of 
their  demands  against  the  railway  companies.  The  answer  further 
stated,  that  a  partnership  had  existed  for  several  years  between  Pin- 
niger &  Westmacott,  but  that  on  the  31st  December,  1845,  the  part- 
nership was  dissolved,  and  Pinniger's  name  wholly  withdrawn,  and 
that  he  had  not  for  a  considerable  time  previously  at  all  interfered 
with  the  business,  and  denied  Pinniger's  liability. 

The  answer  of  Pinniger  disclaimed  aU  personal  knowledge  of  the 
matters  in  the  bill,  referred  generally  to  Westmacott's  answer,  and 
denied  his  liability  under  the  letter  written  by  Westmacott. 

Gandell  &  Brunton  having  become  bankrupts  subsequent  to  the 
filing  of  the  original  bill,  Charles  Turner,  George  Long,  and  Charles 
Hutchins,  the  assignees  appointed  under  the  bankruptcy,  were  made 
defendants  by  a  supplemental  bill ;  and  on  the  part  of  the  assignees 
it  was  insisted  that  the  documents  did  not  operate  as  an  equitable 
assignment,  and  at  all  events  that  they  were  intended  only  as  a  secu- 
rity for  the  debt  due  to  the  bank  at  the  dates  of  the  letters,  which 
debt  had  since  been  paid  by  GandeU  &  Brunton.  And  the  assignees 
further  insisted,  that  for  want  of  notice  to  the  railway  companies,  the 
documents  were  not  available  against  the  creditors  under  the  bank- 
ruptcy. 

The  correspondence  set  out  in  the  bill  and  answers  was  admitted, 
and  also  certain  proceedings  and  accounts  relating  to  the  railway 
companies  who  were  debtors  of  Gandell  &  Brunton. 

Some  parol  evidence  was  also  given  by  Watson,  the  clerk  of  Gan- 
dell &  Brunton,  by  Broiighall,  the  secretary  to  one  of  the  railway  com- 
panies, and  by  Samuel  Shuttleworth,  a  clerk  of  Pinniger  &  Westma- 
cott ;  but  according  to  the  view  that  I  have  formed  of  the  case,  it  must 
be  decided  upon  grounds  wholly  irrespective  of  that  evidence,  and 
which,  therefore,  it  is  not  necessary  to  detail. 

The  case  was  heard  before  the  late '  Master  of  the  Rolls,  who  held 
that  the  bank  had  failed  to  establish  that  any  such  equitable  assign- 
ment had  been  made,  of  which  the  declaration  was  prayed,  and  he 
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decreed  that  the  plaintiff's  bill  be  dismissed  with  costs  as  against 
Gandell  &  Branton,  and  without  costs  as  to  Pinniger  &  Westinacott, 
and  also  with  costs  as  against  the  assignees  under  Gandell  &c  Brun- 
ton's  bankruptcy.  The  case  comes  before  this  court  by  way  of  ap- 
peal against  that  decree. 

Upon  the  argument  of  the  appeal  several  points  were  discussed, 
and  among  them,  whether  the  letters  referred  to  were  intended  to 
secure  such  floating  balance  as  might  become  due  from  Gandell  and 
Brunton  to  the  bank  not  exceeding  3,000/.,  or  whether  they  were  in- 
tended to  secure  a  specific  sum  then  due  of  about  3,000/.,  and  whether 
that  sum  had  or  not  been  paid ;  and  further,  whether  the  sums  of 
money  which  came  into  the  hands  of  Westmacott,  and  which  were 
paid  by  him  to  Gandell  and  Brunton,  ought  to  be  held  as  subject  to 
the  appropriation  of  Pinniger  and  Westmacott's  letter  of  27th  De- 
cember, 1845 ;  and  also,  whether  that  letter,  in  the  absence  of  notice  to 
the  railway  companies,  bound  the  fund  as  against  the  creditors ;  and 
Mr.  Pinniger's  liability  upon  the  undertaking  given  by  Westmacott 
was  also  disputed. 

It  will  not  be  necessary  for  me  to  express  an  opinion  upon  any  of 
these  points,  as  I  think  the  case  may  properly  be  decided  upon  the 
main  ground  of  equity  made  by  the  bill,  that  is,  whether  the  letters 
relied  upon  constitute  a  valid  equitable  assignment  of  the  debts  due 
from  the  several  railway  companies  mentioned  in  those  letters,  ac- 
cording to  the  law  of  this  court,  as  pronounced  by  Lord  Eldon  in 
Ejc  parte  South,  3  Swanst  392,  and  by  Lord  Cottenham  in  Burn  v. 
Carvalho,  4  Myl.  &  Cr.  690. 

The  law  relied  upon,  on  the  part  of  the  bank,  as  stated  by  Lord 
Eldon  in  the  case  of  Ex  parte  Souths  is  to  the  following  effect,  — "  If 
a  creditor  gives  an  order  on  his  debtor  to  pay  a  sum  in  discharge  of 
his  debt,  and  that  order  is  shown  to  the  debtor,  it  binds  him."  The 
same  law  is  thus  pronounced  by  Lord  Cottenham,  in  the  case  of 
Burn  V.  CarvaUio:  — "  In  equity  an  order  given  by  a  debtor  to  his 
creditor  upon  a  third  person,  having  funds  of  the  debtor,  to  pay  the 
creditor  out  of  such  funds,  is  a  binding  equitable  assignment  of  so 
much  of  the  fund." 

Numerous  cases  were  cited  during  the  argument,  but  they  all  seem 
to  me  to  be  to  the  same  legal  effect,  although  they  vary  in  circum- 
stances. It  will,  however,  be  necessary  to  advert  to  those  cases,  so 
far  as  to  show  that  they  do  not  extend  the  principle  beyond  what  it 
was  enunciated  by  Lord  Eldon  and  Lord  Cottenham,  in  any  way 
bearing  upon  the  case. 

The  law  as  stated  by  those  learned  judges,  was  not  disputed  upon 
the  part  of  the  defendants,  who  rested  their  defence  upon  the  ground 
that  the  present  case  does  not  fall  within  that  law. 

In  Ez  parte  South,  3  Swanst  392,  the  order  was  given  by  Jane 
Row  to  Alderson,  her  creditor,  directed  to  the  executor  of  a  person 
indebted  to  Jane  Row,  and  requiring  the  executor  to  pay  the  debt  so 
owing  to  Jane  Row  to  Alderson,  her  creditor. 

Lett  V.  Morris,  4  Sim.  607,  was  an  order  by  a  builder  upon  his 
customer  and  employer,  directing  such  employer  to  pay  the  timber 
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merchant  the  amount  due  to  him  for  timber  supplied  for  the  work, 
out  of  the  money  which  should  become  due  to  the  builder  in  respect 
of  the  work  he  was  doing. 

In  Yeates  v.  Oroves,  1  Ves.  jun.  280,  Dawson  sold  certain  premises 
to  Groves  &  Dickenson,  and  he  gave  to  Brown,  his  creditor,  an  order 
upon  Groves  &  Dickenson,  requiring  them  to  pay  Brown  the  amount 
due  to  him  from  Dawson,  out  of  the  purchase-money  due  from  Groves 
&  Dickenson  to  Dawson. 

Crowfoot  v.  Gurney,  2  Moo.  &  Scott,  473,  was  the  common  case 
of  an  order  directed  to  a  debtor,  and  adopted  and  acted  upon  by 
him,  directing  him  to  pay  the  amount  due  from  him  to  a  creditor  oi 
the  party  giving  the  order. 

The  other  cases  cited,  which  differ  somewhat  in  their  circum- 
stances, do  not  extend  the  principle  of  the  quoted  decision. 

The  case  of  Burn  v.  Carvalho,  4  Myl.  &  Cr.  690,  is  before  cited ; 
the  facts  were  very  simple :  Fortunato  gave  to  Burn,  his  creditor,  an 
order  upon  Rego,  his  agent,  who  then  held  goods  or  money  of  his, 
Fortunato,  in  his  hands,  directing  Rego  to  pay  Burn  his  debt.  So 
far,  the  case  was  of  the  most  ordinary  kind;  but  although  Burn 
forthwith  sent  the  order  out  to  Rego,  yet  before  it  reached  Rego  at 
Bahia,  Fortunato  became  bankrupt,  and  Fortunato's  assignees  insist- 
ed that  by  reason  that  notice  of  the-  transaction  had  not  reached  Rego 
before  the  act  of  bankruptcy  by  Fortunato,  the  goods  or  funds  re- 
mained in  the  order  and  disposition  of  Fortunato  as  apparent  owner 
at  the  time  of  the  act  of  bankruptcy,  and  that  under  the  provisions 
of  the  bankrupt  statutes,  the  creditors  were  entitled  to  the  goods  free 
from  the  lien.  Lord  Cottenham  held,  that  as  Burn  had  sent  out  the 
order  as  soon  as  practicable,  the  goods  could  not  be  deemed,  after  the 
order  was  sent,  to  remain  with  the  consent  of  Burn,  who  in  law  had 
become  the  true  owner,  in  the  order  and  disposition  of  Fortunato  as 
apparent  owner.  That  was  the  only  point  of  difference  in  the  deci- 
sion at  law  and  by  the  Chancellor,  and  which  point  in  no  respects 
bears  upon  the  present  case. 

The  counsel  for  the  bank  stated,  they  mainly  relied  upon  the  case  of 
Row  V.  Dawson,  1  Ves.  331.  The  case  is  not  very  distinctly  report* 
ed,  and  therefore  I  have  inspected  the  registrar's  books,  and  it  ap- 
pears that  the  question  in  that  case  was,  whether  Tonson  and  Cow- 
dery  (two  persons  who  had  respectively  made  advances  to  Gibson), 
or  the  assignees  of  Gibson,  were  entitled  to  receive  a  certain  sum  of 
money,  then  in  the  hands  or  under  the  control  of  Swinburne,  the 
deputy  controller  of  the  exchequer ;  and  the  rights  of  the  parties 
depended  upon  the  effect  of  an  order  given  by  Gibson  before  his 
bankruptcy  to  Tonson  and  Cowdery,  in  consideration  of  present  ad- 
vances made  by  them.  The  order  was  in  these  terms,  —  "  Out  of  the 
money  due  to  me  from  Horace  Walpole  out  of  the  exchequer,  and 
what  will  be  due  at  Michaelmas,  pay  to  Tonson  400/.,  and  tg  Cow- 
dery 200/.,  value  received."  The  order  wras  immediately  lodged  with 
the  officer  of  the  exchequer,  Swinburne,  but  Gibson  became  bank- 
rupt before  the  order  was  acted  upon,  and  Gibson's  assignees  filed 
their  bill,  praying  that  the  amount  in  Swinburne's  hands  might  be 
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paid  to  them,  or  if  Tonson  and  Cowdery  were  entitled  to  priority, 
the  residue  might  be  paid  to  them.  The  Lord  Chancellor  held  the 
document  to  be  an  assignment  of  the  fund  in  the  exchequer,  of 
which  the  only  practicable  notice  was  given  by  service  of  the  order 
upon  the  officer  of  the  department,  thus  reducing  the  case  to  the  or- 
dinary position  of  an  order  upon  a  debtor  or  person  having  funds  be* 
longing  to  the  giver  of  the  order,  requiring  the  debtor  to  pay  the  debt 
or  fund  to  the  creditor  of  such  giver  of  the  order.  The  illustrations 
adopted  by  the  Lord  Chancellor,  manifest  that  he  deemed  the  case  to 
be  of  the  ordinary  description  I  have  mentioned.  He  says,  "  Sup- 
pose an  obligee  receives  the  money  on  the  bond,  and  writes  on  the 
back  of  it, '  Whereas  I  have  received  the  principal  and  interest  from 
such  an  one,  do  you,  the  obligor,  pay  the  money  to  him  :'  this  is  just 
that  case."  If  the  case  of  the  bond,  and  the  case  before  the  court, 
were  identical,  as  the  Lord  Chancellor  states,  then  the  order,  in  both 
cases,  was  in  substance  directed  to  the  debtor^  and  this  case  materi* 
ally  differs  in  the  fact,  that  the  order  to  Pinniger  &  Westmacott  was 
not  an  order  upon  a  debtor,  or  upon  a  person  by  whom  the  debt  as- 
signed would  be  paid :  this  is  an  essential  difference  in  point  of  fact, 
and  in  the  legal  operation  of  the  instrument  I  do  not  discover  that 
this  case  extends  the  principle  upon  which  instruments  of  the  nature 
of  that  under  consideration  have  been  held  to  operate  as  equitable 
assignments. 

Several  cases  were  cited,  which  do  not  appear  to  me  to  have  any 
material  bearing  upon  the  case.  Among  them  was  Ex  parte  Scudor 
more^  3  Yes.  85 :  a  power  of  attorney  was  given  in  pursuance  of  a 
previous  agreement  between  Shepherd  and  a  creditor;  Shepherd 
granted  a  power  of  attorney  to  Williams,  his  former  partner,  to  col- 
lect partnership  debts,  and  upon  trust  to  pay  the  creditor  out  of  Shep- 
herd's share ;  the  money  was  received  by  the  attorney,  and  the  as- 
signees of  Shepherd,  who  had  become  bankrupt,  disputed  the  right 
of  the  creditor  to  receive  the  money  from  the  attorney  according  to 
the  trust.  No  question  was  discussed,  whether  the  trust  in  the  power 
of  attorney  in  favor  of  the  creditor  had  the  effect  of  assigning  the 
debts  to  be  collected ;  but  the  sole  point  in  dispute  was,  whether  the 
trust  in  the  power  of  attorney,  in  favor  of  the  creditor,  was  a  fraudu- 
lent preference. 

In  Fitzgerald  v.  Stewart^  2  Sim.  333 ;  2  Russ.  &  M.  457,  the  ques- 
tion was,  whether  the  defendants  ought  to  be  held  trustees  for  the 
plaintiff  of  the  proceeds  of  certain  West  India  consignments  as  se- 
curity for  an  annuity,  and  contains  nothing  applicable  to  the  present 
case. 

In  Gibson  v.  Minet,  9  Moore,  31,  Gibson  gave  to  Mintern,  his.  cre- 
ditor, an  order  upon  Minet,  his  debtor,  to  hold  400/.  at  the  disposal  of 
Mintern,  the  creditor ;  and  the  only  point  discussed  in  the  case  was, 
whether  the  order  under  the  circumstances  was  revocable. 

In  Oarrard  v.  Lord  Lcmderdcde^  3  Sim.  1,  the  question  was,  whether 
an  assignment  to  A  to  collect  certain  debts  and  to  pay  the  pro- 
ceeds to  B,  who.  was  no  party  to  the  transaction,  was  an  assignment 

3* 
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of  which  B.  could  entitle  himself  to  the  benefit :  it  was  held  that  he 
could  not 

The  decision  in  the  case  of  Watson  v.  The  Duke  of  Weliington^  1 
Russ.  &  M.  602,  does  not  appear  to  me  to  favor  the  plaintiff's  case. 
The  only  point  decided  was,  that  the  letter  given  by  the  Marquis  of 
Hastings  to  Colonel  Doyle  did  not  amount  to  a  direction  to  pay,  but 
was  merely  an  intimation  and  suggestion,  leaving  Colonel  Doyle  the 
full  exercise  of  his  discretion.  So  far  as  the  case  can  be  deemed  to 
have  any  bearing  upon  the  present  case,  it  is  rather  adverse  than  fa- 
vorable to  the  bank. 

Ex  parte  Smith,  6  Ves.  447,  has  really  no  bearing  upon  this  case. 
Hartsink  accepted  bills  upon  the  security  of  platina,  and  the  question 
was,  if  the  agreement  between  the  original  parties  to  the  bill  enured 
to  the  benefit  of  the  indorsees  of  the  bills,  Hartsink,  the  acceptor,  hav- 
ing become  bankrupt,  not  paying  the  bills ;  and  it  was  held  that  the 
indorsees  were  not  entftled  to  enforce  the  lien. 

I  believe  I  have  adverted  to  all  the  cases  cited  which  can  be  con- 
sidered as  having  any  bearing  upon  the  present  case ;  and  the  extent 
of  the  principle  to  be  deduced  from  them  is,  that  an  agreement  be* 
tween  a  debtor  and  a  creditor  that  the  debt  owing  shall  be  paid  out 
of  a  specific  fund  coming  to  the  debtor,  or  an  order  given  by  a  debtor 
to  his  creditor  upon  a  person  owing  money  or  holding  funds  belong- 
ing to  the  giver  of  the  order,  directing  such  person  to  pay  such  funds 
to  the  creditor,  will  create  a  valid  equitable  charge  upon  such  fund ; 
in  other  words,  will  operate  as  an  equitable  assignment  of  the  debts 
or  fund  to  which  the  order  refers.  It^herefore  becomes  necessary  to 
examine  whether  the  letters  in  question  come  within  the  principle  re- 
ferred to. 

I  think  that  a  decision,  that  the  authority  to  Pinniger  &  Westma- 
cott  contained  in  the  letter  dated  26th  December,  1845,  to  receive  the 
debt  due  from  the  railway  companies  and  to  pay  what  should  be  re- 
ceived to  the  bank,  operated  as  an  assignment  in  equity  of  the  rail- 
way debts,  would  be  to  extend  the  principle  much  beyond  the  war- 
rant of  the  authorities ;  and  I  also  think  that  the  effect  of  such  a 
decision  upon  the  interest  of  persons  giving  orders  of  the  like  de- 
scription might  be  very  injurious,  and  would  be  contrary  to  the  in- 
tention of  the  parties  to  the  transaction.  If  an  assignment  of  the 
debts  had  been  intended,  it  would  have  been  quite  as  easy  for  Gan- 
dell &  Brunton  to  have  directed  the  order  to  the  railway  companies 
as  to  Pinniger  &  Westmacott  It  rather  seems  to  have  been  intended 
that  the  bank  should  have  no  title  or  interest  in  the  debts  until  the 
amount  of  the  debts  should  have  been  adjusted  and  some  definite 
portion  been  adjusted  and  realized. 

The  letter  clearly  does  not  fall  within  the  terms  of  the  principle 
stated  by  either  Lord  Eld  on  or  Lord  Cottenham,  inasmuch  as  the 
order  was  neither  upon  a  debtor  of  Gandell  &  Brunton,  nor  upon 
any  one  holding  funds  of  Gandell  &  Brunton,  nor,  as  regarded  Pin- 
niger &  Westmacptt,  was  there  any  subject-matter  upon  which  the 
order  could  presently  attach.  It  was  a  mere  authority  to  receive, 
which  might  or  might  not  be  acted  upon ;  it  was  not  directed  to  the 
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railway  companies,  nor  to  any  officer  or  representive  of  any  of  the 
companies,  in  any  sense  to  make  it  available  against  the  companies, 
who  might  have  pEtid  Gandell  &  Brunton  or  any  attorney  or  agent 
appointed  by  them,  or  have  arranged  for  time  to  pay  or  have  com- 
promised or  compounded  at  their  discretion. 

The  circumstances  in  which  the  projectors  of  the  several  companies 
who  were  the  debtors  then  stood,  rendered  it  highly  inconvenient,  if 
not  impracticable,  to  give  an  available  order  upon  them.  Independ- 
ently of  the  dispute  wtnch  appears  to  have  existed  in  regard  to  the 
amount  of  the  debts  claimed,  it  must  be  observed  that  the  projects  of 
the  railways  were  abandoned,  the  companies  had  not  been  established, 
there  was  no  existing  body  or  fund  which  could  be  looked  to  for  the 
payment  of  the  debts,  and  the  only  legal  means  of  enforcing  payment 
w^ere  by  actions  against  individuals  who  had  proposed  to  take  shares 
in  the  companies,  or  who  by  their  conduct  had  incurred  personal  re- 
sponsibility. To  have  availably  assigned  the  unliquidated  demands 
upon  those  subscribers  or  persons,  must  have  proved,  as  before  stated, 
if  not  impracticable,  at  least  most  inconvenient  anfl  embarrassing. 

The  document  contained  no  authority  to  the  railway  companies  to 
pay  the  bank,  nor  any  authority  to  the  bank  to  demand  or  receive 
from  the  companies  or  the  subscribers ;  and  if  the  conduct  of  the 
parties  and  the  attendant  circumstances  might  be  considered  as  aids 
in  construing  the  letters  or  in  ascertaining  the  intention  of  the  parties, 
that  conduct  and  those  circumstances  satisfy  my  mind  that  Gandell 
&L  Brunton  never  intended  to  give,  and  the  bank  never  sought  or 
understood  it  was  to  acquire,  any « interest  or  right  and  title  to  the 
railway  debts  beyond  what  actually  came  into  the  bands  of  Pinniger 
&  Westmacott. 

From  the  absence  of  notice  of  the  transaction  to  the  companies, 
they,  as  before  stated,  were  left  at  liberty  to  pay  Gandell  &  Brunton 
or  their  appointee,  or  to  compound  or  otherwise  agree  with  them  at 
their  discretion ;  and  although  it  is  not  necessary  to  the  validity  of  an 
assignment  of  a  debt  as  between  the  assignor  and  assignee  that  notice 
should  be  given  to  the  party  from  whom  the  debt  is  due,  yet  it  is 
most  usual  and  very  Expedient  for  the  safety  of  the  assignee  that  it 
should  be  done,  and  the  omission  to  give  any  such  notice  may  operate 
as  strong  moral  evidence  of  the  intention  and  understanding  of  the 
parties. 

In  this  case  the  conduct  of  the  parties  after  the  order  was  given 
corresponds  with  the  inference  that  the  bank  did  not  understand  that 
it  had  acquired  any  interest  in  the  debts  except  so  far  as  any  portion 
of  them  should  come  into  the  hands  of  Pinniger  &  Westmacott. 
Gandell  &  Brunton  found  it  necessary,  through  their  own  attorney, 
Mr.  Gooday,  to  commence  actions  for  the  recovery  of  their  railway 
debts,  and  to  refer  in  some  instances  to  arbitration ;  and  although  the 
bank  was  aware  of  such  proceedings,  yet  no  communication  on  be- 
half of  the  bank  was  made  either  to  the  defendants  in  those  actions 
or  to  Mr.  Gooday  (Gandell  &  Brunton's  attorney),  into  whose  hands 
the  money  upon  recovery  would  come,  as  to  any  claim  on  its  part 
upon  the  funds  to  be  recovered. 
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Further,  the  circumstances  of  Gandell  &  Brunton  at  the  date  of 
the  letter  in  question,  must  have  rendered  an  equitable  assignment 
of  the  railway  debts  to  the  bank  very  inconvenient  and  embarrassing. 
The  only  reasonable  prospect  of  a  successful  result  of  the  claims  made 
by  Gandell  &  Brunton  was  by  negotiation,  compromise,  and  arrange- 
ment, and  the  effect  of  an  assignment  of  the  debts  must  have  tended 
to  produce  delay,  embarrassment,  and  expense,  and  at  all  events  would 
have  required  various  attendant  stipulations  and  agreements  to  be 
inserted  in  any  instrument  of  assignment,  to  adapt  the  arrangement 
to  the  necessities  of  the  existing  circumstances  as  to  the  powers  of 
suing,  compromising,  &c. 

And  further,  considering  the  pecuniary  situation  of  Grandell  & 
Brunton  at  that  time,  if  an  assignment  had  been  made  to  one  creditor, 
the  probability  would  be  that  other  creditors  would  have  peremptorily 
insisted  upon  a  similar  security,^  and  thereby  have  multiplied  the 
difficulties. 

Prudent  reasons,  therefore,  existed  why  no  arrangment  should  be 
made  which  should  operate  as  an  assignment,  and  that  the  bank 
should  be  satisfied  with  the  undertaking  of  Pinniger  &  Westmacott 
to  pay  to  the  bank  what  moneys  should  come  to  their  hands. 

The  situation  of  Pinniger  &  Westmacott  as  attorneys  of  the  rail- 
way companies,  and  they  having  a  friendly  feelinff  towards  Grandell 
&  Brunton,  rendered  it  highly  probable  that  througn  their  means  and 
influence  arrangements  might  be  accomplished  which  would  facilitate 
the  application  of  what  might  be  received  to  the  benefit  of  the  bank. 

Upon  a  full  consideration  of  the  contents  and  nature  of  the  docu- 
ment in  question,  independently  of  authority,  I  am  of  opinion  that  it 
was  not  intended  to  be,  and  does  not,  accoroing  to  the  law  applicable 
to  that  subject^  operate .  as  an  equitable  assignment  of  the  debts  due 
firom  the  railway  companies  as  alleged  by  the  bill,  and  that  no  autho- 
rity has  been  cited  which  will  warrant  the  construction  contended  for 
by  the  bank.     The  appeal  must  therefore  be  dismissed  with  costs. 


Bolton  v.  Powell  ;  Howard  v.  Earle.^ 

March  11,  12,  1852. 

Supplemental  Bill — Laches — Suit  by  next  of  Kin  to  obtain  benefit 

of  Administration  Bond, 

An  administrator  of  an  intestate  died  in  1817,  indebted  to  a  large  amount  in  respect  of  his 
receipts  as  administrator,  but  leaving  sufficient  personal  estate  to  pay  this  amount,  and 

.  aL«o  leaTing  freehold  estates.  In  the  same  3rear  a  suit  was  instituted  for  the  administration 
ofliis  personal  estate,  and  in  1832,  it  appeared,  from  the  report  in  that  suit,  that  his  per- 
sonal estate  had  been  misapplied,  and  that  his  executor  had  become  bankrupt.    Thereupon, 

^  2  De  Gex,  Macnaghten  &  Gordon,  1.    Before  the  Lords  Josticea. 
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and  in  tho  same  year  (1B32),  an  administrator  de  bonis  rum  of  the  intestate,  instituted  a  rait 
against  tlie  administrator's  heir  and  the  sureties,  in  the  usual  administration  bond,  and 
against  tho  representatives  of  the  archbishop  (who  had  died),  praying  to  have  the  benefit 
of  the  bond,  and  to  charge  by  means  of  it  the  administrator's  freehold  estates.  No  decree 
was  made  in  this  suit,  the  plaintiff  having  married  in  1838,  and  having  died  in  1847,  with- 
out the  suit  having  ever  been  revived.  In  1848,  another  of  the  next  of  kin  who  had  been 
a  defendant  to  the  suit  of  1832,  took  out  administration  de  bonis  non  of  the  intestate,  and 
filed  a  bill  of  revivor  and  sapplemcnt  claiming  to  have  the  benefit  of  the  suit  of  1832 :  — 

Hdd^  that  the  suit  of  1832,  must  be  considered  as  having  beea  abandoned,  and  that  the  suit 
of  1848  mast  be  considered  an  original  suit,  and  as  such  barred  by  length  of  time  and 
laches. 

Omxre.  Whether  the  circumstance  of  the  administrator  dying  largely  indebted  to  the  intes- 
tate's estate,  was  a  breach  of  condition  of  the  bond. 

Q»€tre.  Whether  the  suit  of  1832,  was  in  its  nature  one  which  it  was  competent  for  tho  plain- 
tiff in  that  of  1848,  to  revive. 

Qiuere.  Whether  either  suit  could  be  maintained,  the  ordinary's  personal  representative  not 
having  declined  to  lend  his  name  in  an  action. 


Thls  was  an  appeal  from  a  decision  of  the  Master  of  the  Rolls. 
The  case  is  reported  in  the  14th  volume  of  Mr.  Beavan's  Reports, 
p.  275 ;  s.  c.  8  Eng.  Rep.  165 ;  but  as  the  decisions  below  and  on  the 
appeal  proceeded  upon  different  grounds,  a  few  additional  facts  are 
necessary  to  be  stated. 

In  1814  one  David  Bolton  died  intestate,  leaving  seven  children, 
four  grandchilcjren,  children  of  a  deceased  daughter,  and  two  grand- 
children, children  of  a  dece^ed  son,  his  next  of  kin.  In  July  in  that 
year,  letters  of  administration  of  his  estate  were  granted^ to  his  son, 
Captain  William  Bolton,  who,  with  two  sureties  named  Leopard  and 
Cook,  entered  into  the  usual  administration  bond  to  the  then  Arch- 
bishop of  Canterbury. 

In  1817  Captain  W.  Bolton  died,  there  being  at  that  time  due  from 
him  6,695/.  in  respect  of  his  receipts  on  account  of  the  intestate's 
estate.  He  left  personal  estate  sufficient  to  answer  this  demand,  and 
also  real  estate,  and  made  a  will  appointing  Mr.  Cook,  the  surety  in 
the  bond,  his  executor. 

In  1817  one  of  the  next  of  kin  of  David  Bolton  instituted  a  suit  of 
Bolton  V.  Cook,  to  obtain  payment  from  the  personal  estate  of  Captain 
W.  Bolton  of  the  balance  due  from  him  as  administrator. 

In  1818  a  suit  of  Smith  v.  Cook  was  instituted  by  a  creditor  for  the 
same  object. 

In  1818  administration  de  bonis  nan  of  the  intestate  were  granted 
to  Louisa  Bolton,  one  of  his  next  of  kin,  and  after  her  death,  similar 
letters  were  granted  successively  to  two  other  next  of  kin,  and  in  1829 
to  a  fourth,  named  Charlotte  Bolton. 

In  1819  the  usual  decree  for  accounts  was  made  in  Bolton  v.  Cook, 
and  in  1820  a  similar  decree  in  Smith  v.  Cook, 

In  1826  Mr.  Cook  became  bankrupt,  and  in  1828  obtained  his 
certificate. 

In  March,  1832,  a  decree  upon  further  directions  was  made  ia  Bol- 
ton V.  Cook,  and  it  appeared  that  all  the  personal  estate  of  Captain 
W,  Bolton  had  been  applied,  and  that  no  provision  had  been  made 
for  payment  of  the  balance  due  from  his  estate  to  that  of  the  intestate, 
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although  his  personal  estate  had  been,  if  properly  administered,  suf- 
ficient to  tnake  this  payment 

Between  April,  1832,  and  July  in  that  year,  Mrs.  Howard,  one  of 
the  intestate's  next  of  kin,  bought  up  the  shares  of  all  the  others,  ex- 
cept that  of  Captain  W.  Bolton  and  one  other.  Among  the  shares 
thus  bought  by  her  was  that  of  Charlotte  Bolton,  the  then  administra- 
trix de  bonis  notiy  who  by  the  assignment  authorized  Mrs.  Howard  to 
sue  in  her  name. 

In  December,  1832,  the  bill  in  the  first  of  the  above-named  suits  w^as 
instituted  by  Charlotte  Bolton,  as  one  of  the  next  of  kin,  and  as  the 
administratrix  de  bonis  nan  of  David  Bolton,  on  behalf  of  herself  and 
all  other  his  next  of  kin,  against  Captain  W.  Bolton's  personal  repre- 
sentatives, against  Messrs.  Leopard  and  Otok  (the  sureties  in  the  ad- 
ministration bond)  and  against  the  legal  personal  representative  of 
the  Archbishop  of  Canterbury,  the  obligee  then  deceased,  praying  for 
a  declaration  that  5,795/.,  which  was  the  amount  of  David  Bolton's 
assets,  received  by  Captain  W.  Bolton,  and  unaccounted  for,  was  a 
specialty  debt  under  the  bond,  artd  that  the  representative  of  the  late 
Archbishop  might  be  declared  to  be  a  trustee  under  the  bond  for  the 
benefit  of  David  Bolton's  estate,  and  that  the  real  estate  of  Captain 
W.  Bolton  might  be  applied  in  payment  of  the  amount  due  upon  the 
bond.  No  mention  was  made  in  this  bill  of  Charlotte  Bolton  having 
assigned  all  her  beneficial  interest. 

In  1836,  this  cause  canje  on  to  be  ^ard  before  Lord  Langdale, 
when  it  was  ordered  to  stand  over,  with  leave  to  amend,  an  objection 
having  been  taken  and  allowed,  for  want  of  parties,  on  the  ground 
that  the  other  next  of  kin,  and  the  assignees  of  Cook,  were  not  before 
the  court.  The  bill  was  amended  in  the  same  year  by  making  other 
next  of  kin,  including  Mrs.  Howard,  parties. 

In  1838,  Charlotte  Bolton  married  a  Mr.  Romanel,  and  in  1847  she 
died,  without  having  revived  the  suit. 

In  1848,  Mrs.  Howard  took  out  administration  de  bonis  non  of 
David  Bolton,  and  in  the  same  year  instituted  the  second  of  the 
above-named  suits,  by  a  bill  purporting  to  be  a  bill  of  revivor  and 
supplement  to  the  bill  of  1832,  and  praying  the  benefit  of  that  suit, 
and  of  the  relief  thereby  sought. 

The  other  facts  of  the  case  appear  sufficiently  from  the  judgments. 

Mr.  Roupell  and  Mr,  Olasse,  for  the  appellant 

The  arguments  were  in  substance  the  same  as  those  relied  upon 
below.  In  addition  to  the  cases  cited  below,  Goodwin  v.  Knig'ht,  1 
Robertson's  Eccl.  Rep.  652,  and  Archbishop  of  Canterbury  v.  Robert- 
son^ 1  Crompt  &  M.  690,  and  Archbisliop  of  Canterbury  v.  Tappen,  8 
B.  &  C.  151,  were  referred  to. 

Mr.  Hoare^  for  the  heiress  of  Captain  W.  Bolton. 

There  has  been  no  assignment  of  the  bond.  The  Ecclesiastical 
Court  has  the  control  over  it  It  has  been  decided  that  there  can  be 
no  proceedings  at  law  or  in  equity  without  the  bond,  because  the 
Metropolitan's  consent  is  necessary  to  any  proceedings  upon  it 
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[Lord  Cranworth,  L.  J.  Do  you  argue  that  the  obligation  is  only 
to  account  if  called  on  by  the  Metropolitan  ? 

Knight  Bruce,  L.  J.  Suppose  the  bond  destroyed  by  fire.  Is  the 
leave  of  the  Ecclesiastical  Court  required  for  any  other  reason  than 
because  profert  is  required  of  the  bond,  if  in  existence  ?  His  lord- 
ship referred  to  the  following  passage  of  the  judgment  of  Tindal, 
C.  J.,  in  Archbishop  of  Canterbury  v,  Tubb^  3  Bing.  N.  C.  794. 
"  Though  Lord  Mansfield  says,  that  to  those  who  have  a  right,  it  is 
ex  debito  justituR  to  grant  the  liberty  of  suing  in  the  archbishop's 
name,  that  must  mean  subject  to  some  control  in  the  Ecclesiastical 
Court,  otherwise  the  archbishop  might,  without  any  default  on  his 
part,  be  rendered  liable  to  the  costs  of  innumerable  actions.  The 
proper  way  to  proceed  would  be  by  mandamtis,^^] 

That  passage,  if  correctly  reported,  would  seem  to  intimate  that 
there  may  be  a  mandamus.  Still  it  recognizes  the  control  of  the 
Ecclesiastical  Court  over  the  proceedings.  And  I  submit,  that 
although  the  bond  were  destroyed,  still  the  next  of  kin  could  not  sue 
upon  it  without  leave  of  the  Ecclesiastical  Court. 

[Lord  Cranworth,  L.  J.,  referred  to  Archbishop  of  CanLerbury  v. 
Sotise,  Cowp.  140.] 

No  reason  is  given  why  an  action  was  not  brought  upon  the  bond, 
except  the  death  of  one  of  the  obligors.  That  is  not  a  sufficient 
reason ;  Rose  v.  Clarke,  1  Y.  &  C.  C.  C.  534,  and  Wilson  v.  Short,  6 
Hare,  366. 

[Knight  Bruce,  L,  J.  It  may,  perhaps,  be  true,  that  the  assignee 
of  a  bond  cannot,  as  a  matter  of  course,  sue  in  equity  the  obligor 
and  the  obligee.] 

Collusion,  or  some  other  special  circumstance,  must  exist.  Barker 
V.  Birch,  1  De  G.  &  S.  376 ;  Hammond  v.  Messenger,  9  Sim.  327. 

He  also  cited  Burroughs  v.  Elton,  11  Ves.  29. 

Mr.  Shadwell,  for  the  executors  of  the  late  Archbishop  of  Canter- 
bury, submitted  to  act  as  the  court  should  direct. 

Mr.  Wilkock,  for  the  executors  of  Mr.  Leopard. 

When  the  suit  of  Bolton  v.  Powell  was  instituted,  no  sanction  had 
been  obtained  from  the  Ecclesiastical  Court  It  cannot  receive 
validity  from  a  subsequent  event.  The  right  to  sue  arises  from  the 
authority  given  by  the  ordinary,  who  is  not  a  mere  trustee.  More- 
over, the  condition  of  the  bond  has  not  been  broken,  for  it  does  not 
specify  any  particular  time  within  which  the  assets  are  to  be  admin- 
istered. 

Mr.  Lewis,  for  another  defendant 

Mr.  Olasse  in  reply. 

Knight  Bruce,  L.  J.  This  case  presents  several  questions,  of 
which,  if  all  are  not  difficult,  some  at  least  have  appeared  to  me 
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to  be  so.  Even  at  the  outset,  it  may  be  matter  of  reasonable 
argument,  whether  it  is  constituted  of  one  cause  or  two,  or  in 
other  words,  whether  Mr.  and  Mrs.  Howard,  the  only  plaintiffs 
before  us,  are  entitled  to  consider  the  litigation  as  having  subsisted 
from  some  time  in  the  year  1832,  (when  a  bill  now,  eflectually  or 
ineffectually,  properly  or  improperly,  before  the  court,  was  filed  by 
a  lady  called  Charlotte  Bolton,  not  now  living,)  or  only  from  some 
time  in  1848,  when  the  actual  plaintiffs  filed  theirs,  —  a  question 
which  in  this  place  I  mention  as  one  arising  merely  upon  the 
frame  and  nature  of  the  earlier  bill,  and  the  state  in  which  the 
suit,  begun  by  it,  was,  when  it  became  abated ;  and  not  upon  any 
other  circumstance.  But  it  is,  perhaps,  a  point  of  importance  to  the 
actual  plaintiffs,  since  if  they  cannot  avail  themgelves  of  the  bill  of 
1832,  and  ought  to  be  considered  as  having  commenced  an  original 
litigation  in  1848,  their  claim  is  defeated  by  lapse  of  time  and  laches, 
(to  say  nothing  of  the  effect  of  any  statute,)  as  a  short  statement  of 
the  material  or  leading  facts  of  the  case  will  plainly  show. 

The  object  of  the  bill  of  1832,  was,  and  that  of  the  bill  of  1848  is, 
to  enforce  against  the  personal  assets  of  a  deceased  gentleman  named 
Leopard,  and  the  real  assets  of  Captain  William  Bolton,  also  deceased, 
an  administration  bond  in  what  is,  I  believe,  the  usual  form,  executed 
by  them  to  an  Archbishop  of  Canterbury,  who  has  been  many  years 
dead,  upon  the  occasion  of  letters  of  administration  of  the  effects  of 
an  intestate  being  granted  by  his  Prerogative  Court. 

The  plaintiffs  proceed  on  the  basis*,  or  assumed  basis,  that  Captain 
William  Bolton,  who  was  the  administrator,  died  indebted  to  the 
intestate's  estate  —  that  the  debt  remains  undischarged  —  that  the 
personal  estate  of  Captain  William  Bolton  has  been  exhausted,  or 
lost  —  and  that  there  have  been  breaches,  or  has  been  at  least  one 
breach,  of  the  condition  of  the  bond,  such  as  to  give  a  title  at  law  to 
judgment  accordingly,  and  execution  for  substantial  damages.  But, 
whether  there  has  been  in  fact  any  breach  of  the  condition,  or  at 
least  any  such  breach  of  it  as  to  give  a  title  at  law  to  execution  for 
substantial  damages,  I  find  it  not  improper  to  say,  that  (circumstanced 
as  the  case  is)  I  doubt, —  a  doubt  founded,  at  least,  upon  the 
authorities,  if  not  on  principle  also. 

The  intestate  was  Mr.  David  Bolton,  who  died  in  the  year  1813 
or  1814.  The  administrator.  Captain  William  Bolton,  was  his  son, 
and  one  of  his  next  of  kin.  Of  the  sureties  who  joined  in  the  bond, 
one,  as  I  have  said,  was  Mr.  Leopard,  the  other,  Mr.  Harry  Cook. 
The  letters  of  administration  and  the  bond  were  dated  respectively 
in  1814  and  1815,  or  one  of  those  years. 

Captain  William  Bolton  died  in  the  year  1817,  solvent,  indepen- 
dently of  his  real  estate.  I  need  not  say,  that  it  was  after  his  death 
that  Sir  John  Romilly's  act  became  law. 

Mr.  Leopard,  also,  has  been  dead  more  than  twenty-five  years,  and 
he  too,  died  solvent.  *• 

Mr.  Harry  Cook  was  made  a  bankrupt  in  1826,  and  obtained  his 
certificate  before  April,  1828.  His  estate  has  paid  dividends,  I  be- 
lieve, amountiug  to  some  shillings  in  the  pound.    He  was  the  execu- 
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tor,  the  sole  acting  executor,  of  Captain  William  Bolton  —  had 
proved  his  will  in  the  proper  Ecclesiastical  Court,  in  that  character, 
before  the  year  1820,  and  had,  as  his  executor,  previously  to  the  bank- 
ruptcy, possessed  personal  estate  of  Captain  William  Bolton,  more 
than  sufficient  to  pay  his  funeral  and  testamentary  expenses,  and  all 
his  debts,  including  the  amount  which  at  his  decease  he  owed,  or  for 
which  he  was  then  accountable,  to  the  estate  of  his  intestate,  Mr. 
David  Bolton.  And  if  Mr.  Cook  bad  done  his  duty  as  executor,  all 
accounts  and  claims  between  the  estate  of  Captain  William  Bolton, 
and  the  estate  of  his  father,  would  have  been  settled  and  adjusted 
before  the  bankruptcy,  nor  would  there  have  been  any  ground  or  pre- 
tence for  either  of  the  bills  before  us. 

Various  administrators  de  bonis  non^  of  the  effects  of  Mr.  David 
Bolton,  have  from  time  to  time,  since  Captain  William  Bolton's 
death,  been  appointed.  The  first  of  these,  namely,  his  sisterj  Miss 
Louisa  Bolton,  became  administratrix  in  August,  1818,  and  continued 
in  that  capacity  to  her  death.  She  died  in,  or  shortly  before  the  year 
1825,  leaving  Mr.  Harry  Cook  her  executor.  She  was  succeeded  in 
the  office  of  administrator  in  1825,  by  her  brother,  David  Bolton  the 
younger,  who  died  in  or  before  January,  1827,  leaving  Mr.  Harry 
Cook,  who  was  one  of  the  sureties  for  him  as  administrator,  his  execu- 
tor also.  Upon  the  death  of  David  Bolton,  the  younger,  his  sister  Anne 
Maria  Bolton,  became,  in  January,  1827,  her  father's  administratrix. 
She  died  in  or  before  the  year  1829.  But  previously  to  her  death, 
there  had  been  by  herself,  or  her  predecessor,  David  Bolton,  the 
younger,  effected,  as  it  seems,  a  compromise  or  composition  with  the 
bulk  of  the  creditors  of  her  intestate.  She  was  succeeded  as  admi- 
nistratrix by  her  sister,  Charlotte.  Bolton^  in  the  summer  of  1829. 

It  was  this  lady  who,  in  her  character  of  administratrix,  and  also 
as  one  oi^  the  next  of  kin  of  the  intestate,  David  Bolton,  her  father, 
filed,  in  December  1832,  the  earlier  of  the  two  bills  now  before  the 
court.  The  suit  so  begun,  was  brought,  or  attempted  to  be  brought 
to  a  hearing  in  1836,  when  it  came  on  before  Lord  Langdale,  then 
Master  of  the  Rolls ;  but  the  defendants  in  it,  or  some  of  them,  took 
an  objection  for  want  of  parties,  to  which  the  learned  judge  acceded, 
giving  leave  to  amend.  The  hearing,  therefore,  was  ineffectual,  or 
none.  The  bill  having  been  amended  in  the  same  year,  new  defend- 
ants were  added,  who,  (and  among  them  Mr.  and  Mrs.  Howard,) 
answered  it  in  1837. 

But  in  1838,  Charlotte  Bolton  married  Mr.  Raphael  Romanel.  It 
is  not  in  evidence  whether  she  became  his  widow,  or  whether  he  is 
living  or  dead.  She,  however,  died  in  the  year  1847.  Between  Lord 
Langdale's  order  in  1836,  and  her  decease,  not  a  step  of  any  kind 
was,  I  believe,  taken  in  the  pause,  except  as  I  have  said,  and  except 
that  an  order  was  made  upon  a  motion  as  of  course,  in  the  year  1839. 
•  I  see  no  reason,  however,  to  believe  that  Mrs.  Romanel,  or  her  hus- 
band authorized  the  obtaining  of  this  order,  which  must  have  been 
irregular,  and  substantially  good  for  nothing.  It  seems,  also,  that  in 
184Q,  an  irregular  and  ineffectual  attempt  was  made  to  bring  on  the 
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cause  again  for  hearing,  but  this  useless  and  fruitless  step  also  I  do 
not  infer  to  have  been  authorized  by  Mrs.  Romanel  or  her  husband. 

The  second  bill  before  us,  was  filed  in  October,  1848,  by  Mr.  How- 
ard, (who  had  been  a  bankrupt,)  and-  his  wife  suing  as  a  co-plaintiff 
by  a  next  friend.  It  was  in  the  latter  part  of  that  year  that  Mrs. 
Howard,  the  present  administratrix  de  bonis  non  of  the  intestate  David 
Bolton,  became  so  in  succession  to  Mrs.  Romanel.  The  letters  of 
administration  granted  to  Mrs.  Howard  have  in  the  margin  the  words 
"  sworn  under  100/.,"  and  accordingly  appear  to  be  stamped  with  a 
20s.  stamp  only.  This  lady,  who  is  a  child  of  a  son  of  the  intestate, 
^  whom  the  intestate  survived,  bedame,  consequently,  upon  his  death, 
entitled  to  share  in  the  distribution  of  his  property  accordingly,  and 
now,  under  certain  instruments,  has,  or  claims  to  have,  acquired  a 
title  for  her  separate  use  to  the  whole  of  his  personal  estate  unadmi- 
nistered,  except  some  smaH  portion  which  (including  Captain  William 
Bolton's  share)  does  not,  I  think,  exceed  3-18ths  of  it  And  I  may 
here  observe,  that  among  the  parts  of  this  property  so  claimed  by 
her,  are  the  distributive  shares  of  Charlotte  Bolton  in  her  own  and 
some  other  rights ;  the  title  of  Mrs.  Howard  to  which  is  so  stated  as 
that,  according  to  the  bill  of  1848,  when  that  of  1832  was  filed, 
Charlotte  Bolton  had  ceased  to  have  any  beneficial  interest  in  her 
father's  personal  estate,  although,  as  I  have  said,  she  professed  to  sue 
not  merely  as  his  administratrix,  but  also  as  one  of  his  next  of  kin, 
concealing,  or  at  least  not  disclosing,  the  assignment  that  she  had 
made  to  Mrs;  Howard, —  made,  unless  I  mistake,  for  a  consideration 
so  smaU,  as  to  be  scarcely  or  but  little  more  than  nominal.  Nor, 
indeed,  do  I  collect  that  Mrs.  Howard  paid  a  price  indicative  of  much 
value  for  any  share  that  she  purchased.  This,  however,  may  not  be 
material.  I  do  not  understand  that  there  is  a  personal  representative 
of  Charlotte  Bolton  before  the  court,  —  certainly  her  husband,  who 
may  be  living,  or  may  be  dead,  is  not  a  party  to  the  litigation. 

I  have  now  to  mention  two  earlier  suits  in  this  court,  both,  how- 
ever, instituted  after  Captain  William  Bolton's  death ;  a  cause  of 
Bolton  V.  Oook^  and  a  cause  of  Smith  v.  Cook :  —  in  neither  of  which, 
however,  was  Mr.  Leopard,  or  his  estate  real  or  personal,  or  the  real 
estate  of  Captain  William  Bolton,  sought  to  be  charged,  or  a  party, 
or  represented.  The  object  of  the  suit  of  Bolton  v.  Cook,  (among 
the  plaintiffs  in  which  were  Louisa  Bolton,  David  Bolton  the 
younger,  Anne  Maria  Bolton,  and  Charlotte  Bolton,  and  among  the 
defendants  to  which  were  Mrs.  Howard,  then  Mrs.  Wallis,  and  Mr. 
Cook,)  was  to  take  and  settle  the  accounts  between  the  intestate  and 
Captain  William  Bolton,  and  of  Captain  William  Bolton  as  admi- 
nistrator, and  to  administer  the  personal  estate  of  the  intestate  for  his 
creditors  and  next  of  kin.  The  suit  of  Smith  v.  Cook  was  a  credit- 
or's suit,  a  suit  on  behalf  of  the  creditors  of  Captain  William  Bol- 
ton, to  have  his  personal  estate  administered.  A  decree  in  Boltoli 
V.  Cbo/c,  according  to  the  object  of  the  bill  was  made  in  1819. 

The  decree  in  Smith  v.  Cook  (which,  with  or  without  the  other  de- 
cree, had,  it  must  be  remembered,  probably  the  effect  of  protecting 
Harry  Cook  from  any  other  suit,  by  any  person  having  a  demand  on 
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him  as  the  executor  of  Captain  William  Bolton,)  was  made  in  1820, 
though  under  neither  of  the  two  decrees,  as  I  believe,  was  there  any 
report  before  Harry  Cook's  bankruptcy.  But,  in  ray  opinion,  there 
does  not  appear  any  good  or  sufficient  reason  why  general  reports 
under  both  decrees  were  not  obtained  as  early  as  the  year  1823,  or 
earlier,  or  why  the  plaintiffs  in  Bolton  v,  G}ok  did  not,  before  Mr- 
Cook's  bankruptcy,  place  him  in  a  position  in  which  he  might  have 
been  compelled  to  pay  at  least  into  court  the  whole  sum  due  from 
Captain  William  Bolton  at  his  death,  or  for  which  he  was  then  ac- 
countable to  the  personal  estate  of  the  intestate,  especially  as  Harry 
Cook's  examinations  iu  the  two  causes  (which  probably  might  and 
ought  to  have  been  obtained  in  or  before  1823)  were  in  August,  1825, 
obtained  and  broqght  in ;  and  it  is  in  my  judgment  a  reasonable 
and  just  inference  from  the  materials  before  us  (supposing  them  in- 
capable of  being  properly  and  usefully  added  to,)  that  it  has  been 
by  means  of  the  negligence  —  the  wilful  negligence  and  laches  of 
Louisa  Bolton,  David  Bolton  the  younger,  and  Charlotte  Bolton,  or 
of  the  plaintiffs  in  Bolton  v.  Cook^  that  this  sum  has  not  been 
.wholly  recovered  from  the  proper  source,  namely,  the  personal  estate 
of  Captain  William  Bolton ;  nor  am  I  sure  that  on  the  same  point 
JVIrs.  Howard  is  exempt  from  the  same  charge.  I  think  that  proba- 
bly she  is  not 

I  may  notice  distinctly,  that  there  appears  no  reason  to  believe 
that  before  1826  Mr.  Cook  was  otherwise  than  in  a  state  of  credit, 
and  actual,  or  at  least  apparent,  solvency,  a  subject  upon  which  Mr. 
Hoghton's  testimony  may  be  referred  to. 

It  may  be  next  as  well  to  consider  whether  it  is  a  just  inference 
from  the  facts  in  evidence,  that  Captain  William  Bolton  in  his  life- 
time committed  any  breach  of  trust,  or  failed  in  his  duty  to  the  es- 
tate of  his  intestate.  I  am  not,  I  acknowledge,  satisfied  as  to  this. 
It  is  or  may  be  true  that  at  Captain  William  Bolton's  death  he  was 
considerably  indebted  to  that  estate,  or  accountable  for  a  considera- 
ble sum  to  it,  and  that  the  demands  of  the  creditors  and  next  of  kin 
of  the  intestate  were  then  far  from  being  fully  satisfied ;  but  the  ex- 
istence of  just  and  sufficient  reasons  for  that  state  of  things  seems 
not  impossible,  and  in  a  suit  not  commenced  before  December,  1832, 
if  before  October,  1848,  nor  brought  to  an  effectual  hearing  before 
the  year  1851,  it  may  be  that  those  just  and  sufficient  reasons  ought 
to  be  presumed  to  have  existed,  in  the  absence  of  evidence  to  the 
contrary.  It  may  perhaps  be  thought  that  evidence  to  the  contrary 
is  absent  It  is  observable  too,  that  there  is  neither  proof  nor  like- 
lihood that  any  citation  or  proceeding  issued  or  took  place  for  com- 
pelling Captain  William  Bolton  to  exhibit  an  inventory,  nor  does 
be  appear  to  have  been  in  his  lifetime  cited  in  any  manner,  or  sued 
in  any  way,  or  to  have  refused  to  account  It  needs  not  be  said  that 
his  executor  at  no  time  represented  the  intestate,  or  that  an  admi- 
nistrator cannot  choose  his  successor. 

And  now  a  word  more  with  regard  to  the  manner  in  which  the  liti- 
gation before  the  court  has  been  conducted.  I  have  noticed  that 
more  than  eight  years  elapsed  between  the  marriage  and  the  death 
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of  Charlotte  Bolton,  an  interval  of  total  inaction  with  respect  to  her 
suit,  subject  only  to  the  possible  exception  of  those  irregular  and 
useless  proceedings  during  that  time,  as  to  which  I  have  stated  ray 
opinion  to  be,  that  neither  she  nor  her  husband  authorized  either  of 
them.  But  those  proceedings,  such  as  they  were,  took  place  before 
the  year  1841,  whereas  her  death  happened,  as  I  have  said,  not  until 
some  time  in  1847.  Now,  what  is  the  legitimate  effect^  if  any,  of 
this  inaction,  or  what  the  proper  inference  from  it?  How  ought  it 
to  be  treated  ?  A  question  not  to  be  answered  without  remember- 
ing that  the  hvKiband  of  an  administratrix  is  substantially  and  in 
effect  during  tha  marriage  the  administrator:  she  cannot  act  during 
the  marriage,  in  that  capacity.  The  power,  and  right,  and  duty,  of 
doing  so  are,  while  he  is  her  husband,  in  him,  —  though  I  do  not  cer- 
tainly know  that  it  is  part  of  the  duty,  if  it  is  within  the  compe- 
tency, of  an  administrator  de  bonis  non,  under  any  circumstances,  to 
sue  in  equity  upon  an  administration  bond  given  when  a  predecessor 
in  the  office,  whom  he  has  not  immediately  succeeded,  became  ad- 
ministrator. 

Charlotte  Bolton  was  a  plaintiff  without  any  beneficial  inte- 
rest in  the  subject  of  her  suit ;  whether  a  spinster,  a  married  woman, 
or  a  widow,  there  was  nothing  for  her  to  gain  or  lose  by  its  success 
or  failure,  except,  possibly,  the  costs  of  it  But  I  do  not  see  how  this 
helps  Mr.  or  Mrs.  Howard.  For  none  of  the  defendants  who  repre- 
sent respectively  the  personal  assets  of  Mr.  Leopard,  and  the  real 
assets  of  Captain  William  Bolton,  can  be  taken  to  have  colluded 
with  Charlotte  Bolton  or  her  husband.  The  fact,  if  true,  that  Mrs. 
Howard  had  a  beneficial  interest  in  the  prosecution  of  the  bill  of 
1832,  seems  rather  unfavorable  than  favorable  to  her,  as  to  the 
manner  of  viewing  the  period  of  inaction  to  which  I  have  been  re- 
ferring. 

Again,  I  do  not  see  that  she  or  Mr.  Howard  can  derive  any  benefit 
from  the  consideration  (sometimes,  possibly,  in  cases  of  delayed  re- 
vivor material,)  that  where  a  woman  who  is  a  sole  plaintiff  marries, 
it  is  generally,  or  always,  competent  to  a  defendant  to  move  that  the 
suit  may  be  revived  within  a  certain  time,  or  be  dismissed ;  but  it  is 
not  incumbent  on  a  defendant  to  do  so. 

Upon  the  whole,  it  is,  I  conceive,  a  just  inference  from  the  docu- 
ments and  facts  before  us,  that  whether  between  the  order  of  1836 
and  Mrs.  Romanel's  marriage,  she  intended  or  did  not  intend  to 
abandon,  did  or' did  not  abandon,  her  suit  —  neither  she  nor  her  hus- 
band did  after  her  marriage  either  wish  or  intend  that  it  should  be 
prosecuted.  My  opinion  is  that  they  must,  upon  the  evidence,  be 
taken,  to  have  intended  to  relinquish  and  abandon,  and  in  fact  to 
have  relinquished  and  abandoned,  the  suit,  which  in  my  judgment, 
notwithstanding  her  coverture,  it  was  competent  to  them  or  him  to 
do.  He,  as  I  have  said,  was  during  the  marriage  the  effective  ad- 
ministrator, and  if  his  wife  was  a  trustee  the  eflective  trustee  in  her 
place,  with  as  absolute  power  over  the  cause,  except  that  it  was 
abated,  as  if  he  had  been  sole  plaintiff  in  his  own  right. 

It  appears,  therefore,  to  me  that  the  present  plaintiffs  are  not  en- 
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titled  to  resort  or  take  to  the  bill  of  1832,  and  that  the  litigation 
before  us  ought,  for  every  purpose  of  relief,  to  be  treated  as  having 
commenced  with  the  filing  of  the  bill  of  October,  1848, — more,  there- 
fore, than  a  quarter  of  a  century  after  Captain  William  Bolton's 
death,  —  more  than  a  quarter  of  a  century  after  probate  of  his  will, 
—  more  than  twenty  years  after  Louisa  Bolton  had  become  adminis- 
tratrix in  hid  place,  —  more  than  twenty  years  after  the  death  of  Mr. 
Leopard,  who  died  in  1823,  —  and  more  than  twenty  years  after  Mr. 
Cook  had  obtained  his  certificate  under  his  bankruptcy. 

This  is  a  view  of  the  case  which  (if  necessary  to  be  put  in  issue) 
has,  I  conceive,  been  sufficiently  put  in  issue  by  one  at  least  of  the 
answers,  and  is  (if  correct)  fatal  to  the  bill  of  1848,  rendering  it,  as 
I  conceive,  not  improper  for  me  to  abstain,  as  I  do,  from  intimating 
any  opinion  upon  some  other  questions  of  an  important  description, 
or  that  might  have  been  so. 

One  —  whether  upon  the  assumption  that  neither  Mrs.  Bomanel 
nor  her  husband  abandoned,  or  intended  to  abandon,  the  suit  com- 
menced in  1832,  Mr.  and  Mrs.  Earle  are  entitled  to  the  benefit  of  a 
statutory  bar  against  the  bill  of  1848 ;  and  if  they  are,  whether  that 
does  not  also  discharge  Mr.  Leopard's  representatives. 

Another,  whether  (though  I  have  assumed  and  stated  what  I  have 
respecting  the  accounts  and  debt  between  Captain  William  Bolton 
and  the  estate  of  his  intestate  at  the  time  of  Captain  William  Bol- 
ton's death)  those  who  represent  his  real  assets  and  the  assets  of  Mr. 
Leopard  are  not  entitled  effectually  to  say  that,  as  against  them, 
there  is  no  proof  to  what^amount,  or  whether  to  any  amount  at  all. 
Captain  William  Bolton  was  at  his  death  indebted  to  his  intestate's 
estate. 

Another,  whether,  even  if  Captain  William  Bolton  was  then  largely 
indebted  to  that  estate,  any  breach  of  the  condition  of  the  bond  has* 
been  committed  beyond  the  mere  omission  to  exhibit  an  inventory ; 
and  if  not,  whether  a  court  of  equity  ought  to  interfere  upon  such  a 
breach. 

Another,  whether  the  conduct  of  Louisa  Bolton  and  David  Bolton 
the  younger,  alone  or  together  with  the  other  original  plaintiffs  in  the 
suit  of  Bolton  v.  (Jook^  had  at  or  previously  to  the  bankruptcy  of 
Harry  Cook  been  such  as  in  effect  to  discharge  the  assets  of  Mr. 
Leopard,  and  the  real  assets  of  Captain  WUliamBolton  firom  the  bond. 

Another,  whether  the  fact,  that  Charlotte  Bolton,  when  she  filed 
her  bill,  professing  by  it  to  have  a  beneficial  interest  as  one  of  ttte  in- 
testate's next  of  kin,  had  in  truth  no  such  interest,  (inasmuch  as  she 
had  previously  sold  and  assigned  such  beneficial  interest  as,  in  her 
own  right  and  otherwise,  she  had  acquired  in  his  personal  estate,) 
ought,  or  ought  not  to  be  considered  of  itself  fatal  to  that  bill. 

Another,  whether  Charlotte  Bolton's  suit  was  one  in  its  nature, 
which,  at  least,  before  decree,  it  was  competent  to  Mr.  and  Mrs. 
Howard,  or  either  of  them,  to  revive  or  continue :  A  question  capable, 
perhaps,  in  the  particular  circumstances  of  this  case,  of  being  put 
without  disputing,  that  it  is  a  general  rule,  that  where  a  person  files 
a  bill  in  equity  as  an  administrator  de  bonis  non^  and  dies  before  ob- 
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taining  a  decree,  his  successor  in  that  office  may  revive  and  continue 
the  cause. 

And  still  another,  whether,  after  the  deaths  of  the  obligee  and  two 
of  the  obligors  in  an  administration  bond,  the  bankruptcy  of  the 
third,  and  his  certificate  obtained  under  it,  (that  thurd  being  one  of 
the  sureties,)  a  suit  in  equity  without  a  previous  action  can  (where 
the  administrator  died  in  1817)  be  maintained  upon  the  bond  against 
those  representing  him  as  to  his  real  estate,  and  against  the  personal 
representatives  of  the  deceased  surety  in  the  name  of  a  subsequent 
administrator  (an  administrator  de  bonis  non,  being  also  one  of  the 
intestate's  next  of  kin,)  as  the  sole  plaintiff,  making  the  ordinary's 
personal  representative  one  of  the  defendants,  where  neither  the  ordi- 
nary nor  his  personal  representative  has  refused  or  been  asked  to  sue, 
or  declined  or  been  asked  to  lend  his  name,  or  acted  coUusively  or 
unfairly,  but  the  Ecclesiastical  Court  has  substantially  sanctioned 
the  suit  by  allowing  the  bond  to  be  produced  and  proved  in  it. 

It  follows  from  what  I  have  said,  that,  the  present  Master  of  the 
RoUs  having  dismissed  the  two  bills  before  us,  I  am  against  disturb- 
ing that  dismissal.  And  as  I  think  one  (if  not  both)  of  the  bills  to- 
tally wrong  in  every' sense,  —  as  I  think  each  of  them  a  proceeding 
for  a  harsh  and  stale  demand,  and  entitled  to  no  favor,  and  as  I  con- 
sider one,  if  not  each  of  them,  a  litigious  speculation,  I  must  declare 
my  opinion  to  be,  that  the  costs  already  given  should  remain  as  they 
are,  and  that  the  appeal  failing  should  faU  with  costs. 

Lord  Cran worth,  L.  J.  I  concur  with  my  learned  brother  in 
thinking,  that  the  decree  of  the  Master  of  the  Rolls,  dismissing  this 
bill,  or  rather  these  bills,  with  costs,  ought  to  be  affirmed. 

The  material  facts  of  this  case  have  been  so  fully  stated  in  the 
judgment  just  delivered,  that  I  do  not  feel  called  upon  to  advert  to 
them  at  any  length.  It  will  be  sufficient  for  me,  in  order  to  explain 
the  grounds  on  which  my  opinion  rests,  to  remark,  that  the  decretal 
order  on  further  directions,  in  the  cause  of  Bolton  v.  Cook,  was  made 
in  March,  1832.  At  that  time,  it  must  have  become  apparent  to  all 
parties  interested  in  the  assets  of  David  Bolton,  the  intestate,  that 
there  was  no  real  prospect  of  their  obtaining  any  thing,  unless  the 
administration  bond  could  be  made  available  for  the  purpose.  Pro- 
ceedings on  such  bonds  are  of  comparatively  rare  occurrence ;  there- 
fore, it  cannot  be  matter  of  surprise  if  the  next  of  kin  of  David  Bol- 
ton were  unwilling  to  embark  in  a  course  of  litigation,  in  which  there 
was  little  authority  to  guide  them,  and  in  which  success  would  ne- 
cessarily be  very  doubtful     That  this  was  the  case  is  manifest. 

David  Bolton,  the  intestate,  left  at  his  death  seven  children,  be- 
sides four  grandchildren,  children  of  a  deceased  daughter,  and  two 
grandchildren,  children  of  a  deceased  son.  His  residuary  personal 
estate  was  therefore  divisible  into  nine  equal  parts;  each  of  his 
seven  children  would  be  entitled  to  a  ninth,  the  four  children  of  his 
deceased  daughter  to  another  ninth,  and  the  two  children  of  his  de- 
ceased son  to  the  remaining  ninth. 

The  present  plaintiff,  Mrs.  Howard,  is  one  of  those  two  children ; 
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and,  at  the  date  of  the  decretal  order  of  March,  1832,  she  had  ceased 
to  be  under  the  disability  of  coverture,  though  she  had  previously 
been  the  wife  of  Thomas  Wallis.  She  is  described  in  the  Master's 
general  report,  in  the  cause  of  Bolton  v.  Cookj  made  in  July,  1831,  as 
Charlotte  Augusta  Amelia  Wallis,  now  Bolton ;  and  was  at  the  date 
of  the  decretal  order  absolutely  entitled  in  her  own  right  to  half  of 
one  ninth,  t.  e.  to  one  eighteenth  of  the  residuary  personal  estate  of 
the  intestate,  her  grandfather.  It  appears  that,  between  the  date  of 
that  decretal  order  and  the  middle  of  the  following  month  of  July, 
she  purchased  up  seven  ninths  of  that  residue,  t,  e.  the  one  ninth 
share  of  the  four  children  of  the  intestate's  daughter,  who  had  died 
in  his  lifetime,  and  the  shares  of  all  the  seven  children  of  the  intes- 
tate living  at  his  death,  except  that  of  William  Bolton,  the  orimnal 
administrator,  and  who  was  of  course  the  party  pi^imarily  liable  on 
the  administration  bond.  These  shares  were  all  either  assigned,  or 
agreed  to  be  assigned  to  her,  by  instruments  executed  on  vsfirious  days, 
the  earliest  dated  on  the  11th  April,  1832,  and  the  last  on' the  14th  of 
July,  1832 ;  and  she  thus  became  entitled  to  the  whole  residue,  except 
the  ninth  of  William  Bolton,  and  the  half  of  another  ninth  then 
vested  in  Mr.  Roberts,  the  husband  of  her  late  sister. 

One  of  the  ninth  shares  thus  purchased  by  her,  was  that  of  Char- 
lotte Bolton,  a  daughter  of  the  intestate,  and  at  that  time  his  admi- 
nistratrix de  bonis  non.  She  assigned  her  share  to  the  now  plaintiff, 
Mrs.  Howard,  then  Charlotte  Augusta  Amelia  Bolton,  by  deed,  which 
contained  the  ordinary  powers  enabling  the  now  plaintiff,  Mrs.  How- 
ard, then  Charlotte  Augusta  Amelia  Bolton,  to  use  the  name  of  the 
said  Charlotte  Bolton  in  any  suit,  for  recovering  the  share  so  assigned. 
The  deed  containing  this  power  was  dated  on  the  13th  of  July,  1832, 
and  in  the  following  month  of  December,  the  first  of  the  bills  now 
before  us  was  filed  in  the  name  of  Charlotte  Bolton,  against  the  real 
representatives  of  William  Bolton  and  the  personal  representatives 
of  Leopard,  the  solvent  surety,  and  other  necessary  parties,  seeking 
to  make  them  liable  under  the  administration  bond. 

The  ordinary  mode  of  proceeding  on  an  administration  bond  is, 
first  to  obtain  the  permission  of  the  Ecclesiastical  Court,  that  the 
bond  shall  be  attended  with.  And  all  the  authorities  concur  in  show- 
ing that,  without  this  permission,  the  temporal  courts  cannot,  or  at 
all  events  will  not,  act  on  or  recognize  the  bond  as  an  existing  instru- 
ment. 

When  the  Ecclesiastical  Court  has  sanctioned  the  production  of 
the  bond,  then  the  ordinary  course  is,  for  the  creditor  or  next  of  kin, 
as  the  case  may  be,  to  bring  an  action  on  the  bond,  in  the  name  of 
the  archbishop  or  his  representative,  against  the  obligors.  Suppos- 
ing such  a  proceeding  to  have  been  instituted,  and  eft'ectually  prose- 
cuted, whether  by  a  creditor  or  next  of  kin,  this  court  will  certainly 
find  the  means  of  compelling  the  application  of  whatever  may  have 
been  so  recovered  in  a  due  course  of  administration.  This  was  done 
by  Lord  Chancellor  Hardwick,  in  the  case  of  Greenside  v.  Benson^ 
3  Atk.  248. 

In  the  present  case,  the  proceeding  adopted  in  1832  for  enforcing 
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the  bond  was  not  an  action  in  the  name  of  the  representative  of  the 
archbishop,  but  a  bill  in  this  court,  at  the  instance  of  Charlotte  Bol- 
ton, as  administratrix  de  bonis  noriy  and  also  as  one  of  the  next  of 
kin  of  the  intestate,  making  the  representative  of  the  archbishop  a 
co-defendant  with  the  representatives  of  the  obligors  sought  to  be 
charged  by  virtue  of  the  bond.  It  was  contended  for  the  defendants, 
that  this  course  could  not  be  permitted  in  a  case  like  the  present, 
where  there  is  no  proof  of  collusion,  and  where  it  is  not  proved  that 
the  obligee  had  refused  to  permit  his  name  to  be  used  as  plaintiff  in 
an  action  at  law.  The  plaintiff  answered  this  objection  by  saying, 
that  here  the  two  obligors  sought  to  be  charged  were  dead.  Cook,  the 
surviving  obligor,  being  bankrupt  and  insolvent  This,  it  was  con- 
tended, would  well  warrant  a  proceeding  by  the  obligee,  t.  e.  the  re- 
presentative of  the  archbishop,  by  way  of  bill  in  this  court,  seeking 
to  charge  the  asSets  of  the  deceased  obligors,  instead  of  an  action  at 
law :  and  4t  was  said,  further,  that  in  such  a  suit  the  administratrix 
de  bonis  non  must  of  necessity  be  a  party,  and  that  it  could  make  no 
real  difference  whether  she  was  made  a  defendant  or  a  plaintiff. 
There  is  no  authority  for  such  a  bill,  or,  at  all  events,  none  was  pro- 
duced at  the  hearing,  nor  have  I  been  able  to  discover  any  in  the 
books.  But  I  will  for  the  present  assume  that  the  view  of  the  Jaw 
thus  taken  by  the  plaintiffs  is  correct,  and  that  the  suit  instituted  in 
December,  1832,  was  properly  framed,  and  that,  if  duly  prosecuted, 
the  relief  sought  by  it  might  have  been  obtained. 

The  bill,  however,  then  filed  is  not,  it  must  be  observed,  the  bill  on 
which  relief  is  now  sought  The  bill,  the  right  to  relief  under  which 
is  now  immediately  in  question,  is  that  filed  in  October,  1848.  If 
that  is  to  be  dealt  with  as  an  original  bill,  the  plaintiff  would  clearly 
be  deprived  of  all  title  to  relief  by  lapse  of  time.  The  proceeding  in 
this  court,  assuming  it  to  be  well  instituted,  can  only  be  a  substitute 
for  an  action  at  law  on  the  bond  ;  and  when  the  legal  right  of  action 
is  gone,  all  right  here  is  gone  with  it.  Now,  if  an  action  had  been 
brought  in  October,  1848,  against  the  representatives  of  the  obligors, 
they  would  clearly  have  had  a  good  plea  in  bar,  by  virtue  of  the  3  & 
4  Will.  4,  c.  42,  s.  3 ;  and  so,  if  the  plaintifPs  proceedings  here  are  to 
be  treated  as  commencing  in  1848,  they  must  be  considered  as  barred 
by  the  same  clause  in  the  statute. 

In  order  to  get  out  of  this  difficulty,  the  bill  of  1848  is  framed  as  a 
bill  of  revivor  or  supplement,  or  of  revivor  and  supplement  of  and  to 
the  former  bill  of  1832 ;  and  if  the  present  plaintiffs  were  entitled  so 
to  treat  it,  then  possibly  it  might  follow  that,  as  there  was  no  statut- 
able bar  in  1832,  so  neither  was  there  in  1848.  But  I  have  come  to 
the  conclusion  that  the  bill  of  1848,  at  all  events  so  far  as  relates  to 
the  statute,  cannot  be  treated  by  the  present  plaintiffs  either  as  a  bill 
of  revivor  or  supplement  of  or  to  the  former  bill,  but  that  it  must  be 
regarded  as  an  original  bill,  and  so  that  all  right  to  relief  under  it  is 
gone  by  lapse  of  time. 

The  grounds  on  which  I  come  to  this  conclusion  are  shortly  as  fol- 
lows :  —  * 

The  bill  of  1832  purports  to  be  filed  by  Charlotte  Bolton,  in  two 
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characters :  first,  as  administratrix  de  bonis  nan  of  the  intestate,  David 
Bolton ;  and  secondly,  as  one  of  his  next  of  kin.  But  she  had  certainly 
no  right  to  sue  in  the  latter  character ;  for  she  had  several  months 
before  the  institution  of  the  suit,  sold  and  assigned  to  the  present 
plaintiff,  Mrs.  Howard,  all  her  interest  as  one  of  the  next  of  kin,  and 
had  therefore  no  interest  in  that  right  entitling  her  to  ask  for  relief, — 
at  all  events,  no  right  to  be  sole  plaintiff  in  a  suit  framed  like  that  of 
1832,  which  makes  no  mention  of  the  fact  that  she  had  parted  with 
all  her  right  as  next  of 'kin. 

The  bill  of  1832  must  therefore  be  treated  as  a  bill  filed  by  her  in 
her  character  of  administratrix  de  bonis  non.  Now,  supposing  her  to 
have  been  capable  of  instituting  the  suit  in  1832  in  that  character, 
yet  it  is  obvious  that  her  right  so  to  proceed  depended  on  principles 
altogether  different  from  those  which  generally  enable  persons  filling 
that  character  to  sue  either  here  or  at  law.  Where  a  bill  is  filed  by 
an  administrator  or  an  administratrix  de  bonis  nan^  it  can  generally 
only  be  sustained  because  the  plaintiff  is  asserting  a  right  which  the 
intestate,  if  living,  might  have  asserted  ;  or,  at  all  events,  a  right 
which  she  possesses  by  reason  of  her  representing  the  intestate. 

In  such  a  case,  no  one  but  the  administrator  can  in  general  sustain 
the  suit ;  and  the  most  obvious  pi^inciples  of  justice  require  that  his 
death  shall  not  defeat  the  rights  of  persons  interested  in  the  suit 
which  he  has  commenced ;  and  therefore  the  proceedings  so  insti- 
tuted (I  assume  that  they  were  instituted  properly,  and  in  due  time) 
may  be  continued  by  a  succeeding  administrator  de  bonis  non^  and 
the  suit  will  proceed,  as  to  its  practical  result,  as  if  the  original  plain- 
tiff was  still  alive.  Whether  the  bill  by  which  this  is  to  be  efiected 
is  technically  to  be  described  as  a  bill  of  revivor  or  a  bill  of  supple- 
ment and  revivor,  or  an  original  bill  in  nature  of  a  bill  of  revivor,  is 
a  point  on  which  I  do  not  stop  to  inquire.  The  object  certainly  may 
be  attained  by  a  bill  properly  framed  for  the  purpose.  But  it  can- 
not escape  observation  that  Charlotte  Bolton  was  not,  by  the  bill  of 
1832,  asserting  any  right  which  could  have  been  asserted  by  the  in- 
testate, nor  any  right  which  she  possessed  as  representing  the  intes- 
tate. 

The  rights  of  creditors  and  next  of  kin  under  the  bond  are  rights 
which  they  enjoy  under  a  title  collateral  to  that  which  they  possess 
from  or  under  the  intestate.  They  are,  in  substance  (when  the  Ec- 
clesiastical Court  has  ordered  the  bond  to  be  attended  with,)  cestuis 
que  trustent  of  the  monev  secured  by  the  bond. 

In  any  suit  instituted  in  this  court,  for  enforcing  against  the  as- 
sets of  deceased  obligors  the  payment  of  that  money,  the  administra- 
trix de  bonis  non  must  probably  be  a  party ;  for  whatever  may  be 
recovered  must  be  administered  as  if  it  had  formed  part  of  the  assets 
of  the  intestate.  Perhaps,  therefore,  she  has  an  interest  which  ena- 
bles her  to  be  plaintiff  in  such  a  suit,  though  I  own  I  think  that 
doubtful.  I  am  not  satisfied  that,  after  a  breach  of  the  condition  of 
the  bond  by  misapplication  of  the  assets,  payment  by  the  sureties  to 
the  administratrix  de  bonis  non  would  of  itself  and  alone  discharge 
their  liability.     At  all  events,  the  right  of  the  administratrix  de  bonis 
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non  to  be  plaintiff,  if  she  has  such  a  right,  is  not  a  right  which  she 
possesses  to  the  exclusion  of  the  creditors  or  next  of  kin,  any  of  whom 
may  be  plaintiff  or  plaintiffs  in  such  a  suit,  as,  being  equitably  en- 
titled to  the  money  due  on  the  bond;  supposing  always  that  any 
one  can  be  plaintiff,  other  than  the  obligee  or  his  representative.  The 
right  to  institute  such  a  suit  in  this  court,  supposing  such  right  to 
exist,  must  depend  on  the  same  principles  as  those  on  which  parties 
are  permitted  to  sue  at  law,  in  the  name  of  the  archbishop,  namely, 
that  they  are  substantially  the  cestuis  que  trustent  of  the  bond ;  and 
therefore  admitting,  for  the  sake  of  argument,  that  description  to  be 
applicable  to  an  administratrix  de  bonis  noUy  it  certainly  still  more 
clearly  applies  to  the  next  of  kin,  who,  on  the  older  authorities,  seem 
to  have  been  considered  as  the  only  parties  entitled  to  the  benefit  of  the 
bond.  It  follows,  therefore,  that,  even  after  the  institution  of  the  suit 
in  December,  1832,  the  present  plaintiff,  Mrs.  Howard,  then  under  no 
disability  whatever,  might  have  filed  a  bill  against  the  representatives 
of  the  deceased  obligors,  seeking  precisely  the  same  relief  as  that 
which  she  is  now  asking. 

The  pendency  of  the  suit  of  1832  would  present  no  impediment 
until  a  decree  had  been  obtained.  Nor  was  her  position  varied  by 
the  fact  of  her  marriage  with  Mr.  Howard  in  December,  1833  ;  for  it 
appears  that  by  articles  made  previously  to  her  marriage,  it  was 
agreed  that  all  her  personal  estate  should  be  settled  to  her  separate 
use,  so  that  she  retained  the  exclusive  interest  in  whatever  might  be 
recovered  by  virtue  of  the  bond. 

Such  then  being  her  position,  having,  as  she  had  all  along,  from 
the  date  of  the  decretal  order  in  1832,  the  same  right  to  institute  a 
suit  for  enforcing,  against  the  representatives  of  the  obligors,  their 
liabilities  on  the  bond,  which  she  had  in  1848,  can  it  make  any  dif- 
ference that,  before  she  filed  the  present  bill,  she  clothed  herself  with 
the  character  of  administratrix  de  bonis  non  ?  I  think  not.  If  it 
was  necessary,  as  probably  it  was,  that  an  administratrix  de  bonis  non 
should  be  a  party  to  the  suit,  it  certainly  was  not  necessary  she  should 
be  a  plaintiff;  she  might  have  been  made  a  defendant  in  a  suit  insti- 
tuted by  any  creditor  or  next  of  kin.  In  the  ordinary  case  of  a  bill 
by  one  administratrix,  the  right  of  a  succeeding  administratrix  to 
prosecute  the  suit  by  bill  of  revivor,  is  or  may  be  essential  to  the  ends 
of  justice,  but  no  such  necessity  exists  in  a  case  like  the  present ; 
where,  even  if  she  can  maintain  the  suit  at  all,  she  does  so,  not  by 
reason  of  a  title  peculiar  to  herself,  but  of  a  right  which  she  possesses 
concurrently  with  the  creditors  and  next  of  kin,  whose  right  to  sue  is 
at  least  as  clear  as  hers. 

The  relief  which  the  plaintiffs  now  ask  is  the  same  which  they 
might  have  obtained  if  they  had,  during  the  life  of  Charlotte  Bolton, 
afterwards  Charlotte  Romanel,  and  before  the  right  of  action  on  the 
bond  was  gone,  filed  a  bill  making  Mr.  and  Mrs.  Romanel  defendants, 
and  asking  precisely  what  they  now  ask.     The  right  to  file  such  a  ^ 

bill  having  ceased  by  lapse  of  time  long  before  the  bill  of  1848  was  i 

filed,  could  not  in  my  opinion  be  revived  by  the  circumstance  that  j 
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Mrs.  Howard  had  in  1848  clothed  herself  with  a  new  character,  not 
essential  to  enable  her  to  file  a  bill. 

On  the  short  ground,  therefore,  that  the  bill  of  1848  cannot  be 
connected  with  that  of  1832,  but  must  be  treated  as  a  bill  seeking 
original  relief,  I  concur  with  my  learned  brother  in  thinking  that  both 
bills  were  properly  dismissed  with  co^ts  by  the  Master  of  the  Rolls  ; 
and  I  further  think  that  this  appeal  ought  not  to  have  been  maclp, 
and  so  that  it  must  be  dismissed  with  costs. 


Between  William  Francis,  late  an  infant  plaintiff,  and  Henry 
Francis,  Absalom  Francis,  and  Alice  Francis,  defendants ;  and 
between  the  said  William  Francis,  plaintiff,  and  John  Finch, 
William  Thomas,  and  George  Morgan,  defendants,  and  in  the 
matter  of  William  Hichens  and  William  Hichens  the  younger.* 

March  26,  1852. 

Solicitor  and  Client  —  Lien — Jurisdiction. 

In  an  administration  salt  institated  by  an  infant  cestui  que  trusty  under  a  will  against  tho  cxe- 
cators,  one  of  the  executors  admitted  that  part  of  certain  sums  advanced  by  him  on  mortgage, 
formed  part  of  the  trust  estate,  j^n  order  was  made  in  the  suit  for  the  completion  of  con- 
tracts for  sales  of  the  mortgaged  property  which  had  been  entered  into  by  the  executor. 
Under  this  order  the  purchase-moneys  were  paid  into  court  to  the  credit  of  the  cau.so.  The 
order  directed  the  executor  to  execute  the  conveyances,  and  deliver  the  title-deeds  to  the 
petitioners ;  but  the  executor's  solicitors  refused  to  give  up  the  deeds,  claiming  a  lien  upon 
them  for  costs  due  from  the  executor  and  advances  made  for  the  maintenance  of  the  plain- 
tiff:— • 

Ilddj  that  the  coort  had  jurisdiction  on  petition,  to  order  the  solicitors  to  deliver  up  the 
deeds. 

This  was  a  suit  and  supplemental  suit,  by  an  infant  cestui  que 
trust,  under  a  will  for  the  administration  of  the  estate  of  the  testator. 

The  defendants,  Absalom  Francis  and  Henry  Francis,  the  execu- 
tors, by  their  joint  answer,  admitted  that  a  sum  of  1,000/.  secured  by 
a  mortgage  therein  mentioned,  and  the  sum  of  1,746/.  10*.  4d.  part 
of  another  sum  of  2,000/.,  secured  by  another  mortgage,  were  part  of 
the  residuary  personal  estate  of  the  testator,  which  had  come  to  the 
hands  of  Henry  Francis  as  one  of  the  executors,  and  they  also 
admitted  that  the  clear  residuary  personal  estate  of  the  testator  come 
to  the  hands  of  the  defendant,  including  the  above  sums,  amounted 
to  the  sum  of  3,246/.  10s.  id. 

The  Chester  and  Holyhead  Railway  Company  took  for  the  pur- 
poses of  the  railway  a  part  of  the  hereditaments  comprised  in  the 
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mortgages,  and  the  purchase  and  compensation  moneys  payable  by 
them  to  Henry  Francis,  in  respect  of  the  same,  were  ascertained  and 
adjusted  at  the  sum  of  500/.,  and  Henry  Francis  executed  a  con- 
veyance of  the  hereditaments  to  the  company,  but  had  not  delivered 
it  to  them. 

On  the  5th  of  February,  1846,  Henry  Francis,  in  pursuance  of  the 
powers  of  sale  vested  in  him  by  the  secondly  above-mentioned  inden- 
ture of  mortgage,  contracted  with  one  Mr.  Humphreys,  for  the  abso- 
lute sale  to  him  of  all  the  hereditaments  comprised  in  that  mortgage 
(except  those  taken  by  the  railway  company.) 

By  an  order  made  in  the  cause,  on  the  14th  of  June,  1851,  on  the 
petition  of  the  plaintiff,  William  Francis,  it  was  ordered  that  Mr. 
Humphreys  should  be  at  liberty,  on  or  before  the  25th  of  July  then 
next,  to  pay  into  the  bank,  to  the  credit  of  the  first-mentioned  cause, 
the  sum  of  905?.,  subject  to  the  further  order  of  the  court ;  and  upon 
such  payment  being  made  thereof,  it  was  ordered  that  the  defendant, 
Henry  Francis  should  deliver  up  to  Mr.  Humphreys  the  conveyances 
of  the  property,  and  all  other  deeds,  papers,  and  writings  relating  to 
the  hereditaments  in  his  possession  or  power ;  and  it  was  ordered 
that  the  Chester  and  Holyhead  Railway  Company  should  be  at 
liberty,  on  or  before  the  27th  of  July  then  next,  to  pay  into  the  bank, 
to  the  credit  of  the  first-mentioned  cause,  500/.,  together  with  the 
sum  of  41/.  135  4d.j  the  amount  of  interest  thereon  ;  and  on  such  last- 
mentioned  payment  being  made,  it  was  'ordered  that  the  defendant, 
Henry  Francis,  should  deliver  up  t<5  the  railway  company  the  convey- 
ance to  them ;  and  it  was  ordered  that  the  several  sums,  when  paid 
in,  should  not  be  paid  out  without  notice  to  William  Hichens  and 
William  Hichens  the  younger,  the  solicitors  of  the  defendant,  Henry 
Francis,  as  well  as  to  Mr.  Humphreys  and  the  railway  company. 

The  sums  of  905/.  and  511/.,  13s.  4rf.  were  accordingly  paid  into 
the  bank,  and  were  now  standing  to  the  credit  of  the  first-mentioned 
cause ;  but  Henry  il^rancis  had  not  delivered  the  several  deeds  and 
documents  which  he  was  by  the  order  ordered  to  deliver,  and  which 
were  in  the  possession  of  William  Hichens  and  William  Hichens  the 
younger,  who  claimed  to  have  a  lien  thereoii  for  certain  costs  due  to 
them  from  Henry  Francis,  and  for  moneys  advanced  by  them  to  him. 
William  Hichens  acted  as  solicitor  in  putting  in  the  answer  of 
Henry  Francis  and  Absalom  Francis,  wherein  they  made  the  above- 
mentioned  admissions. 

The  surviving  plaintiff  then  presented  the  present  petition,  praying 
that  William  Hichens  and  William  Hichens  the  younger  might  be 
ordered  to  deliver  to  Mr.  Humphreys  and  the  railway  company  respect- 
ively, the  conveyances  and  the  several  deeds  and  documents  which 
by  the  order  of  the  14th  of  June,  1851,  Henry  Francis  was  ordered 
to  deliver  to  them  respectively. 

The  petition  came  on  to  be  heard  on  the  17th  of  January,  1852, 
before  Vice-Chancellor  Parker,  who  being  of  opinion  that  the  peti- 
tioners had  no  lien  on  the  deeds  and  conveyances  in  the  petition 
mentioned,  as  against  the  plaintiff  and  the  defendant,  Alice  Francis, 
ordered  that  Messrs.  Hichens  should  within  fourteen  days  after  ser- 
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vice  of  the  order  produce  and  leave  in  the  office  of  the  Master  upon 
oath  all  the  conveyances  and  deeds,  papers,  and  writings  in  their 
custody  or  power  relating  to  the  premises  in  the  petition  mentioned, 
and  that  when  the  same  should  have  been  deposited  as  aforesaid.  It 
was  ordered  that  the  Master  should  deliver  out  to  the  Chester  and 
Holyhead  Railway  Company  the  conveyance  of  the  hereditaments 
purchased  by  them,  and  any  papers  or  writings  relating  to  such  con- 
veyance, and  also  deliver  out  to  Mr.  Humphreys  the  conveyance  and 
all  other  deeds,  papers,  and  writings  relating  to  the  hereditaments 
purchased  by  him  as  in  the  petition  mentioned,  but  the  said  order 
was  to  be  without  prejudice  to  any  proceedings  which  Messrs.  Hichens 
might  take  to  enforce  their  alleged  lien  within  six  months  from  that 
time. 

From  this  order  Messrs.  Hichens  appealed. 

Russell  and  Collins  in  support  of  the  appeal. 

The  court  bad  no  jurisdiction  to  make  the  order  applied  for  upon 
a  petition.  The  only  cases  in  which  such  a  jurisdiction  has  been  ex- 
ercised are  Bell  v.  Taylor ;  8  Sim.  216 ;  and  see  Warburton  v.  Edge, 
9  Sim.  508 ;  and  Rider  v.  Tones,  2  Y.  &  C.  C.  C.  329.  The  former 
of  these  reports  is  only  ex  relatione,  and  it  does  not  appear  that  the 
question  of  jurisdiction  was  raised. 

[Knight  Bruce,  L.  J.  According  to  my  recollection.  Bell  v.  Taylor 
is  not  incorrectly  reported.] 

In  Rider  v.  Jones  there  was  direct  acquiescence  on  the  part  of  the 
solicitor  in  the  exercise  of  the  jurisdiction.  Neither  of  these  cases  can 
therefore  be  said  to  affect  the  question  of«)'urisdiction.  And  we  sub- 
mit that  such  an  order  in  a  contested  case  would  be  unprecedented. 

If  however  the  court  has  jurisdiction,  this  is  not  a  proper  case  for 
its  exercise,  for  the  defendants,  Henry  Francis  and  his  mother  Alice 
Francis,  another  defendant,  have  a  beneficial  interest  in  the  money 
advanced  on  mortgage,  and  the  appellants  acted  as  their  solicitors, 
and  have  a  lien  as  against  their  beneficial  interest,  more  especially  as 
part  of  the  sums  advanced^by  the  appellants  were  so  advanced  to 
enable  Mrs.  Francis  to  purchase  necessaries  for  the  maintenance  of 
the  plaintiff  himself  during  his  minority.  Marlowe.  PUfield;  1  P. 
W.  658. 

Knight  Bruce,  L.  J.,  inquired  whether  the  respondent  and  his 
mother  would  consent  to  an  order  that,  as  to  a  sufficient  portion 
of  the  fund  in  court,  no  transfer  should  be  made  without  notice  to  the 
solicitors,  and  would  consent  also  to  a  declaration  that  this  portion 
should  be  liable  to  a  lien  to  the  amount  (if  any)  to  which  there  was 
a  lien  available  against  the  mother  and  the  son,  with  a  reference  to 
the  Master  to  ascertain  the  amount 

Wigram  and  J.  V.  Prior  for  the  respondents,  said  that  the  mother 
and  son  were  ready  to  give  this  consent.  They  were  not  called  upon 
further  to  address  the  court. 

VOL.  XV.  6 
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Knight  Bruce,  L.  J.     When  a  solicitor  has  received  documents 
belonging  to  his  client,  a  jurisdiction  of  a  summary  nature  attaches 
under  which  possession  of  them  may  be  recovered.     As  they  can- 
not be  taken  from  him  without  doing  justice,  it  follows  that  in 
this  summary  jurisdiction  an  investigation  may  be  made  into  the 
grounds  on  which  he  holds  them,  and  that  provision  must  be  made 
for  satisfying  his  claim  (if  any).     This  has  been  the  settled  course  of 
the  court  for  years.    ^Suppose  the  solicitor  of  C,  a  trustee,  to  receive 
documents  belonging  to  the  trust,  knowing  them  to  belong  to  the 
trust     The  solicitor  incurs,  in  that  transaction,  an  immediate  liability 
to  those  for  whom  C.  was  a  trustee,  and,  with  that  liability,  a  liability 
also,  generally,  to  the  same  remedies,  for  the  purpose  of  recovering 
possession  of  the  deeds,  as  C.  himself  is  liable  to.     That  is  the  gene- 
ral rule,  which,  however,  may  be  liable  to  exception  under  particular    /V 
circumstances.     Now,  the  first  question  here  is,  whether  the  solicitors    '    ^ 
ought  to  be  taken  to  have  received  the  documents  with  notice  of  the      ^, 
purpose  for  which  Henry  Francis  held  them.     They  were  his  solicit-      y 
ors,  and  have  been  so  in  this  cause.     They  state  that  they  received      }r 
the  documents  as  his  solicitors,  he  being  only  a  mortgagee,  and  for     ^ 
the  purpose  of  this  jurisdiction  it  ought,  I  think,  to  be  inferred  that 
they  received  the  documents  with  notice  of  the  nature  of  the  title. 

That  disposes  of  the  question  of  the  necessity  of  instituting  another  / 
suit  or  claim.  The  utmost  demand  of  the  appellants  is  under  dOOL 
There  is  a  fund  in  court  greatly  exceeding  that  amount,  which  be- 
longs to  Mrs.  Francis  and  her  son,  now  of  age,  subject  to  the  com- 
pletion of  a  purchase;  that  purchase  will  be  completed  when  the 
documents  shall  have  been  delivered.  There  is,  therefore,  ample 
security ;  and  they  are  willing  to  submit  to  an  order  that  a  sufficient 
amount  of  the  fund  shall  not  be  transferred  without  notice  to  the 
solicitors,  and  to  a  declaration  that  the  amount  of  the  fund  is  liable 
to  make  good  such  an  amount  of  lien  (if  any)  as  is  available  against 
the  mother  and  son,  or  'either  of  them,  and  to  a  reference  to  the 
Master  as  to  the  quantum.  We  think  that  an  order  to  that  effect 
should  be  made. 


Lord  Cranworth,  L.  J.,  concurred. 


/* 
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Between  Ralph  Richardson,  plaintiiT,  and  John  Frts  Eyton, 
Edward  Eyton,  James  Eyton,  Sir  William  Lewis  Salisbury 
Trelawney,  Hugh  Roberts,  Ralph  Richardson,  the  son,  Mary 
Louisa  Richardson,  Helena  Richardson,  and  John  Billings- 
ley  Richardson,  defendants,  by  bill ;  and  between  Ralph  Rich- 
ardson, plaintiff,  and  John  Prys  Eyton,  Edward  Eyton,  and 
James  Eyton,  defendants,  by  claim.^ 

March  24,  and  April  2,  1852. 

Specific  Performance  of  AffreemerU  to  Compromise  Suit  —  Construe' 
tion  of  Agreement  —  Production  of  Title  —  Misdirection, 

A  tenant  for  life  of  a  coal  mine  filed  a  bill,  setting  oat  documents  which  showed  this  to  be 
the  state  of  his  title,  bat  bj  mistake  alleging  that  he  was  tenant  in  tail.  The  prayer  of  the 
bill  was  to  restrain  the  lessees  of  a  conterminoos  mine  from  trespassing  upon  his  mine, 
and  to  obtain  an  account  and  payment  of  the  proceeds  of  their  alleged  wrongful  workings 
in  it.  After  an  interim  order  was  obtained,  the  suit  was  compromised,  in  (^tober,  under 
an  agreement,  whereby  the  defendants  were  to  pay  the  plaintiff  400^.,  which  he  agreed  to 
accept  for  the  full  value  of  all  coals  to  be  raised  m>m  the  mine  in  question,  with  costs  to  be 
taxed  in  the  then  next  Michaelmas  term,  and  if  reasonable  security  to  the  plaintiff's  satis- 
faction were  given,  six  months  were  to  be  allowed  for  the  payment :  — 

Hdd^  1.  That  the  erroneous  allegation  of  title  in  the  bill  could  not  be  regarded  as  having  led 
to  such  a  misapprehension  of  it,  as  would  prevent  a  court  of  equity  from  enforcing  the 
agreement  for  compromise. 

2.  That  under  the  agreement,  the  defendants  were  not  entitled  to  have  the  plaintiff  ^s  title 
deduced  and  verified. 

3.  That  the  compromise  could  not  be  enforced  by  petition  in  the  original  salt,  but  that  a  new 
suit  was  properly  instituted  for  this  purpose. 

The  former  of  the  abpve  suits  was  instituted  by  a  tenant  for  life 
of  coal  mines,  under  a  field  called  Coitia  Nicholas,  near  Mold,  in 
Flintshire,  against  the  lessees  of  adjoining  mines,  complaining  that 
the  latter  had  trespassed  upon  his  mine,  and  got  coal  from  it,  and 
praying  for  an  injunction. 

The  bill,  after  deducting  the  title  of  a  testator  named  Richardson 
to  eleven  twelfths  of  the  mine  in  question,  stated  fully  the  will  of  the 
testator,  whereby  he  gave  to  his  Nvife  and  Hugh  Roberts,  their  heirs, 
executors,  administrators,  and  assigns,  all  his  real  and  personal  estate 
and  property  of  every  kind  upon  trust  to  receive  the  rents,  issues,  and 
profits,  and  place  the  same  at  interest,  in  order  that  the  same  might 
accumulate,  and  to  stand  possessed  of  all  such  accumulated  property 
in  trust  for  his  nephew,  the  plaintiff,  Ralph  Richardson,  until  he 
should  attain  fhe  age  of  twenty-one  years,  and  then  upon  trust  to  pay 
and  apply  the  interest,  dividends,  and  proceeds  of  such  accumulated 
property  in  such  manner  as  thereinafter  particularly  mentioned ;  and 
he  gave  all  his  real  estate  whatsoever  and  wheresoever  to  the  use  and 
behoof  of  the  plaintifi*,  for  his  natural  life,  accountable,  nevertheless, 
for  waste ;  and,  firora  and  after  the  determination  of  that  estate  by 


1  2  De  Grex,  Macnaghten  &  Gordon,  79.    Before  the  Lords  Jastices. 
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forfeifiire  or  otherwise  in  his  lifetime,  to  the  use  of  the  testator's 
widow  and  Hugh  Roberts,  and  their  heirs,  during  the  life  of  the  plain- 
tiff, in  trust  to  preserve  the  contingent  uses. thereinafter  limited  ;  and, 
after  the  decease  of  the  plaintiff,  to  the  use  of  the  j&rst  and  every  other 
son  of  the  body  of  the  plaintiff,  and  the  heirs  male  of  the  body  of 
such  first  and  other  sons  successively,  one  after  the  other,  in  tail  male, 
with  a  charge  for  portions  for  younger  children  of  the  plaintiff.  And 
the  testator  authorized  and  empowered  his  trustees  to  purchase  the 
remaining  undivided  twelfth  part  or  share  of  and  in  the  estate.  This 
power  they  exercised  shortly  after  his  death. 

The  bill  stated  that  the  plaintiff  bad  long  since  attained  the  age 
of  twenty-one  years,  and  had  issue  of  his  marriage,  the  defendants, 
Ralph,  Mary,  Louisa,  Helena,  and  John  Billingsley,  and  no  others ; 
that  the  hereditaments,  eleven  twelfths  whereof  were  bought  by  the 
testator,  and  the  remaining  one  twelfth  whereof  were  purchased  after 
his  decease,  consisted  of  the  mines  and  minerals  in  question,  but  that 
the  testator  had  no  interest  in  the  surface  of  the  lands  under  which 
the  mines  and  minerals  were.  The  bill  further  stated  that  the  pro- 
perty in  the  mines  and  minerals  had  always  devolved  and  passed  con- 
sistently with  the  title  thereinbefore  set  forth,  and  that  the  plaintiff 
was  and  continued  to  be  the  tenant  in  tail  of  all  the  mines  and  mine- 
rals under  the  piece  or  parcel  of  land  called  Coitia  Nicholas.  (This, 
however,  appeared  to  be  a  clerical  error  in  the  bill,  as  in  the  corres- 
ponding interrogatory  the  words  were  "  tenant  for  life.")  The  bill 
further  stated  that  the  defendants  were  lessees  of  lands  adjoining  to 
the  close  called  Coitia  Nicholas,  and  had  caused  a  pit  to  be  sunk 
called  the  Mill  Pit.,  in  the  land  so  leased ;  that,  after  some  negotiation, 
the  plaintiff's  agent,  on  the  14th  of  September,  1849,  wrote  and  sent 
a  letter  to  one  of  the  defendants,  stating  the  plaintiff's  willingness  to 
dispose  of  certain  described  seams  of  coal  below  the  Red  Bar,  in  the 
field  called  Coitia  Nicholas,  for  sums  amounting  to  336/.  75.  6d.,  but 
so  that  the  sale  of  these  coals  should  not  prejudice  the  working  of 
such  other  beds  as  might  be  in  the  ground,  but  that  he  strictly  forbade 
any  working  going  on  in  the  ground  while  this  settlement  was  pend- 
ing. The  bill  also  stated  that,  some  time  in  August  or  September, 
1849,  a  clerk  of  one  of  the  defendants  called  at  the  office  of  the  plain- 
tiff's solicitors,  and  said  the  defendants  would  like  to  purchase  the 
minerals  under  Coitia  Nicholas,  and  asked  to  see  the  plaintiff's  title, 
to  which  the  plaintiff's  solicitor  replied  that  he  had  received  no  in- 
structions in  the  matter,  but  that,  if  the  plaintiff  agreed  to  sell,  the 
defendants  would  be  furnished  with  an  abstract  in  the  usual  manner. 
That  sometime  in  October,  1849,  one  of  the  defen(Jants  told  the 
plaintiff's  solicitor  that  the  only  reason  why  they  had  not  come  to  some 
arrangement  was,  because  he  understood  that  Sir  William  Lewis  Salis- 
bury Trelawney's  solicitors  considered  that  the  minerals  belonged  to 
Sir  William,  and  that  it  was  then  proposed  that  the  defendants 
should  pay  the  gross  value  of  the  minerals,  when  the  amount  should 
be  ascertained,  into  some  bank,  in  the  joint  names  of  the  solicitors  of 
Sir  W.  Trelawney  and  of  the  plaintiff,  who  could  afterwards  compare 
the  titles  of  their  respective  clients,  and  settle  the  ownership  amicably. 
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The  bill  charged  that  the  defendants  sometimes  pretended  that  Sir 
William  Trelawney  claimed  and  had  an  interest  in  the  minerals  so 
raised  from  under  Coitia  Nicholas  aforesaid,  and  that  he  was  a  neces- 
sary party  to  the  suit,  whereas  the  plaintiff  charged  that  the  plaintiff 
was  entitled  to  the  minerals  under  Coitia  Nicholas,  and  not  Sir  Wil- 
liam Trelawney.  The  bill  also  charged  that  the  defendants,  Hugh 
Roberts,  Ralph  Richardson,  the  eldest  son  of  the  plaintiff,  Mary 
Louisa  Richardson,  Helena  Richardson,  John  Billingsley  Richardson, 
and  Sir  William  Lewis  Salisbury  Trelawney,  ought  to  set  forth  what 
interest  they  claimed  in  the  matters  therein  mentioned,  and  that  it 
was  sometimes  alleged  that  the  plaintiff  was  only  entitled  in  the 
produce  and  value  oi  the  coal  raised  from  Coitia  Nicholas  aforesaid, 
and  that  the  value  thereof  ought  to  be  invested.  And  it  charged 
that,  unless  the  relief  thereby  prayed  was  granted,  irreparable  mis- 
chief would  happen  to  the  plaintiff  and  those  interested  in  the  matters 
aforesaid. 

The  prayer  was  for  an  account  of  the  coals  raised  by  or  by  the 
order  of  John  Prys  Eyton,  Edward  Eyton,  and  James  Evton,  or  either 
of  them,  from  under  the  field  called  Coitia  Nicholas,  and  that  it  might 
be  deckred  that  the  petitioner  was  entitled  to  the  full  value  of  ail 
coals  so  raised,  and  that  John  Prys  Eyton,  Edward  Eyton,  and  James 
Eyton  might  be  decreed  to  be  liable  for  such  coab,  and  be  ordered  to 
pay  "^hat  should  be  ascertained  to  be  the  full  and  utmost  value  there- 
of, as  well  as  to  make  good  all  damage  done  by  them  or  either  of 
them,  or  their  or  either  of  their  agents,  to  the  coal  and  minerals  under 
the  field,  and  that  the  same  defendants  might  be  restrained  by  iti- 
junction  from  continuing  their  works  under  the  field,  and  from  getting 
or  raising  any  coals  therefrom,  and  that  the  plaintiff  and  his  agents 
might  be  at  Uberty  to  view,  and  inspect  the  workings  and  coals  under 
Coitia  Nicholas. 

All  the  defendants  appeared  to  the  bill,  but  had  not  put  in  any 
answer.  After  an  interim  order  had  been  obtained,  and  had  been 
from  time  to  time  continued,  Mr.  Williams,  the  solicitor  of  the  de- 
fendants, met  the  solicitor  of  the  plaintiff  at  Mold,  and  the  following 
agreement  was  signed  by  them :  — 

# 
"  In  Chancery. 

"  Richardson  and  Others  v.  Ei/tan  and  Others. 

"  It  is  agreed  that  this  suit  be  compromised  on  the  following  terms : 
—  The  defendants,  Messrs.  Eyton,  to  pay  the  plaintiff,  Richardson, 
4002.,  which  he,  the  plaintiff,  agrees  to  accept  for  the  full  value  of  all  coals 
to  be  raised  below  the  Red  Bar  in  Coitia  Nicholas,  or  Coitia  Tany-ty, 
or  by  what  other  name  the  close  may  be  called,  with  costs  of  suit,  to 
be  taxed  next  Michaelmas  term,  as  between  solicitor  and  client. 
The  plaintiff  to  execute  a  release,  if  required.  If  reasonable  security 
be  given  to  the  satisfaction  of  the  plaintiff,  six  months'  time  from  the 
date  hereof,  for  the  payment  of  400/,  and  costs  will  be  given.    Moldy 

5* 
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11th   October,  1850.    John  Williams,  solicitor  for  the   defendants. 
Eyton  A.  T.  Roberts,  solicitor  for  plaintiff." 

In  November,  1850,  the  plaintiff  presented  a  p>etition,  praying  that 
it  might  be  referred  to  the  taxing-master  to  tax  the  petitioner's  costs 
of  the  suit,  inclading  the  costs  of  that  application,  and  incidental 
thereto,  as  between  solicitor  and  client;  and  that  the  defendants, 
John  Prys  Eyton,  Edward  Eyton,  and  James  Eyton  might,  after  the 
Master  should  have  certified  the  amount  thereof,  be  ordered  to  pay 
the  same,  and  also  the  sum  400Z.  to  the  petitioner. 

On  the  petition  coming  on  in  December,  1850,  John  Prys  Eyton, 
Edward  Eyton,  and  James  Eyton  appeared,  and  by  their  counsel  ob- 
jected to  the  court  making  aay  order  on  petition  for  the  specific  per- 
formance of  the  agreeitient. 

The  petition  was  thereupon  directed  to  stand  over,  with  liberty  for 
the  plaintiff  to  take  such  proceedings,  by  claim  or  otherwise,  as  he 
might  be  advised. 

On  the  20th  of  December,  1850,  the  plaintiff  instituted  the  second 
of  the  above  suits,  by  filing  a  special  claim  against  John  Prys  Eyton, 
Edward  Eyton,  and  James  Eyton,  setting  forth  the  agreement  for 
compromise,  and  claiming  that  the  petition  might  come  on  to  be 
heard,  together  with  the  claim,  and  that  it  might  be  referred  to  the 
taxing-master  to  tax  the  petitioner's  costs  of  the  suit,  as  between 
solicitor  and  client ;  and  that  the  defendants,  John  Prys  Eyton,  Ed- 
ward Eyton,  and  James  Eyton,  might  be  ordered  to  pay  the  same, 
and  also  the  sum  of  400/.  to  the  plaintiff;  and  that  the  defendants, 
John  Prys  Eyton,  Edward  Eyton,  and  James  Eyton,  might  pay  the 
costs  of  the  claim,  the  petitioner  thereby  offering  to  execute  a  release 
when  required  so  to  do. 

The  claim  was  supported  by  affidavits  of  the  above-mentioned  facts. 
In  opposition  to  it  affidavits  were  also  £led,  and  in  one  of  them  Mr. 
Williams  deposed  that  he  had  considered  and  treated  the  agreement 
for  a  compromise,  as  one  which  would  carry  out  the  original  proposal 
of  1849,  under  which  a  title  was  to  be  deduced  to  the  minerals. 

On  the  18th  of  December,  1851,  the  petition  and  claim  came  on  to 
be  heard  b#ore  Vice- Chancellor  Turner,  who  held  that  the  mistake 
in  the  statement  of  the  plaintiff's  title  and  the  affidavit  of  Mr.  Wil- 
liams showed  that  the  agreement  for  compromise  had  been  entered 
into  under  mistake  and  misapprehension  of  such  a  kind  as  to  prevent 
a  court  of  equity  from  decreeing  a  specific  performance.  His  honor 
dismissed  the  petition  and  claim,  but,  as  against  the  defendant  in  the 
second-mentioned  cause,  without  costs. 

Against  this  .decision  the  plaintiff  appealed. 

RoU  and  Giffard^  in  support  of  the  appeal. 

If  the  mistake  in  the  bill  had  been  considered  likely  to  influence 
his  honor's  decision,  it  could  have  easily  been  shown,  as  it  now  mani- 
festly appears,  that  this  mistake  is  a  mere  clerical  error.     The  inter- 
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rogating  part  of  the  bill,  and  the  affidavit,  which  was  an  echo  of  the 
bill,  and  was  filed  when  the  interim  order  was  obtained,  are  free  from 
the  error,  which  thus  clearly  appears  to  have  been  a  clerical  one  onlv. 
The  deduction  of  the  plaintiff's  title^  in  the  bill  itself  shows  accurately 
the  state  of  it,  and  must  have  prevented  the  defendants  from  being 
misled  by  the  mistake.  The  real  question  between  the  parties  in  the 
second  suit  was,  whether  the  agreement  for  a  compromise  was  to  be 
contingent  upon  the  pl^ntiif 's  deducing  a  title  in  fee  simple.  This, 
we  contend,  and  still  submit,  is  not  the  fair  import  of  the  agreement. 
It  would  have  been  in  vain  to  compromise  the  suit,  if  the  question  of 
title  was  not  compromised  also.  The  time  prescribed  for  the  pay- 
ment shows  that  there  was  to  be  no  preliminary  investigation  of  title. 

C.  P.  Cooper  and  W.  Hi  Terrell^  for  the  respondents. 

It  appears  from  the  evidence,  that  the  misstatement*  did  actually 
lead  to  misapprehension,  and  that  *the  agreement  was  entered  into 
upon  an  understanding,  at  all  events,  on  the  part  of  the  defendants' 
solicitor,  that  a  title  to  the  inheritance  was  to  be  deduced.  Other- 
wise, if  the  plaintiff  died  immediately  after  payment  of  the  400/.,  the 
defendants  would  be  exposed  to  a  fresh  injunction  instantly,  at  the 
suit  of  the  remainder-man,  and  would  have  obtained  nothing  for  their 
money.  Even  if  this  was  a  mistaken  notion  on  the  part  of  the  de- 
fendants, it  was  not  unreasonably  formed,  and  constitutes  a  sufficient 
defence  to  a  suit  for  a  specific  performance.  Matins  v.  Freemar^  2 
Ke^n,  34 ;  Mason  v.  Armitagey  13  Ves.  25.  Moreover,  the  agreement 
is  too  indefinite  in  its  terms  to  be  enforced.  What  is  the  exact  mean- 
ing of  '^  all  coals  to  be  raised  below  Red  Bar,"  or  of  "  a  release  ?  " 
More  exact  torms  are  required  to  constitute  an  agreement  which  the 
court  can  enforce.  Price  v.  GrriffU/is,  1  De  G.  Mac.  &  G.  80 ;  s.  c.  8 
Eng.  Rep.  72.  They  also  referred  to  Askew  v.  Millirigton^  9  Hare,  65 ; 
8.  c.  4  Eng.  Rep.  165,  with  reference  to  the  defendants'  objection  to 
relief  being  granted  upon  the  petition  alone. 

Gifford^  in  reply. 

Knight  Bruce,  L.  J.  The  Vice- Chancellor  disposed  of  the 
case  upon  the  ground  that  the  bill  contained  an  allegation  that 
the  plaintiff  was  tenant  in  tail,  and  his  honor  considered  the  defend- 
ants entitled  to  the  benefit  of  the  assumption  that  they  were  misled 
by  this  statement.  That  seems  to  have  been  a  point  to  which  the 
attention  of  the  plaintiff's  counsel  had  not  been  particularly  directed, 
and  which,  they  say,  was  not  argued  so  fully  as  it  would  have  been, 
if  they  had  considered  it  likely  to  affect  the  mind  of  the  judge.  I  am 
of  opinion,  that  if  the  matter  had  been  fully,  minutely,  and  clearly 
presented  to  the  mind  of  the  Vice- Chancellor,  he  would  have  thought, 
as  we  do,  that  the  precise  and  accurate  statement  of  the  plaintiff's 
title  in  other  parts  of  the  bill,  showing  that  Mr.  Richardson  was 
tenant  for  life  only,  enabled  the  defendants  to  correct  the  accidental 
and  erroneous  statement  that  the  plaintiff  was  tenant  in  tail.  The 
interrogatiHg  part  of  the  bill  indeed  shows  that  the  mistaken  allega- 
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lion  in  the  statement  was  a  mere  clerical  error.  I  do  not,  however, 
lay  much  or  any  stress  upon  the  interrogatory,  as  the  statements  in  • 
other  parts  of  the  bill  are  sufGcient  to  correct  the  mistake.  We  con- 
sider ourselves  as  hardly  differing  from  the  Vice- Chancellor,  as  we 
have  had  the  advantage  of  having  these  other  parts  of  the  bill  fully 
called  to  our  attention. 

With  regard  to  the  rest  of  the  case,  we  h^ve  not  the  benefit  of  the 
Vice- Chancellor's  opinion,  because,  viewing  as  he  did  the  conse- 
quences of  the  erroneous  allegation  in  the  bill,  he  did  not  address  his 
mind  to  the  other  parts  of  the  case.  It  appears  that  the  plaintiff, 
stating  himself  to  be  tenant  for  life  of  coal  under  land,  in  the  surface 
of  which  he  had  no  interest,  except  a  right  to  sink  pits  (if  he  had  that 
right),  filed  a  bill  against  owners  of  conterminous  mines,  complaining 
that  the  defendants  had  laterally  and  subterraneously  taken  his  coal, 
and  he  prayed  for  an  account,  an  injunction,  and  liberty  to  inspect 
the  defendants'  workings.  An  interim  order  was  made  in  the  summer, 
and  was  afterwards  extended  till  Michaelmas  term. 

Thus  the  matter  stood  in  October,  when  the  London  solicitor  for 
the  defendants  met  the  plaintiff's  country  solicitor  at  Mold,  not  far 
from  the  mines,  the  place  of  residence  of  the  country  solicitor,  upon 
which  occasion  the  agreement  in  question  for  a  compromise  was 
entered  into. 

(His  lordship  read  it) 

Now  it  is  contended  that  this  is  a  mere  agreement  to  purchase  for 
400^  all  coal  raised,  or  to  be  raised,  either  for  the  life  of  the  plaintiff, 
or  in  fee  simple.  The  defendants  decline  stating  which  of  the  two 
interpretations  they  adopt ;  but  say  that  whichever  ought  to  be  adopt- 
ed, they  are  entitled  to  the  production  of  an  abstract  of  the  plaintiff's 
title.  With  this  contention  we  do  not  agree.  The  defendants  en- 
tered into  the  agreement  with  full  knowledge  of  the  plaintiff's  title, 
which  the  pleadings  disclosed.  They  knew  that  he  was  tenant  for 
life,  and  claimed  manifestly^  as  we  think>  to  be  no  more.  The  mean- 
ing of  the  agreement  therefore  was,  that  he  was  to  receive  400/.  for 
all  the  coal  raised  already;  and  that  if  any  more  remained  to  be 
raised  (which  was  very  improbable),  the  defendants  were  to  take  it 
so  far  as  the  plaintiff  could  give  it  them.  That  so  far  the  plaintiff 
was  to  have  400i  in  full  for  all  coal  gotten,  or  to  be  gotten,  for  the 
time  past  and  to  come.  The  plaintiff  was  also  to  have,  by  the  terms 
of  the  compromise,  the  costs  of  the  suit  taxed,  as  between  solicitor 
and  client,  in  the  following  Michaelmas  term,  that  is  to  say,  within 
a  month.  It  is,  however,  contended,  that  all  this  was  to  be  suspend- 
ed till  an  abstract  of  title  should  be  furnished,  and  the  title  investi- 
gated in  the  ordinary  way.  But  the  agreement  contains  a  clause 
which  throws  light,  if  any  were  wanted,  upon  this  part  of  the  case,  by 
providing  that,  if  reasonable  securify  shall  be  afforded  to  the  plaintiff's 
satisfaction,  six  months'  time  for  payment  may  be  given.  This 
seems  inconsistent  with  the  argument  that  every  thing  was  to  wait 
until  a  title  shown,  which  might  involve  the  lapse  of  years.  The  ob- 
vious meaning  appears  to  be,  that  the  agreement  was  to  be  immedi- 
ately carried  into  effect,  and  that  the  defendants  were  to  have  what 
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the  plaintiff  coiiid  give  them,  and  no  more.  That  is  our  opinion,  and 
we  are  glad  to  find  that  our  views  do  not  differ  from  those  of  the 
Vice-Chancellor  upon  the  materials  brought  under  his  consideration. 
It  is  said,  however,  that  whatever  may  be  the  true  construction  of 
this  agreement,  it  is  competent  for  the  defendant  in  a  suit  for  specific 
performance  to  show  that  his  belief  or  understanding  of  the  terms  of 
it  was  or  might  be  different  from  that  which  the  words  of  themselves 
import.  If  the  defendants  could  satisfy  us  that  this  was  the  case, 
we  might  give  effect  to  the  argument;  but  a  consideration  of  the 
evidence  has  not  convinced  us  that  there  was  any  such  mistaken 
belief,  or  any  such  erroneous  understanding.  We  both  affirmatively 
believe  the  reverse  to  be  the  fact.  There  must  be  a  decree  for  specific 
performance.  The  petition  in  the  original  cause  should  be  brought 
on  with  this  appeal.  I  think  that  the  petition  would  not  of  itself 
have  been  sufficient,  and  that  a  separate  suit  was  requisite  to  enable 
the  court  to  give  effect  to  the  agreement. 

Lord  Cranworth,  Lk  J.  I  will  only  add,  with  reference  to  one  of 
the  last  remarks  of  my  learned  brother,  that  not  only  is  the  evidence 
not  sufficient  to  show  that  Mr.  Williams  was  mislead,  but  it  is  suffi- 
cient to  show  that  the  defendants  were  not  mislead ;  for  although  the 
affidavits  approach  this  subject,  they  do  not  allege  such  misapprehen* 
sion  on  the  part  of  the  defendants. 

April  2.  On  this  day  the  appeal  was  again  spoken  to,  together 
with  a  petition  in  the  first-mentioned  cause,  praying  that  one  order 
might  be  made  on  the  petition  and  the  claim  and  motion,  and  that 
the  order  of  the  18th  of  December,  1851,  might  be  discharged,  in  so 
far  as  it  dismissed  the  petition  as  against  the  defendants,  other  than 
and  except  Sir  William  Trelawney,  and  in  so  far  as  it  dismissed  the 
claim,  the  petitioners  being  ready  and  willing,  and  thereby  offering  to 
act  as  the  court  might  direct  in  respect  of  the  costs  of  the  plaintiff's 
trustee  and  his  childrenj  on  the  original  cause  being  stayed  or  dis- 
missed, as  between  the  petitioners  and  the  said  last-named  defend- 
ants, and  that  the  costs  of  the  said  first-mentioned  suit  might  be  taxed 
as  between  solicitor  and  client,  and  that  the  costs  of  the  second-men- 
tioned suit  might  be  taxed  in  the  ordinary  way,  as  between  party  and 
party,  and  that  all  such  costs,  and  the  sum  of  400/.  in  the  agreement 
mentioned,  with  interest  thereon  from  the  4th  of  October,  1850,  at  5/. 
per  cent,  until  the  day  of  payment,  might  be  duly  paid  to  the  peti- 
tioner, or  as  he  should  direct,  by  John  Prys  Eyton,  Edward  Eyton, 
and  James  Eyton,  and  that  on  such  taxation  and  payment  all  pro- 
ceedings in  the  first-mentioned  suit  might  be  finally  stayed. 

Upon  the  plaintiff  undertaking  to  pay  the  costs  of  his  trustee  and 
of  his  children,  the  order  was  made  as  prayed,  and  it  was  thereby 
declared  that  it  should  ooerate  as  a  release- to  the  defendants,  the 
Messrs.  Eyton. 
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Norembcr  20, 1851. 

Payment  into  Court — Railway — Lands  Clauses  Act  —  Pressure, 

A  railway  company,  nnder  pressure,  paid  the  purchase-money  for  lands  bought  of  a  comora- 
tion  to  the  vendors,  instead  of  paying  it  into  court  under  the  8  &  9  Vict  c.  18,  s.  69.  Upon 
a  bill  filed  by  the  former,  the  latter  were,  on  motion,  ordered  to  pay  into  court  the  pur- 
chase-money in  their  hands  for  the  purpose  of  interim  protection. 

In  February,  1847,  the  defendants  agreed  to  sell  to  the  plaintiffs  a 
piece  of  land  in  Lancaster  for  6,000/.  A  conveyance  was  prepared 
and  approved  of,  but  not  executed.  The  plaintiffs  had  taken  pos- 
session of  the  property,  and  constructed  their  works  thereon ;  the 
vendors  allowed  the  purchase-money  to  remain  unpaid  at  interest  at 
4j  per  cent,  and  the  execution  of  the  conveyance  was  deferred. 

Some  adverse  claims  arose  respecting  the  property  on  the  part  of 
the  Duchy  of  Lancaster  and  the  local  board  of  health,  and  it  was 
a  inatter  of  dispute  whether  a  portion  of  it,  called  Barbadoes  Street, 
belonged  to  the  corporation  of  Lancaster  and  was  included  in  the 
contract.  These  claims  remaining  unsettled,  the  defendants  pressed 
for  the  purchase-money,  commenced  an  action  of  ejectment  against 
the  plaintiffs,  and  obtained  judgment  by  default  on  the  26th  of  No- 
vember, 1850.  The  sheriff  took  possession  ;  and  in  order  to  get  him 
out,  the  plaintiffs,  on  the  30th  of  November,  paid  the  defendants  the 
purchase-money  of  6,000/.,  as  they  alleged,  through  pressure  and  un- 
der protest,  and  the  conveyance  was  afterwards  handed  over. 

The  railway  company  then  filed  this  bill,  stating,  amongst  other 
things,  that,  by  the  Lands  Clauses  Consolidation  Act,  8  &  9  Vict  c. 
18,  s.  69,  it  is  provided  that  in  all  cases  in  which  tbe  purchase-money 
or  compensation  is  payable  in  respect  of  lands  taken  from  any  cor- 
poration, &c.,  the  same  shall  be  paid  into  the  Bank  of  England,  to 
the  account  of  the  Accountant-General,  Ex  parte  the  promoters  of 
the  undertaking,  and  that  such  moneys  shall  remain  so  deposited,  un- 
til the  same  be  applied  to  some  one  or  more  of  certain  purposes  in 
that  act  mentioned. 

They  submitted,  that  so  long  as  the  6,000/.  remained  in  the  hands 
of  the  corporation  of  Lancaster  without  being  duly  paid  into  court, 
and  invested  and  applied  according  to  the  provisions  of  the  act,  the 
plaintiffs  were  not  and  could  not  be  relieved  or  exonerated  from  lia- 
bility in  respect  thereof,  and  that  the  plaintiffs  were  entitled  to  have 
the  same  sum  paid  into  court  and  duly  applied,  so  as  to  relieve  them 
from  all  such  liability. 

They  alleged,  that  the  defendants  were  about  to  apply  the  pur- 
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chase-money  to  improper  purposes,  and  prayed  that  the  defendants 
might  be  ordered  to  pay  the  6,000/.  into  the  bank  of  England  ".in 
the  matter  of  their  act,"  and  that  the  same  might  be  duly  invested 
and  applied  according  to  the  provisions  of  the  act,  so  as  to  relieve 
the  plaintiffs  from  all  further  responsibility  or  liability  in  respect 
thereof,  and  for  an  injuction  to  restrain  the  defendants  from  paying 
away  any  part  of  the  6,000/.,  and  that  the  defendants  might  be  or- 
dered to  make  good  any  part  misapplied. 

It  appeared  from  the  answer,  that  of  the  purchase-money  1,600/. 
had  been  applied  in  paying  off  a  mortgage  on  the  corporation  pro- 
perty, and  that  1,000/.  had  been  advanced  to  the  local  board  of  health 
of  the  borough  upon  mortgage  of  the  rates,  and  that  the  residue  was 
in  the  hands  of  the  treasurer. 

It  was  now  moved  that  the  defendants  might  pay  into  court  the 
3,400/.  and  1,000/. 

jR.  Palmer  and  W.  W.  Cooper^  in  support  of  the  motion.  This 
case  is  in  the  nature  of  a  suit  quia  timet  The  6,000/. ,  ie  trust- 
money,  held  by  the  corporation  for  municipal  purposes,  aod  which, 
by  the  act  8  &  9  Vict.  c.  18,  s.  69,  ought  to  have  been  paid  'by 
the  plaintiffs  into  court.  The  plaintiffs  will  be  responsible  if  it 
should  be  misapplied  by  the  defendants.  It  would  have  been  paid 
into  court,  and  the  plaintiffs  would  thus  have  obtained  a  complete 
discharge,  but  they  were  compelled,  by  the  pressure  of  the  judgment 
in  ejectment,  to  pay  it  to  the  corporation  ;  if  they  had  not  so  paid  it, 
their  railway  would  have  been  stopped.  The  plaintiffs  betng  bound 
to  see  that  their  purchase-money  is  properly  applied,  are  entitled  to 
have  it  protected  until  the  hearing.  The  present  is  similar  to  the  case 
where  one  of  two  trustees  misapplies  the  funds,  the  other  is  clearly 
entitled  to  come  to  the  court  and  obtain  an  interim  protection. 

The  defendants  were  not  entitled  to  recover  in  the  ejectment :  Doe  d. 
Armstead  v.  The  North  Staffordshire  Railway  Company^  16  Q.  B. 
626 ;  4  Eng.  Rep.  216 ;  Doe  d.  Hudson  v.  The  Leeds  and  Bradford 
Railway  Company^  15  Jur.  946 ;  s.  c.  6  Eng.  Rep.  283. 

Lloyd  and  C.  Hally  contra.  —  A  mere  apprehension  of  future  dis- 
pute is  not  sufficient  to  maintain  a  bill  quia  iimetj  and  here  the  de- 
fendants deny  that  they  intend  to  make  any  improper  application  of 
these  funds.  The  payment  was  voluntarily  made  by  the  plaintiffs, 
and  even  if  they  had  paid  it  under  a  mistake  of  law,  that  could  not 
furnish  any  ground  for  relief  in  this  court. 

A  purchaser  cannot  maintain  a  bill  for  the  execution  of  a  trust, 
and  the  railway  company  .have  therefore  no  right  to  intermeddle  with 
this  matter,  for  they  are  not  trustees.  If  there  be  a  public  or  private 
trust  to  execute,  it  is  for  the  Attorney-General  or  the  parties  interested 
to  see  to  its  execution.  This  is  a  matter  simply  between  vendor  and 
purchaser  ;  and  after  conveyance,  the  purchaser  has  only  such  estate 
and  such  remedies  as  his  conveyance  gives  him.  v 

Another  objection  is,  that  this  motion  anticipates  the  decree,  and 
asks  the  same  relief  as  the  plaintiffs,  if  they  were  to  succeed,  would 
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be  entitled  to  at  the  hearing.  Such  relief  cannot  be  granted  upon 
an  interlocutory  application.  Besides,  this  is  not  a  proper  case  for 
the  exercise  of  the  jurisdiction.  In  Richardson  v.  The  Bank  of  Eng- 
land, 4  Myl.  &  Cr.  165,  Lord  Cottenham  reviewed  the  principles  upon 
which  money  is  ordered  to  be  paid  into  court  upon  admissions  in  the 
answer.  The  court,  in  such  cases,  does  not  disturb  the  possession  of 
any  party  claiming  title,  or  direct  a  payment  before  a  liability  to 

f)ay  is  established.     The  eflect  of  granting  this  motion  would  be  to 
ock  up  the  fund  until  the  hearing,  and  thus  prevent  its  proper  appli- 
cation. 

The  Master  of  the  Rolls.  I  think  the  plaintiflfs  are  entitled  to  the 
order  as  to  the  sura  of  3,400/.,  but  not  as  to  the  1,000/.,  and  I  will 
state  the  grounds  on  which  I  think  they  are  entitled. 

The  principle  on  which  the  court  acts  on  interlocutory  applications 
for  payment  of  money  into  court  is  this  :  that  when  there  is  a  trust, 
or  a  question  to  be  litigated,  it  will  protect  the  property  pending  the 
litigation.  And  the  question  now  is,  whether  there  is  a  fair  question 
to  be  determined  at  the  hearing  of  the  cause :  if  there  be,  I  think  the 
fund  ought  to  be  protected.  I  throw  out  of  my  consideration  what 
struck  me  at  first,  namely,  that  the  judgment  in  ejectment  had  been 
obtained  by  surprise  ;  I  do  not  think  so  now ;  the  impression  has  been 
displaced  by  the  documents. 

The  corporation  of  Lancaster  sell  a  certain  property  to  the  London 
and  North- Western  Railway  Company,  and  allow  the  purchase- 
money  to  remain  in  the  possession  of  the  railway  company  for  four 
years,  interest  being  in  the  meantime  paid  for  it.  The  railway  com- 
pany is  put  in  possession,  they  make  their  railway  and  work  it.  Now 
it  is  not  disputed,  that  according  to  the  act,  the  only  proper  mode  in 
which  the  purchase-money  could  be  paid  was  by  placing  it  in  the 
name  of  the  Accountant- General  to  the  proper  account,  in  order  that 
it  might  be  applied  in  the  manner  pointed  out  by  the  act,  the  corpo- 
ration being  trustees.  Under  the  pressure  which  the  railway  com- 
pany allowed  the  corporation  to  obtain  over  them,  by  permitting 
judgment  to  go  by  default  in  the  action  of  ejectment,  and  possession 
to  be  taken,  it  became  necessary  either  to  pay  6,000/.  or  to  stop  the 
line  ;  and  rather  than  stop  the  line,  they  paid  under  protest.  They 
now  say,  that  if  the  corporation  misapply  the  money,  they,  the  rail- 
way company,  will  be  liable,  they  being  bound  to  see  to  the  due  ap- 
plication of  the  purchase-money  :  and  I  do  not  see  what  answer  the 
railway  company  could  give,  in  a  suit  by  the  corporation  to  have  the 
fund  restored,  if  the  money  were  totally  misapplied ;  as  if,  for  ex- 
ample, the  town  council  divided  it  amongst  themselves.  There  ap- 
pears to  me  to  be  a  serious  question,  whether  having  paid  this  money 
under  pressure,  occasioned  partly  by  their  own  inadvertence,  the  railway 
company  may  not,  at  the  hearing  of  this  cause,  have  a  right  to  have 
the  fund  paid  into  court,  for  the  purpose  of  having  it  placed  to  the 
proper  account.  Various  considerations  have  been  submitted  to  me 
by  the  defendants  which  give  countenance  to  this ;  for  it  was  doubted 
whether  the  company  had  any  title  at  all,  and  if  so,  they  have  paid 
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the  money,  and  have  obtained  possession  without  any  title  whatever. 
But  the  court  would  not  allow  the  corporation  to  retain  both  the  land 
and  the  purchase-money. 

I  consider,  therefore,  that  the  corporation  ought  not  to  have  re- 
ceived the  money,  and  that  the  company  ought  not  to  have  paid  it 
to  them.  It  may  turn  out  that  the  plaintiffs  have  no  title  at  all ;  and, 
under  all  these  circumstances,  I  consider  that  there  aie  grave  ques- 
tions to  be  determined  at  the  hearing,  and  that  the  corporation  ought 
to  pay  the  3,400/.  into  court 

I  shall  not  now  determine  whether  the  1,000/.  has  been  properly 
lent  or  not  The  defendants  have  not  got  that  sum  in  their  hands, 
and  it  appears  to  be  lent  on  real  security  and  subject  to  no  risk.     The 

Erinciple  on  which  I  proceed  is,  to,  protect  the  property  pending  the 
tigation. 


The  Rochdale  Canal  Company  v.  Kino.^ 

^  December  1, 1851. 

Production  of  Documents  under  the  Statute  —  Order  —  Stat.  15  ^  16 

Vict  c.  86,  8.  20. 

No  affidavit  is  necessary  to  support  an  application  for  prodnction  on  oath  of  docnments  under 
the  15  &  16  Vict.  c.  86,  s.  20. 

The  court  has  settled  an  order  under  that  act,  requiring  the  plaintiff  to  make  an  affidavit  of 
the  documents  in  his  possession,  and  to  produce  such  as  he  does  not  thereby  object  to 
produce. 

A  defendant  is  entitled  of  right  to  such  an  order  for  production,  and  a  delay  in  making  the 
application  does  not  deprive  him  of  it. 

R.  Palmer  and  HumphreySy  on  behalf  of  the  defendant,  moved, 
under  the  15  &  16  Vict  c.  86,  b.  20,  that  the  plaintiffs  might  pro- 
duce on  oath  the  documents  in  their  possession  relating  to  the 
matters  in  question.  They  referred  to  Mcintosh  v.  The  Great  West- 
em  Railway  Company y  20  Law  J.  Rep.  (n.  s.)  Chanc.  650 ;  s.  c.  7  Eng. 
Rep.  52.     An  affidavit  was  made  in  support  of  the  application. 

The  Master  of  the  Kolls.  The  object  of  the  enactment  was  to 
supply,  at  a  small  expense,  a  substitute  for  a  cross  bill,  by  which, 
on  a  simple  allegation,  a  full  discovery  and  production  of  documents 
might  have  been  obtained.  The  judges,  including  Vice-Cbancellor 
Stuart,  think  that  no  affidavit  is  necessary  on  an  application  like  the 
present,  and  the  costs  of  any  will,  in  future,  be  disallowed. 


^15  Bearan,  11. 
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The  form  of  order  ^  in  such  a  case  has  been  settled.  It  requires  the 
party  to  make  an  affidavit  stating  what  documents  he  has  in  his  pos- 
session, and  orders  the  deposit  or  inspection  of  such  as  he  does  not 
by  his  affidavit  object  to  produce.  As  to  the  latter,  the  validity  of 
the  objection  will  be  determined  in  open  court.  A  form  of  affidavit 
has  also  been  settled,  which,  although  not  obligatory,  will  be  consi- 
dered satisfactory  when  made.  It  is  framed  on  the  model  of  a  care- 
fully prepared  answer  to  the  interrogatories  of  a  searching  bill. 

John  Baily  and  Wickens  then  objected,  that  as  the  suit  had 
been  instituted  in  1851,  and  the  replication  filed  in  January, 
1852,  the  defendant,  by  his  laches,  had  disentitled  himself  to  the 
order. 

The  Master  of  the  Rolls.  I  have  no  discretion;  the  act 
gives  a  defendant  and  to  the  plaintiff,  even  before  answer,  a  right  to 
the  order.  The  delay  may  be  a  ground  for  not  postponing  the  hear- 
ing of  the  cause,  but  that  is  not  a  matter  now  before  me. 


Bentlet  v.  Mackay.' 

Jane  26,  1851. 

Voltmtary  Settlement, 

The  court,  in  order  to  gWe  e£fect  to  yoluntarj  settlements,  reqaires,  where  the  settler  is  the 
legal  owner,  every  thine  to  have  been  done  which  is  requisite  ^  transfer  the  legal  owner- 
ship ;  and  where  he  is  ue  eqnitable  owner,  dear  and  distinct  evidence  of  a  declaration  of 
trust  in  favor  of  the  donee. 

A  father  being  entitled,  daring  the  life  of  his  son,  to  the  dividends  on  funds  standing  in  the 
names  of  himself  and  three  other  trustees,  directed  two  of  the  trustees  to  pay  over  the 
dividends  for  the  fature  to  his  son.  Thej  acted  on  the  direction,  and  the  testator  after- 
wards recognized  the  gift :  — 

Hdd^  that  there  was  a  valid  and  effectual  voluntary  settlement,  which  this  court  would  give 
effect  to. 

This  case  came  before  the  court  on  exceptions  to  the  Master's  re- 
port. It  involved  a  question  as  to  the  validity  of  a  voluntary  gift  of 
the  dividends  of  a  sum  of  10,000/.  consols,  which  it  was  alleged  had 
been  made  by  the  testator,  Spencer  Mackay,  to  his  son,  Thomas 
Henry,  in  August,  1845. 


1  The  forms  are  in  Ord.  Can.  581. 
s  15  Beavan,  12. 
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The  circumstances  relating  to  the  matter  were  detailed  in  the  Mas- 
ter's report,  who  found  as  follows  :  — 

That  by  a  settlement  made  on  the  marriage  of  the  testator's  son, 
Thomas  Henry  Mackay,  dated  the  15th  of  July,  1840,  a  sum  of 
10,000/.  consols  was  transferred  from  the  testator's  name  into  the 
joint  names  of  Richard  Twining,  William  Brewster  Twining,  the 
testator,  and  James  Alexander  Gordon,  upon  trust,  during  the  life  of 
Thomas  Henry  Mackay,  to  pay  the  dividends  to  his  father,  Spencer 
Mackay,  and  afterwards  on  certain  trusts  for  the  wife  and  children  of 
Thomas  Henry  Mackay.  The  Master  found,  that  the  testator  had 
received  the  dividends  on  this  sum  until  July,  1845,  and  that  until 
that  period  the  testator  had  made  his  son  an  allowance  of  1,000/.  a 
year,  which  then  ceased.  And  the  Master  found,  that  in  July,  1845, 
the  testator  wished  and  determined  to  secure  to*  Thomas  Henry 
Mackay  an  immediate  fixed  income  of  1,000/.  a  year,  in  lieu  of  the 
voluntary  allowance  of  the  same  amount  which  he  bad  previously 
made;  and  in  order 'to  effect  that  object,  the  testator  also  determined 
to  make  over  to  Thomas  Henry  Mackay,  for  his  absolute  use  and  be- 
nefit, the  dividends  thenceforth  to  accrue  due  on  the  said  sum  of 
1,000/.  consols,  to  the  extent  of  the  testator's  interest  therein,  ieimount- 
ing  to  300/.  a  year,  and  also  to  transfer  to  Thomas  Henry  Mackay 
absolutely  such  a  sum  of  consols  as  would  produce  a  sum  of  700/.  a 
year ;  and  that  thereupon,  and  with  the  view  and  object  of  effecting 
his  said  intention  and  determination,  the  testator  on  the  7th  of  Au- 
gust, 1845,  wrote  to  Messrs.  Spurling,  his  stock  brokers,  a  letter  in  the 
following  terms :  ^'  I  have  a  trust  open  in  the  Bank  of  England  for 
10,000/.  settled  in  the  names  of  myself,  Bichard  Twining,  William 
Brewster  Twining,  and  James  A.  Gordon.  I  have  hitherto  received 
the  dividends,  and  I  want  to  make  it  over  to  my  son,  Thomas  Henry 
Mackay,  and  the  next  in  the  trust  to  receive  the  dividends,  and  pay  it 
over  to  my  son  from  time  to  time.  I  suppose  it  will  be  necessary  for 
Richard  Twining  to  appear  at  the  bank,  and  accept  and  sign  his 
name  again.  I  want  as  much  stock  in  consols  as  yield  700/.  to  the 
same  (meaning  to  Thomas  Henry  Mackay).  You  will  oblige  me  if 
the  above  can  be  regularly  done." 

And  he  found,  that  on  the  10th  of  August,  1845,  the  testator  wrote 
and  sent  to  Messrs.  Spurling  another  letter :  ''  I  inclose  a  check  for 
42/.,  which  you  will  oblige  me  bv  procuring  a  bank  post  bill  and 
prepare  the  transfer  so  much  consols  as  will  yield  700/.  per  annum  in 
favor  of  my  son,  Thomas  Henry  Mackay.  The  explanation  of  the 
other  afiair  is  this :  On  my  son's  marriage,  I  settled  a  jointure  on  his 
wife  of  10,000/.  consols,  provided  she  survived  her  husband,  in  the 
names  of  trustees,  I  being  myself  one,  and  of  course  I  have  received 
the  dividends  since.  Now  I  want  to  make  my  son's  income  1,000/.; 
and  as  he  cannot  receive  the  dividends,  I  want  of  the  trustees  to  re- 
ceive the  dividends  and  pay  it  over  to  my  son  half  yearly.  I  am 
aware  that  the  bank  power  from  the  trustees  generally  signed  would 
enable  him  to  receive  it,  but  it  would  be  giving  them  trouble,  as  tbey 
must  appear  at  the  bank.  If  I  am  strong  enough  I  will  be  in  town 
to-morrow."     And  he  found,  that  immediately  after,  the  testator  trans- 


64  COURTS  OF  CHANCERY,  1852. 


Bentley  v«  Mackaj. 


ferred  23,500/.  consols  from  his  own  name  to  that  of  Thomas  Henry 
Mackay.  And  he  found  that  the  testator  kept  a  banking  account  at 
Messrs.  Twining,  of  which  firm  the  two  trustees  of  that  name  were 
partners,  and  that  Thomas  Henry  Mackay,  shortly  before  the  divi- 
dend on  the  10,000/  consols  payable  in  January,  1846,  became  due, 
called  at  the  banking  house,  apd  informed  Richard  Twining,  "  as  the 
fact  was,"  that  the  testator  wished  Richard  Twining  and  W.  B. 
Twining  to  receive  the  dividends  for  the  future,  instead  of  the  same 
being  received  as  theretofore  by  the  testator  himself,  and  on  receipt 
thereof,  to  place  the  same  to  the  credit  of  Thomas  Henry  Mackay's 
account  with  Messrs.  Twining,  "  in  making  which  communication  to 
Richard  Twining,  the  said  Thomas  Henry  Mackay  (as  he  alleges  by 
his  answer  sworn  in  the  cause)  acted  by  the  express  direction  of  the 
testator." 

And  he  found  that  Richard  Twining,  immediately  or  very  shortly 
after  he  received  the  said  communication  from  Thomas  Henry 
Mackay,  and  before  he  received  tiie  half  year's  dividends,  informed 
William  B.  Twining,  one  of  the  co-trustees,  of'  the  purport  and 
effect  of  such  communication,  and  that  the  testator  made  a  commu- 
nication to  James  A.  Gordon,  another  of  the  trustees,  to  the  effect 
that  Thomas  Henry  Mackay  was  thenceforth  to  have  or  be  entitled 
to  the  dividends  on  the  stock  comprised  in  this  settlement,  and  that 
the  testator  had  transferred  the  sum  of  23,500/.  consols  to  the  defend- 
ant, Thomas  Henry  Mackay,  and  that  such  communication  was  so 
made  by  the  testator  to  James  A.  Gordon,  at  some  time  in  or  after 
the  month  of  August,  1845.  And  he  found  that  Richard  Twining, 
on  the  8th  of  January,  1846,  and  pursuant  to  the  direction  of  the  tes- 
tator communicated  to  him  by  Thomas  Henry  Mackay,  received  the 
half  year's  dividends  on  the  10,000/.  consols  payable  in  that  month, 
and  which  was  the  only  dividend  which  became  payable  thereon  in 
the  interval  between  the  receipt  of  the  said  last-mentioned  dividend 
and  the  death  of  the  testator,  and  that  Richard  Twining  so  received 
such  half  year's  dividend  on  behalf  of  himself  and  his  co-trustees, 
but  under  the  circnimstances  aforesaid  for  the*  benefit  of  Thomas 
Henry  Mackay,  as-  the  party,  entitled  thereto  under  the  said  gift 
thereof,  and  on  receipt  thereof  he  paid  the  same  to  the  said  Messrs. 
Twining  to  the  account  of  Thomas  Henry  Mackay.  And  he  found 
that  the  testator  from  the  time  of  Thomas  Henry  Mackay's  marriage 
paid  the  said  annual  allowance  of  1,000/.  to  him,  at  his  convenience ; 
but  after  August,  1845,  he  made  no  payment  on  account  of  his  pre- 
vious annual  allowances  to  Thomas  Henry  Mackay. 

And  he  found,  that  the  testator  in  his  lifetime,  and  subsequent  to 
the  gift  of  the  sum  of  23,500/.  consols,  and  the  alleged  gift  of  the 
dividends  of  the  10,000/.  consols  to  Thomas  Henry  Mackay,  ex- 
pressly recognized  and  approved  of  and  confirmed  both  of  such  gifts 
in  .manner  hereinafter-mentioned ;  for,  on  the  6th  of  January,  1846, 
he  wrote  to  his  brokers  to  obtain  a  power  of  attorney  to  receive  the 
dividends  on  33,166/.  135.  4c/.,  which  was  the  amount  of  his  stock 
after  deducting  the  10,000/.  and  23,500/.,  and  which  they  prepared  to 
act  on. 
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And  on  the  8th  of  January,  1846,  a  letter  was  written  by  the  tes- 
tator's direction  to  his  brokers,  stating  as  follows :  "  The  only  sum 
on  which  I  received  the  dividends  was  66,666/.  13^.  4d, ;  from  this 
sum  there  went  to  Thomas  Henry  Macka^'s  account  33,600/.,  conse- 
quently there  will  remain  32,000/,,  and  of  which  Thomas  Henry 
Mackay  has  received  only  10,000/.  trust  money,  so  that  I  shall  have 
to  receive  a  blank  power  for  the  remainder  which  you  will  send 
me." 

The  power  was  sent,  and  the  dividends  of  the  33,166/.  13s.  Ad.  re- 
ceived and  carried  to  the  testator's  account,  and  the  testator  died  on 
the  31st  of  May  1846. 

The  Master  was  of  opinion  and  found,  that  the  dividends  of  the 
10,000/.  consols,  during  the  life  of  Thomas  Henry  Mackay,  did  not 
form  part  of  the  personal  estate  of  the  testator. 

To  this  report  the  defendants  took  two  exceptions,  insisting  first, 
that  there  was  no  sufficient  evidence  before  the  Master  to  support  his 
finding,  and  secondly,  that  the  Master  ought  to  have  found  that  the 
dividends  on  the  10,000  during  the  life  of  Thomas  Henry  Mackay 
formed  part  of  the  testator's  estate. 

R,  Palmer  and  Ooodeve^  for  the  residuary  legatees,  in  support 
of  the  exceptions. — Theve  has  been  no  valid  donation  inter  vivos 
of  the  dividends  in  question.  The  law  is,  that  a  voluntary  but 
incomplete  gift  cannot  be  perfected  or  enforced  in  a  Court  of  Equity. 
We  adijiit  that  if  the  testator  had  directed  the  trustees  of  the  fund 
to  hold  the  dividends  for  the  future  for  his  8on,.and  the  trustees  had 
accepted  the  direction,  that  would  have  been  sufficient ;  but  here 
there  is  nothing  of  the  sort  It  is  not  necessary  that  a  declaration  of 
trust  of  personalty  should  be  in  writing,  or  that  it  is  absolutely  ne- 
cessary that  the  word  <<  trust "  should  be  used ;  but  the  law  requires 
not  only  some  unequivocal  evidence  of  the  intention  to  give  up  the 
property,  but  of  the  perfect  completion  of  such  intention,  and  some 
word  equivalent  to  "  trust "  must  be  used.  Here  there  is  no  evidence 
of  an  intention  to  idake  an  irrevocable  gift  of  the  dividends,  no  de- 
claration of  trust,  and  no  abandonment!  of,  or  parting  with,  the  con- 
trol over  the  fund.  There  was  a  mere  direction  to  pay  the  dividends 
frohi  time  to  time,  which,  like  a  direction  to  a  banker  to  make  pe* 
riodical  payments,  was  always  revocable.  Again,  there  is  no  time 
stated  during  which  the  dividends  were  to  be  paid  to  the  trustees  : 
they  therefore  form  part  of  the  testator's  estate. 

They  cited  Ward  v.  Audland,  8  Beav.  201 ;  Searle  v.  Law,  15  Law 

J.  Rep.  (n,  s.)  Chanc.  187 ;  Oaskell  v.  Oaskell,  2  Younge  &  Jer.  502 ; 

Wheatley  v.  Purr,  1  Keen,  651 ;  Stapleton  v.  Stapleton,  14  Sim.  186 ; 

Hughes  V.   StubbSy  1  Hare,  476 ;  Smitk  v.  fVarde,  15  Sim.  56 ;  Ex 

parte  Pye,  2  Spence,  58 ;  Bayley\,  BcnUcott,  4  Russ.  345 ;  (Joning'kam 

v.  Plunkett,  2  Younge  &  ColL  C.  C.  245 ;  dolman  v.  Sarrel,  1  Ves. 

Jun.  50 ;  Ellison  v.  Ellison,  6  Ves.  662 ;  Anirobus  v.  Smith,  12  Ves. 

^9 ;  Ex  parte  Pye,  18  Ves.  140 ;  Edwards  v.  Jones,  1  Myl.  &  Cr.  226 ; 

IktFadden  v.  Jenkyns,  1  Hare,  468 ;  Meek  v.  KeUlewell,  1  Hare,  464, 
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&  1  PhU.  342 ;  Dillon  v.  Coppin,  4  Myl  &  Cr,  647 ;  Tate  v.  Hilbert,  2 
Ves.  Jan.  Ill ;  Beatson  v.  Beatson^  12  Sim.  281. 

Roupell  and  Toller,  contA. 

Walpole  and  Selwyn  for  the  executors. 

Lloyd,  NevinsoTij  and  Freeling,  for  other  parties  were  not  heard. 

The  Master  o^  the  Rolls.  In  order  to  reverse  the  decision  of  the 
Master,  I  must  be  satisfied  that  he  has  arrived  at  a  wrong  conclusion. 
It  is  not  sufficient  to  say  that  the  matter  is  doubtful 

In  questions  of  this  nature  the  difficulty  generally  depends  rather 
on  the  facts  than  on  the  law,  although  I  am  far  from  saying  that  the 
law  has  been  accurately  or  clearly  defined.  However,  so  far  as  is  ne- 
cessary for  the  decision  of  this  case,  the  principles  laid  down  are  suffi- 
ciently certain ;  I  shall  first  state  them,  and  then  consider  whether 
the  facts  come  within  them. 

There  are  two  classes  of  cases  upon  voluntary  gifts  which  are  dis- 
tinct and  obvious :  the  one,  where  the  donor  is  the  legal  owner  of  the 
property  which  is  the  subject  of  the  voluntary  settlement ;  and  the 
other,  where  he  is  merely  the  equitable  owner.  In  all  cases  where 
the  legal  owner  intends  voluntarily  to  part  with  the  property  in  favor 
of  other  persons,  the  court  requires  every  thing  to  be  done  which  is 
requisite  to  make  the  legal  transfer  complete ;  for  if  any  thing  remains 
to  be  done,  this  court  will  not  be  made  an  instrument  for  perfecting 
it.  That  principle,  however,  does  not  apply  to  the  present  case,  and 
therefore  it  is  not  necessary  to  dwell  upon  it. 

The  second  class  is  where  a  mere  equitable  owner,  the  legal  right 
being  vested  in  another  person,  is  desirous  that  bis  Ixustee  shall  be- 
come a  trustee  for  the  object  of  his  bounty.  That  is  the  present 
case;  and  the  principle  as  settled  by  the  reported  cases  is,  that  to 
give  effect  to  such  a  gift,  the  court  requires  clear  and  distinct  evi- 
dence of  a  declaration  of  trust  in  favor  of  the  donee ;  and  for  that 
purpose,  it  looks  at  the  acts  and  writings  of  the  donor,  to  see  if  from 
them  clear  evidence  of  a  declaration  of  trust  can  be  gathered.  It  is 
said,  that  the  acts  must  be  unequivocal  That  is  in  some  sense  true, 
but  it  means  no  more  than  this :  that  the  evidence  must  be  suffi- 
cient to  satisfy  the  court  that  a  declaration  of  trust  has  been  made 
in  favor  of  the  party,  and,  when  that  is  proved,  the  court  will  act 
on  it.  •  • 

In  this  case,  therefore,  I  have  merely  to  consider  whether  the  facts 
found  by  the  Master  amount  to  and  create  a  declaration  of  trust  in 
favor  of  Thomas  H.  Mackay.  The  court,  in  all  cases  of  this  de- 
scription, attends  particularly  to  any  acts  simultaneous  with  the 
transfer  of  the  fund,  or  the  declaration  of  trust,  and  to  any  subse- 
quent acts  which  are  ^ in  accordance  with  such  declaration.  It  is 
therefore  material  to  consider  whether  the  acts  of  the  settler  are  i^ 
conformity  with  the  alleged  declaration  of  trust.  ^ 

The  exceptions  affirm,  in  substance,  that  there  is  no  evidence  of  in- 
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tention  to  create  this  tnist  in  favor  of  the  donee ;  and,  secondly,  that 
the  Master  has  come  to  a  wrong  conclasion.  The  facts  found  by  the 
Master  are  not  excepted  to,  and  therefore  I  am  bound  to  take  them 
as  true,  for  they  cannot  be  disputed.  The  only  question  then  is,  whe- 
ther the  facts  found  by  the  Master's  report  afford  sufficient  evidence 
of  the  creation  of  the  trust. 

The  Master  has  found  the  two  letters,  and  that  Thomas  H.  Mackay 
'<  called  at  the  banking-house,"  &c.,  &c. 

It  is  observed,  that  Thomas  H.  Mackay  cannot  properly  give  evi- 
dence for  himself ;  but  there  is  evidence  that  ^e  made  certain  com- 
munications to  the  bankers  which  do  not  rest  on  his  testimony,  and 
that  the  bankers  or  trustees  acted  on  them  as  being  communications 
to  them  firom  the  testator ;  and  that,  in  consequence,  the  testator  did 
not  receive  the  ne^xt  dividends,  which  were  paid  to  the  son  in  accord- 
ance with  the  communication. 

The  Master  also  finds  'Hhat  Richard  Twining,  immediately  or 
shortly  after  receiving  the  communication  from  Thomas  H.  Mackay,'' 
&c.,  &c.  Here  is  an  express  statement  that  the  dividends  were  to  be 
received  for  the  future,  and  that  he  was  thenceforth  to  be  entitled  to 
them.  This  communication  was  made  to  the  trustees  of  the  settle* 
ment  by  the  equitable  owner  of  the  dividends,  and  he  thereby  direct- 
ed them  to  pay  these  dividends  to  his  son.  The  trustees  who  had 
never  done  so  before,  received  the  dividends,  and  with  the  knowledge 
of  the  testator  paid  them  to  the  son  as  the  donee.  These  facts  alone 
show  the  intention  of  the  equitable  owner  to  make  a  new  trust  in  fa- 
vor of  Thomas  H.  Mackay ;  and  that,  for  that  purpose,  he  desired 
the  trustee  to  receive  the  dividends  and  pay  them  over  to  the  donee. 

For  the  purpose  of  ascertaining  whether  that  be  the  correct  view 
or  not,  and  what  was  the  real  intention  of  the  donor,  reference  is 
made  to  two  letters  written  by  him  to  the  brokers,  and  they  appear  to 
be  distinct  They  express  a  clear  intention  that  the  trustees  were  for 
the  future  to  receive  the  dividends  and  to  pay  them  to  the  son,  and 
there  is  nothing  to  specify  at  what  period  it  was  to  stop.  I  am  of 
opinion  that  the  testator  divested  himself  of  the  entire  interest  in  the 
fund ;  and  if  he  expressly  directed  the  trustees  to  receive  the  divi- 
dends, and  pay  them  over  to  the  son,  he  could  not  afterwards  revoke 
that  direction.  I  do  not  see  any  uncertainty  as  to  the  nature  or  ex- 
tent of  the  larust,  if  it  can  be  shown  that  the  trust  extended  to 
10,000/.,  and  to  the  dividends  to  accrae  due  during  the  time  the 
father  was  entitled.  He  had  been  accustomed  simply  to  pay  him 
1,0002.  a  year ;  but  being  desirous  to  make  this  transfer  h^e  intended 
to  divest  himself  of  the  right  to  it,  and  create  a  trust  in  favor  of  the 
son,  by  directing  the  trustees  to  receive  and  pay  over  the  dividends 
to  him.  This  is  clearly  and' plainly  shown  by  the  letter  to  the 
brokers. 

The  cases  cited  have  no  material  bearing  on  this  subject,  The 
only  one  which  comes  near  this  case  is  Smith  v.  Warde^  15  Sim.  56, 
in  which  there  were  words  sufficient  to  create  a  trust,  but  it  was  only 
executory.  The  testator  gaVe  durections  to  have  a  fund  purchased  and 
invested  in  trust  for  his  son,  but  it  could  not  be  done.    If,  Sir  Lionel 
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Smith  bad  paid  a  single  dividend  to  his  son,  I  might  then  have 
thought  that  the  trast  would  have  been  irrevocable ;  but  he  had  done 
no  act  consistent  with  a  declaration  of  trust  in  favor  of  another ;  on 
the  contrary,  they  were  all  opposed  to  such  a  supposition.  Here,  on 
the  contrary,  every  subsequent  act  of  the  testator  was  in  accordance 
with  a  trust  I  do  not  say  that  the  case  is  absolutely  clear,  but  I 
think  that  the  balance  of  the  evidence  is  in  favor  of  the  trust,  and 
that  the  Master  has  come  to  the  same  conclusion. 


Jennings  v.  Paterson.^ 

Novembers,  1851. 

Legatees  bound  by  Accounts^  Sfc.^  in  Administration  Suit  —  Executors 

—  Charge  on  Real  Estate, 

Leeatoes  and  annuitants  are  bonnd  by  the  proceedings  in  a  snit  for  administration,  between 
£e  executors  and  residoarj  legatees  and  devisees ;  althongh  there  maj  be  a  question  as  to 
the  debts  being  primarily  chained  on  the  real  estate,  and  which  may  incidentally  affect 
them. 

Therefore,  after  decree  in  such  a  suit,  legatees  cannot  sustain  an  administration  suit  agamst 
the  executors. 

Thl  testator  directed  his  debts  to  be  paid  by  his  executors,  and  then 
devised  to  them  his  real  and  leasehold  estates  in  trust  for  sale  ;  and 
be  directed  his  debts  to  be  paid  out  of  the  produce  ;  and  after  pay- 
ment thereof,  to  invest  the  produce  in  trust  for  H.  E.  C.  S.  and  three 
other  persons,  for  life,  with  remainder  to  their  children.  He  gave  his 
residuary  personal  estate  after,  and  subject  to  the  payment  of  his 
debts,  to  H.  E.  C.  S. 

By  his  will  he  also  gave  some  legacies  and  annuities,  and  amongst 
them  an  annuity  to  the  plaintiff  Jennings. 

The  executors  instituted  a  suit  of  Paterson  v.  Scatty  for  the  admi- 
nistration of  the  estate,  against  the  parties  entitled  to  the  produce  of 
the  real  estate,  and  against  the  residuary  legatee  ;  and  the  usual  de- 
cree had  been  made  thereon.  Upon  further  directions,  the  executors, 
who  had  paid  legacies  and  annuities  out  of  the  produce  of  the  real 
estate,  insisted,  that  the  debts  were  primarily  charged  on  the  real 
estate  in  exoneration  of  the  personal,  but  the  Vice- Chancellor  of  Eng- 
land, on  the  19th  of  March,  1850,  decided  otherwise.  The  personal 
estate  was  insufficient  to  pay  the  debts ;  and  the  result  was,  that  the 
plaintiff  was  whollv  deprived  of  his  annuity. 

Jennings  now  filed  a  claim  against  the  executors,  and  the  parties 
entitled  to  the  residuary  real  and  personal  estate,  claiming  payment 
of  the  annuity,  and  to  have  a  sufficient  part  of  the  real  or  personal 
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estate  set  apart  to  answer  it ;  or,  in  default,  to  have  the  personal 
estate  administered. 

MoxoHj  in  support  of  the  claim.  The  debts  are,  by  the  will,  pri- 
marily charged  on  the  real  estate.  Jennings  ought  to  have  been  made 
a  party  to  rtie  former  suit,  to  enable  him  to  insist  on  that  point;  for, 
when  an  annuity  is  charged  on  the  real  estate,  all  the  annuitants  are 
necessary  parties  to  a  suit  for  its  administration.  Miller  v.Huddlestonej 
13  Sim.  467.  Even  pecuniary  legatees  are  proper  parties  to  an  ad- 
ministration suit,  where  there  is  a  direct  question  between  them  and 
the  residuary  legatees.  The  Marquis  of  Hertford  v.  Tfie  Count  De 
Zichiy  9  Beav.  11.  Jennings  is  not,  therefore,  bound  by  the  proceed- 
ings in  the  former  suit ;  and  if  he  were,  still,  when  a  distribution  has 
been  made  to  a  wrong  party,  in  the  absence  of  the  persons  rightfully 
entitled,  they  may,  by  another  suit,  contest  the  former  decision,  as 
was  done  in  David  v.  Frowd,  1  Myl.  &  K.  200.  The  executors  have, 
for  a  long  period,  paid  the  plaintiff  his  annuity,  and  are,  therefore, 
bound  to  continue  to  do  so. 

Beavan^  for  the  executors. 

jR.  Palmer  and  Cbte,  for  the  residuary  legatees,  were  not  heard. 

The  Master  of  the  Rolls.  I  am  of  opinion  that  I  cannot  interfere 
on  this  claim.  The  state  of  the  case  is  this :  the  executors  filed  a 
bill  against  the  residuary  legatees,  for  the  purpose  of  having  the  assets 
of  the  testator  administered  and  distributed  in  the  cause. 

It  appears  that  the  testator,  by  his  will,  gave  a  certain  number  of 
legacies  and  annuities,  and  left  considerable  debts.  He  did  not 
charge  the  legacies  and  annuities  on  his  real  estate,  and  they  were 
therefore  payable  out  of  his  personal  estate.  It  was  not  necessary  to 
make  the  annuitants  and  legatees  parties  to  the  former  suit ;  for  it  is 
a  settled  rule  of  the  court,  that  where  legatees  have  no  charge  on  the 
real  estate,  they  are  not  necessary  parties  to  a  suit  for  the  administra- 
tion of  the  testator's  real  and  personal  estate,  although  they  may  col- 
laterally or  incidentally  be  interested  in  the  real  estate. 

The  case  of  Miller  v.  HuddlesUmey  which  was  cited,  does  not  affect 
this  doctrine,  for  there  the  annuities  were  charged  on  the  real  estate. 
Here  the  question  raised  is,  whether  the  debts  and  funeral  expenses 
are  charged  on  the  real  estate,  in  exoneration  of  the  personal  estate ; 
if  they  were  not,  the  law  makes  the  personal  estate  the  primary  fund 
for  their  payment,  and  the  real  estate  is  not  liable  until  the  personal 
estate  has  been  exhausted.  It  appears  that  the  personal  estate  was 
insufficient  to  pay  the  debts  in  full ;  and,  as  they  must  be  discharged 
in  full  before  the  legacies  or  annuities  can  be  paid,  the  effect  would 
be  to  take  away  from  the  legatees  the  benefit  which  the  testator 
intended  to  give  them.  I  have  no  doubt  that  the  legatees  are  bound 
by  the  decree  in  an  administration  suit  between  the  executors  and  . 
residuary  legatees,  and  by  the  accounts  taken  under  it,  which  deter- 
mine the  amount  of  the  personal  estate ;  and,  therefore,  I  have  no 
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doubt  in  this  case  that  the  legatees  are  bound  by  the  former  pro- 
ceedings. 

The  executors  might  have  been  mistaken  as  to  the  rights  of  the 
annuitants ;  and  if  they  have  paid  annuities,  which  it  afterwards  turned 
out  they  ought  not  to  have  paid,  the  annuitants  have  no  reason  to 
complain  of  it.  It  is  the  residuary  legatees  who  have  been  injured 
by  reason  of  their  fund  having  been  diminished,  and  too  large  an 
amount  having  been  paid  out  of  the  real  estate. 

If  the  point  of  exoneration  were  open,  I  should  feel  disinclined  to 
reverse  the  decision  of  the  Vice-Chancellor  of  England ;  but  I  am  of 
opinion  that  it  is  not  open,  and  I  can  therefore  do  nothing  on  this 
claim  but  dismiss  it^ 


Harris  v.  Farwell.* 

July  23,  I85I. 

Partnership —  Release  of  Retiring  Partner  —  Joint  Liability, 

A  contract  to  discharge  a  retiring  partner  from  a  debt  due  from  the  firm  maj  be  proved 
either  by  a&  express  agreement,  or  bj  facts  and  conduct  from  which  it  maj  be  fairly 
inferred. 

Taking  a  new  security  is  not  of  itself  sufficient  to  discharge  the  retiring  partner,  but  there 
must  alBo  be  an  agreement,  either  express  or  to  be  fairly  inferred,  to  discharge  the  old 
firm. 

A  bank,  consisting  of  three  members,  were  indebted  to  A.  B.  In  1837,  one  of  the  members 
died,  and  a  new  partner  was  admitted.  A.  B.  received  interest  from  the  new  firm  until 
1841,  when  they  became  bankrupt  A.  B.  went  in  and  proved  against  the  new  firm, 
swearing  that  they  were  indebted  to  him  for  money  received  to  his  use :  — 

Bdd,  that  the  separate  estate  of  the  deceased  partner  had  not  been  discharged. 

The  testator,  Christopher  Farwell,  died  in  June,  1837.  At  the 
time  of  his  death,  he  was  a  partner  in  "  The  Totnes  Bank,"  the  firm 
then  consisting  of  the  testator,  and  Wise  &  Bentall.  He  was  also  a 
partner  in  "  The  Newton  Bank,"  the  firm  consisting  of  the  testator, 
and  of  Wise,  Bentall  &  Baker. 

Cole,  a  customer  of  the  Totnes  bank,  had,  in  the  lifetime  of  the 
testator,  deposited  various  sums  in  that  bank  on  deposit  notes  carry- 
ing interest.  On  the  death  of  the  testator,  his  son,  Robert  Farweil, 
became  a  partner  in  the  Totness  Bank  alone,  and  the  other  bank  was 
continued  by  the  surviving  partners  alone.  After  the  death  of  the 
testator  in  lo37,  Cole  continued  to  receive  interest  on  the  notes  from 
the  Totnes  Bank  down  to  1841,  when  fiats  of  bankruptcy  issued 
against  both  the  Totnes  and  the  Newton  Banks.  By  an  order  of  the 
Court  of  Review,  the  estates  of  the  two  firms  were,  in  1842,  conso- 


*  The  plaintiff  afterwards  obtained  leave  to  appeal  in  Paterson  v.  Scott,  and  by  the 
application  of  the  doctrine  of  marshalling  he  obtained  payment  of  his  annuities.  See 
toe  report  of  the  case  before  the  Lords  Justices,  9  Eng.  Kep.  261. 

^  15  Beavan,  31. 
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lidated  so  as  to  form  one  fund,  to  be  distributed  ratably  amongst  all 
the  joint  creditors  of  the  two  firms ;  and  on  the  17th  of  August,  1841, 
and  before  the  consolidation,  Cole  went  in  under  the  bankruptcy,  and 
proved  his  debt  of  1,600/.  against  the  Totnes  Bank. 

Upon  the  occasion  of  proving  his  debt,  Cole  made  an  affidavit, 
stating,  that  Wise,  Bentall,  and  Robert  Farwell,  were  indebted  to 
him  in  the  sum  of  1,600/.  "for  money  had  and  received  by**  them 
"  to  and  for  the  use  of  "  him  the  deponent  He  afterwards  received 
dividends  on  his  debt  to  the  extent,  in  the  whole,  of  65.  lOd.  in  the 
pound. 

The  present  suit  was  instituted  by  Harris,  on  behalf  of  himself  and 
all  other  the  creditors  of  the  testator,  Christopher  Farwell,  to  obtain 
payment  out  of  his  separate  state.  Upon  a  reference  to  the  Master, 
he  had  allowed  Cole's  debt  as  a  simple  contract  debt  of  the  testator, 
Christopher  Farwell. 

To  this  finding  the  plaintiff  togk  exceptions  which  now  came  on 
for  argument. 

Willcock,  for  the  plaintiff,  in  support  of  the  exceptions,  argued,  that 
the  separate  estate  of  Christopher  Farwell  was  discharged  from  the 
plaintiff's  debt,  first  by  his  adopting  the  new  firm  including  Robert 
Farwell  as  his  debtors,  and  by  his  receipt  of  dividends  out  of  the  conso- 
lidated estate,  whereby  the  usual  order  of  distribution  of  the  assets 
had  been  varied,  without  the  concurrence  of  the  representatives  of 
Christopher  Farwell.  He  relied  on  the  terms  of  the  affidavit  made 
by  Cole,  on  the  occasion  of  the  proof  against  the  joint  estate. 

WcUpoley  Whitbready  and  Greene^  for  the  executors  of  the  testator. 

JR.  Palmer  and  Bird^  for  Cole:  — 

David  V.  Ellicej  5  Barn.  &  Cr.  196 ;  Parkin  v.  CarrutherSj  3  Esp.  248 ; 
Kirwan  v.  Kirwan^  2  Crom.  &  M.  617 ;.  Mills  v.  Boyd^  6  Jur.  943,  V. 
C.  W. ;  Thompson  v.  Percival,  5  B.  &  Ad.  925 ;  Daniel  v,  Oross^  3 
Ves.  277 ;  Hart  v.  Alexander ,  2  Mee.  &  W.  484 ;  Heath  v.  Percivalj 
1  P.  W.  682 ;  Winter  v.  Innes,  4  Myl.  &  Cr.  101 ;  Blew  v.  Wpatt,  5 
Carr.  &  Payne,  397 ;  SleecVs  case^  Devaynes  v.  Noble j  1  Merivale, 
539 ;  Pemberton  v.  Oakes^  4  Russ.  154 ;  Lodge  v.  DicaSj  3  Barn.  & 
Aid.  611 ;  Bedford  v.  Deakin^  2  Barn.  &.  Aid.  210. 

The  Master  of  the  Rolls. —  The  law  in  these  cases  is  clear  and 
distinct,  and  appears  to  have  been  settled  by  a  series  of  cases ;  as 
Thompson  v.  Percivalj  5  B.  &  Ad.  925 ;  Hart  v.  Alexander ^  2  Mee.  & 
W.  484 ;  and  Kirwan  v.  Kirwan^  2  Crom.  &  M.  617. 

The  law  is  this : — When  a  creditor  of  a  firm  contracts  or  agrees 
with  a  new  firm  to  take  their  security  in  discharge  of  that  of  the  old, 
the  retiring  partner  is  discharged  from  any  liability  to  pay  the  debt ; 
but  whether  such  a  contract  or  agreement  has  or  not  taken  place  is 
a  question  of  fact  to  be  submitted  to  a  jury. 

In  Bedford  v.  Deakinj  2  Barn.  &  Aid.  210,  it  was  proposed  to  the 
holder  of  a  bill  of  a  firm  to  take  the  security  of  the  continuing  part- 
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ner  and  another  person  in  discharge  of  the  old  firm ;  and  thereupon 
he  took  bills  of  those  persons,  but  he  "  strictly  reserved  the  security 
of  the  three  partners."  He  expressly  stated,  that  he  would  not  dis- 
charge the  old  partners;  and  the  result  was,  that  the  old  partners 
were  held  to  be  still  liable.  This  shows  that,  to  discharge  the  retir- 
ing partner,  it  is  not  sufiicient  to  take  a  new  security,  but  you  must 
agree  to  discharge  the  old  firm.  In  Lodge  v.  Dicas,  3  Barn.  &  Aid. 
611,  there  was  some  agreement  with  a  view  of  discharging  the  retiring 
partner ;  but  the  court  considered  that  there  was  no  consideration  for 
the  agreement,  —  that  it  was  of  no  value,  and  therefore  not  to  be 
regarded. 

It  has  been  pointed  out  in  most  of  the  cases,  that  when  a  new 
partner  gives  his  security  for  a  debt  due  from  the  old  firm,  this  forms 
a  sufficient  legal  consideration  for  discharging  the  retiring  partner ; 
and  if,  in  this  case,  an  agreement  were  proved  to  take  the  security 
of  the  new  firm  in  the  place  of  the  old,  that  would  be  sufficient  for 
discharging  the  estate  of  Christopher  Farwell. 

It  is  true  that  Lodge  v.  Dicas  has  not  been  approved  of  in  some 
subsequent  cases,  but  I  think  it  will  be  found  that  the  objection  to 
Lodge  y,  Dicas  was  this  :  the  probability  that  a  jury  might  come  to 
a  different  conclusion  upon  the  facts. 

T  think  Lord  Cottenham  clearly  states  the  law  in  Winter  v.  InneSj 
4  Myl.  &  Cr.  108,  109,  and  I  think  that  all  these  cases  will  be  found 
to  resolve  themselves  into  this :  not  only  whether  it  is  the  fact  that 
the  creditor  has  accepted  the  separate  security  of  the  continuing 
partners,  but  whether  he  has  also  done  so  in  discharge  of  the  joint 
debt. 

I  have  therefore  to  consider,  in  this  case,  whether  the  facts  amount 
to  such  a  discharge.  It  is  admitted  that  there  was  no  agreement 
at  the  time ;  but  an  agreement  may  be  either  express  or  to  be  im- 
plied, as  in  Hart  v.  Alexander^  2  Mee.  &  W.  484,  where  a  partner  had 
long  ceased  to  be  a  partner,  and  had,  upon  becoming  an  East  Indian 
director,  repeatedly  advertised  his  retirement  in  the  public  papers ; 
and  from  this,  and  the  conduct  of  the  debtor,  the  jury  inferred  that 
the  creditor  knew  that  he  had  retired  from  the  firm,  and  had  agreed 
to  discharge  him  and  take  the  new  firm  as  his  debtors.  An  agree- 
ment to  discharge  a  retiring  partner  may  therefore  be  proved  in  two 
ways,  either  by  express  agreement,  or  by  facts  and  conduct  of  the 
parties  from  which  such  an  agreement  is  to  be  fairly  inferred.  In 
this  case,  it  is  not  pretended  that  there  was  any  express  agreement ; 
and  therefore  the  question  is,  if  it  can  be  fairly  inferred  from  the 
subsequent  dealing  between  the  parties.  The  only  circumstances  are 
these :  —  Interest  was  paid  by  the  bank  on  the  debt ;  and  it  has  been 
admitted  by  Willcock,  that  that  would  not  be  conclusive,  because  it 
might  have  been  paid  by  them  in  the  character  of  agents.  The  next 
proceeding  is  this,  and  is  open  to  more  observation : —  On  the  bank- 
ruptcy of  the  Totnes  Bank,  Cole  makes  an  affidavit  to  prove  against 
the  joint  estate  the  amount  of  his  debt  due  flrom  the  old  firm,  and  in 
his  affidavit  he  states,  that  they  had  received  the  money  to  and  for 
his  use ;  that  is,  I  am  to  infer,  that  they  had  received  the  assets  of 
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the  old' firm  to  pay  the  debt.  It  is  said  that  thia  is  conclusive  against 
him ;  but  am  I  from  this  to  infer  an  agreement  on  the  part  of  Cole 
to  discharge  the  estate  of  the  original  partner?  Assume  that  his 
executors  had  allowed  the  new  firm  to  retain  the  assets,  on  an  agree- 
ment that  they  would  apply  the  money  in  discharge  of  the  debts  of 
the  testator,  a  creditor  might  probably  be  entitled  to  prove  his  debt 
against  the  new  firm,  and  at  the  same  time  retain  his  rights  against 
the  old,  because  the  assets  were  made  specifically  applicable  by  agree- 
ment I  think  I  cannot  hold,  upon  that  affidavit  of  debt,  even  if  it 
necessarily  followed  that  they  had  assets  of  the  old  firm  and  that 
Cole  insisted  on  bis  right  to  be  paid  out  of  these  assets,  that  this  con- 
stitutes an  agreement  to  discharge  the  estate  of  the  testator.  I  think 
it  does  not,  and  I  must  therefore  overrule  the  exceptions. 


^^-*' 


Mawhood  v.  Milbanke.^ 

April  24, 185rl. 

Solicitor  and  (Ment — ReUef  against  Solicitor  on  motion — Payment  out 

of  Court. 

A  Hurried  woman,  to  whom  a  sum  of  money  was  payable  for  her  separate  nse,  recetyed  a 
check  from  the  Acoonntant-General,  and  handed  it  over  to  her  solicitor  who  accompanied 
her.    The  solicitor  was  on  motion  ordered  to  pay  the  balance  to  his  client,  and 

Seld^  that  the  omu  being  on  the  soUcitor  to  show  cause  for  not  paying  it  over,  he  conid  not 
set  bp  a  Tolnntazy  agreement  to  pay  her  husband's  debt  oat  of  it. 

Letitia  Mawhood,  the  wife  of  Henry  Mawhood,  was  entitled  to  a 
legacy  payable  on  the  death  of  Jane  Parsons.  In  1835  Henry  Maw- 
hood became  bankrupt,  and  in  1845  Jane  Pcursons  died,  and  the  legacy 
then  became  payable,  and  was  brought  into  court  It  was  arranged 
between  the  assignees  and  Letitia  Mawhood,  that  one  moiety  should 
be  paid  to  the  assignees,  and  the  other  to  her  for  her  separate  use ; 
and,  by  an  order  made  in  this  cause  in  August,  1848,  the  Accountant- 
General  was  directed  to  pay  the  sum  of  2872.  2s,  2d,  for  her  separate 
use,  and  the  other  moiety  of  the  fund  to  the  assignees  of  the  hus- 
band. The  gentleman  who  acted  as  solicitor  for  her  and  her  husband 
accompanied  her  to  the  Accountant-General's  office,  when  a  check 
for  the  287t  2s,  2d,  was  received  by  Letitia  Mawhood,  and  by  her 
handed  over  and  retained  by  the  solicitor.  She  afterwards  received 
105/.  from  the  firm  acting  as  her  solicitors,  and  gave  a  receipt  as  for 
the  balance. 

It  was  now  moved,  on  behalf  of  Letitia  Mawhood,  that  the  firm 
of  solicitors  might  pay  over  the  balance  to  her. 


•  • 
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The  solicitors,  in. their  defence,  stated,  that  in  1844  Henry  Maw- 
hood and  wife  had  assigned  the  legacy  to  George  Mawhood  (the 
brother  of  Henry  Mawhood,  and  a  client  of  the  solicitors)  to  secure 
125/.,  and  that  other  sums,  amounting  to  64/.,  were  afterwards  ad- 
vanced by  the  solicitors  to  Henry  Mawhood  and  wife,  by  the  direc- 
tion of  Gfeorge  Mawhood.  They  stated,  that  previously  to  receiving 
the  money,  it  had  been  a,greed  betwen  Mr.  and  Mrs.  Henry  Mawhood 
and  George  Mawhood,  that  upon  Mrs.  Mawhood  and  her  family 
emigrating  to  Australia,  the  balance  should  be  paid  to  her  ;  but  that 
if  they  did  not,  the  amount  of  the  security  should  be  paid  to  George 
Mawhood. 

That  George  Mawhood,  not  having  attended,  as  had  been  agreed, 
at  the  Accountant-General's  office,  the  solicitors  received  the  amount, 
and  placed  it  to  the  credit  of  George  Mawhood's  account.  That  the 
emigration  scheme  was  abandoned,  and  George  Mawhood  then  con- 
sidered and  treated  the  said  balance  as  his  own,  and  that  they,  the 
solicitors,  afterwards  made  divers  payments,  on  account  and  by  the 
direction  of  George  Mawhood,  out  of  and  exceeding  the  balance « 
standing  to  his  credit  in  such  account 

That  Greorge  Mawhood  died,  in  December,  1849,  insolvent 

Raupell^  in  support  of  the  motion. 
Lloyd  and  Speedy  contra. 

The  Master  of  the  Rolls.  This  money  having  been  received  by 
the  respondents  in  their  character  of  solicitors  of  this  lady,  it  would 
be  of  course  to  order  them  to  pay  over  the  balance  to  her,  if  there 
were  nothing  else  in  the  case,  and  the  burthen  of  proof  is  on  them 
to  show  some  just  cause  for  not  paying  it  over.  The  excuse  they 
give  for  not  doing  so  is  set  forth  in  their  affidavit ;  and  I  ihink  that  in 
this  case  it  is  not  necessary  for  her  to  impeach  the  arrangement  al- 
leged in  that  affidavit ;  because,  in  the  absence  of  proof  to  the  con- 
trary, she  is  entitled  to  have  the  balance  paid,  the  burthen  of  proof 
being  on  the  respondents  to  show  why  they  are  not  to  pay  it  The 
husband  was  bankrupt  in  1835 ;  and  in  1844,  while  the  legacy  was 
reversionary,  it  was  assigned  by  Henry  Mawhood  and  wife,  by  way 
of  charge  to  George  Mawhood.  It  is  admitted,  that  this  assignment 
was  absolutely  void  as  against  the  married  woman,  and  if  it  were  of 
any  avail,  it  ought  to  have  been  mentioned  to  the  court  when  the 
order  was  obtained  for  payment  to  her  separate  use. 

In  order  to  excuse  the  non-payment  to  this  lady  of  the  money  di- 
rected to  be  paid  for  her  separate  use,  one  of  the  firm  of  solicitors 
states,  that  before  he  accompanied  Letitia  Mawhood  to  the  Ac- 
countant-Generars  office  to  receive  the  check  for  the  287/.  2s.  2d^ 
"  it  was  arranged  and  agreed  by  and  between  Letitia  Mawhood  and 
her  husband  and  George  Mawhood,  that  such  check  should  be  im- 
mediately handed  over,  or  the  proceeds  thereof  paid  to  George  Maw- 
hood, who  was  to  pay  thereout  the  legacy  duty  payable  thereon,  and 
the  costs  of  the  petition  and  order ;  and  that  upon  Letitia  Mawhood 
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and  her  husband  and  family  emigrating  to  Australia,  as  they  had  ex- 
pressed their  intention  to  do,  the  balance  of  the  sum  of  287/.  2s.  2d. 
which  would  remain  after  paying  the  legacy  duty  and  costs,  should 
be  paid  to  her  by  George  Mawhood,  free  from  all  deductions,  to  en- 
able them  to  proceed  on  their  voyage ;  but  if,  for  any  reason,  they 
should  not  emi^te  to  Australia,  then  that  George  Mawhood  should 
also  deduct  and  retain,  out  of  such  balance,  for  his  own  use,  the  full 
amount  of  the  principal  and  interest  moneys  due  to  him  upon  or  by 
virtue  of  the  before-mentioned  mortgaged  securities;  and  that  the 
surplus  or  residue  of  the  sum  of  2S7L  2s.  2d.  then  remaining  should 
be  paid  by  him  to  Letitia  Mawhood  for  her  separate  use."  He  then 
states,  "  That  Letitia  Mawhood  appeared  perfectly  to  understand  and 
agreed  to  the  aforesaid  arrangement,  and  an  appointment  was  ac- 
cordingly made  for  Letitia  Mawhood  to  attend  at  the  Accountant- 
General's  office,  to  receive  the  check  for  the  sum  of  287/.  2s.  2rf., 
and  that  George  Mawhood  agreed  to  accompany  Letitia  Mawhood 
to  the  said  office,  for  the  purpose  of  receiving  the  check  from  Letitia 
Mawhood,  in  order  to  apply  it  or  the  proceeds  according  to  the  ar- 
rangement" 

I  hold,  that  an  arrangement  of  that  sort  would  not  be  of  the 
slightest  avail.  It  is  an  agre^ent  with  a  married  woman  who  was 
entitled  to  receive  a  sum  of  money  for  her  separate  use,  without  any 
professional  advice  except  her  personal  solicitor,  and  without  any 
consideration  whatever,  to  pay  debts  due  from  her  husband,  in  respect 
of  which  she  was  under  no  species  of  liability ;  and  it  is  clear  to  me, 
that  the  arrangement  cannot  afford  a  sufficient  reason  why  her  solici- 
tor should  not  pay  over  a  sum  ordered  to  be  paid  to  her  separate  use, 
and  which  he,  accompanying%er  to  the  Accountant-General's  office, 
received  as  her  solictor  for  that  purpose.  His  duty,  when  he  received 
the  money,  was  to  pay  it  to  her,  and  not  to  carry  it  over  in  his  own 
books  to  the  account  of  George  Mawhood. 

Her  receipt  did  not  alter  the  original  transaction ;  and  it  appears  to 
me  that  she  is  entitled  to  the  order  which  she  asks. 

As  to  the  costs,  I  think  that,  as  the  application  became  necessary 
by  the  resistance  of  the  solicitors,  they  must  pay  the  costs  of  thi^ 
motion. 
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Blakenet  v.  Dufaur.^ 

May  1,  1851. 

Partnership  —  Exclusion —  Receiver  —  Interim  protection  of  partner^ 

ship  property* 

Exclusion  is  a  sufficient  ^und  for  appointing  a  receiTer  in  partnership  cases ;  but  partners 
may,  by  contract,  provide  for  an  exclusion  on  the  happening  of  certain  events. 

Upon  a  motion  for  a  receiver  of  a  partnership,  the  court  will  not  determine  the  questions 
arising  begnreen  the  partners,  the  only  object  then  being  to  protect  the  assets  until  the 
determination  of  the  rights. 

The  plaintiff  and  defendant  carried  on  partnership  under  a  deed  of 
partnership,  which  provided,  that  if  either  of  the  psitners  did  certain 
acts  forbidden  by  the  articles,  it  should  be  lawful  to  the  other,  by  no- 
tice in  writing,  "  to  expel  such  offender  from  the  said  copartnership, 
and  the  said  copartnership  should  cease  and  determine  from  the  time 
when  such  notice  should  have  been  given." 

This  bill  prayed  a  declaration  thakgthe  partnership  had  been  dis- 
solved on  the  4th  of  March,  1851,  that  the  accounts,  &c.  might  be 
taken,  and  for  a  receiver. 

The  plaintiff  now  moved  for  a  receiver,  on  the  ground  that  the  de- 
fendant had  excluded  the  plaintiff  from  the  partnership. 

The  defendant  imputed  to  the  plaintiff  various  acts  of  misconduct, 
and  alleged  that  a  considerable  sum  was  due  from  him ;  and  he  insisted, 
that  the  partnership  had  not  been  put  Sn  end  to,  as  was  alleged  by 
the  plaintiff,  by  mutual  consent,  but  that  the  defendant  had  deter- 
mined it,  under  the  clause  for  expulsion  contained  in  the  partnership 
articles. 

Roupell  and*  Elderton^  in  support  of, the  motion,  argued  that  it 
was  the  practice  to  grant  a  receiver  where  one  partner  excluded  the 
other. 

Walpole  and  Smythe,  contra,  relied  on  the  misconduct  of  the  plain- 
tiff, and  on  the  right  of  expulsion  provided  for  by  the  deed,  as  an  an- 
swer to  the  application. 

Harding'  v.  Glover^  18  Ves.  281,  and  CoUyer  on  partnership,  pagfe 
197,  2d  ed.,  were  cited. 

The  Master  of  the  Rolls.  In  cases  of  partners,  where  it  is  ad- 
mitted or  shown  that  one  is  excluded,  the  very  authorities  show,  and 
the  invariable  rule  of  the  court,  in  ordinary  cases,  is,  that  the  part- 
nership property  (unless  the  partners  can  agree)  must  be  taken  pos- 
session of  and  protected  by  the  court,  for  the  purpose  of  being  ulti- 


^  15  Beavan,  40. 
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mately  divided  amongst  them  in  such  shares  as  they  may  be  entitled 
to.  It  is  very  true  that  partners,  if  they  think  fit,  may,  by  contract 
between  themselves,  exclude  the  interference  of  the  court ;  and,  by 
express  contract,  provide,  that  on  any  particular,  event  occurring,  one 
party  shall  exclude  the  other,  and  that  may  prevent  the  interference 
of  this  court 

The  province  of  this  court  upon  a  motion  for  a  receiver  is  quite 
dear.  Its  duty  is  merely  to  protect  the  property,  and  not  to  decide 
the  ultimate  rights  between  the  parties.  I  have,  therefore,  in  this 
case,  only  to  consider  whether,  under  these  particular  partnership 
articles  and  under  the  circumstances  stated  upon  the  affidavits  and 
answer,  Mr.  Dufaur  was  entitled  to  exclude  the  plaintiff  from  all  par- 
ticipation in  the  partnership. 

Now,  I  have  said,  that  the  province  of  the  court  is  not,  upon  mo- 
tion,  ultimately  to  decide  the  rights  between  parties ;  and  a  grave 
and  serious  question  arises  upon  the  construction  of  these  partnership 
articles,  particularly  as  to  the  force  of  the  word  "  expelled."  An  im- 
portant question  will  also  arise  as  to  the  time  at  which  that  expul- 
sion was  to  take  effect,  whether  frpm  the  advertb&ment  in  the  Ga- 
zette, or  from  three  months  after  the  accounts  have  been  taken  be- 
tween the  parties.  I  have  not  now  before  me  the  materials  necessary 
to  enable  me  properly  to  form  an  opinion  on  the  construction  of  the 
deed ;  but,  in  addition  to  that,  there  would  be  a  serious  difficulty 
upon  the  conflict  in  the  affidavits.  I  cannot  now  'decide  the  case 
as  I  could  if  it  were  at  the  hearing,  and  I  had  all  the  evidence  before 
me. 

It  is,  therefore,  in  my  opinion,  the  duty  of  the  court  to  protect  the 
property  in  the  meantime,  for  the  benefit  of  those  persons  to  whom 
the  court,  at  the  hearing  of  the  cause,  when  it  will  have  before  it  all 
the  evidence  and  materials  necessary  for  a  determination,  shall  think 
it  properly  belongs.  It  is  said,  and  on  these  affidavits  I  think  it  ap- 
pears, that  a  large  balance  will  be  due  from  the  plaintiff  to  the  de- 
fendant ;  and  it  is  aUeged  by  the  defendant,  that  in  his  belief,  if  he 
got  in  all  the  outstanding  assets,  they  would  not  be  sufficient  to  pay 
all  that  is  due  to  him.  Sut  I  have  not  now  the  means  of  taking  the 
accounts ;  and  if  I  were  to  refuse  to  protect  the  property  in  the 
meantime  on  this  allegation,  it  might  happen,  that  when  the  cause 
came  to  be  heard,  it  would  appear  that  the  defendant  had  received 
assets  to  a  much  larger  amount  than  he  was  entitled  to ;  and  yet, 
by  reason  of  ha\(ing  refused  this  motion,  the  court  would  not  be  able 
to  give  to  the  plaintiff  that  portion  of  the  assets  to  which  he  was  en- 
titled. I  do  not  profess  to  say  which  of  these  two  parties  ought  to 
receive  the  assets ;  that  it  is  a  matter  which  must  be  determined  by 
the  Master ;  and  I  think  the  proper  order  to  make  is,  to  appoint  a  re- 
ceiver, giving  to  each  of  the  parties  liberty  to  propose  himself  to  act 
as  a  receiver  without  salary. 

It  is  probable,  that  if  the  Master  should  appoint  either  of  the 
partners,  he  will  select  the  one  who  is  at  present  in  possession  of  the 
assets  ;  but  he  would  then  be  in  possession  of  the  assets  in  a  totally 
different  character  from  that  in  which  he  is  at  present.    He  would 
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then  be  the  officer  of  the  court,  having  given  due  security  to  account' 
for  the  moneys  he  shall  receive.  Without  pronouncing  any  opinion 
on  the  merits  between  these  parties,  I  have  no  doubt  that  the  order  I 
ought  to  pronounce  is,  to  refer  it  to  the  Master  to  appoint  a  receiver 
of  the  partnership  assets,  and  to  give  liberty  to  each  party  to  propose 
himself  as  receiver  without  salary/ 


Bryant  v.  Blackwell;  Bose  v.  Blackwell.^ 

July  7  and  12, 1851. 

Costs —  Cost  of  Administration  Suit  otU  of  Fund --^  Mortgagor  and 

Mortgagee, 

Bill  by  the  owner  against  his  mortgagees  and  the  trustees  of  a  fiud,  to  compel  payifient : — 

ffddf  to  be  a  suit  for  administration  and  not  redemption,  and  the  costs  of  all  parties  were 
ordered  to  be  paid  out  of  the  fond  in  the  first  instance. 

By  the  marriage  settlement  of  the  plaintiff  Bryant,  a  sum  of 
3,000/.  was  settled  in  trust  for  the  plaintiff's  wife  for  life,  with  re- 
mainder to  the  plaintiff  for  life,  with  remainder  to  their  children,  and 
in  default  to  the  survivor  absolutely.  Bryant  mortgaged  the  fund, 
and  his  wife  having  afterwards  died  without  children,  he  became 
absolutely  entitled  to  the  fund.  The  trustees  alleged  that  the  wife  was 
insane  wnen  the  marriage  ceremony  was  performed,  and  insisted  that 
the  marriage  was  void^ 

Bryant  filed  his  bill  against  the  trustees  and  mortgagees,  to  com- 
pel the  transfer  of  the  fund  to  him  and  his  mortgagee. 

The  plaintiff  died,  and  the  suit  was  revived  by  his  representative ; 
and  other  incumbrances,  with  respect  to  whom  there  was  a  contest, 
were  made  defendants,  as  were  also  the  representatives  of  the  wife. 
By  the  decree,  the  Master  was  directed  to  .ascertain  the  trust  fund, 
and  the  incumbrances  thereon  and  their  priorities ;  and  this  having 
been  ascertained  by  the  Master,  the  cause  came  on  for  further  direc- 
tions. 

Boupell  and  De  Oex,  for  the  plaintiff,  proposed  ^at  the  costs  of 
the  plaintiff  and  other  parties  should  be  paid  out  of  the  fund  in  the 
first  instance. 

Lloyd  and  Hardy^  for  the  incumbrancers,  objected  to  the  plaintiff 


^  On  the  17ih  of  May,  1851,  the  Lord-Chancellor  varied  the  order  by  appointing  the 
defendant  receiver  'without  salary,  he  giving  the  usual  security. 
'15  Beayan,  44. 
'  The  statement  of  this  case  is  ex  rdatume. 
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having  any  costs,  until  after  payment  of  all  that  was  due  for  princi* 
pal,  interest,  and  costs.  They  contended  that  a  person  creating  an 
incumbrance  was  never  entitled  to  costs  to  the  prejudice  of  his  own 
incumbrancer,  and  thus  his  representative  stood  in  the  same  position. 

Walpole^  for  other  parties.  • 

The  Master  of  the  Bolls  said  he  would  look  at  the^leadings. 

July  12.  The  Master  of  the  Rolls.  I  have  looked  carefully  into 
the  pleadings,  and  I  am  of  opinion  that  this  is  not  a  suit  for  the 
redemption  of  a  mortgage,  but,  properly  spe&king,  is  one  for  the 
administration  of  the  trusts  of  the  settlement.  The  original  bill  was 
filed  by  a  cestui  que  trust  against  a  trustee,  asking  that  the  first  mort- 
gagee might  be  paid,  and  that  the  residue  of  the  fund  might  be  paid 
over  to  him,  which  the  trustees  had  declined  to  do.  The  plaintiif 
died,  and  the  suit  was  afterwards  revived  by  Rose,  his  representative ; 
and  certain  incumbrances  being  disputed,  the  persons  claiming  them 
were  made  parties. 

Without  going  into  a  further  detail  of  the  circumstances  of  the 
case,  I  am  of  opinion  that  this  is  properly  a  suit  for  the  administra- 
tion of  the  trusts,  and  cannot  be  Ireated  as  a  bill  for  the  redemption 
of  a  mortgage.  The  costs  are,  therefore,  to  be  disposed  of  on  that 
principle;  and  I  am  of  opinion  that  the  costs  of  all  parties  must,  in 
the  first  instance,  be  paid  out  of  the  fund,  and  that  the  residue  must 
be  applied  in  payment  of  the  incumbrancers,  according  to  their  re- 
spective priorities. 


Godson  v.  Turner.^ 

Jolr  15»  1851. 

Vendor  a/nd  Purchaser — Deduction  of  Title. 

The  defendant  sold  and  conveyed  to  the  plaintiff  some  undivided  shares  in  various  proper- 
ties. Disputes  afterwards  arose  as  to  what  shares  had  been  purchased.  Thej  agreed  to 
settle  all  these  disputes,  and  signed  a  written  agreement  that  the  plaintiff  should  j^ay  the 
defendant  9,500/.,  and  that  the  defendant  should  execute  such  deeds  as  the  plaintiff  shoald 
require  for  the  conveyance  of  the  estates.    Upon  a  bill  for  specific  performance :  — 

Heldy  that  the  defendant  was  not  bound  to  deduce  any  title  to  the  property. 

In  1844,  Godson  had  purchased,  from  Mr.  and  Mrs.  Turner,  ''  the 
entireties,  moieties,  and  other  undivided  shares "  in  isome  property, 
subject  to  the  incumbrances,  and  they  were  conveyed  by  deed  of  the 
6th  of  April,  1844.     Upon  the  death,  in  1847,  of  Sydney  Collins,  a 


1 15  Beavan,  46. 
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lunatic  sister  of  Mrs.  Turner,  disputes  arose  as  to  the  estates,  and  the 
shares  and  interest  of  and  in  estates  which  had  devolved  upon  Mrs. 
Turner,  by  the  death  of  her  sister,  subsequently  to  the  conveyance 
of  1844,  made  by  her  and  her  husband  to  the  plaintiff,  and  as  to  what 
estate  and  property,  or  what  share  or  interest  therein,  had  been 
thereby  coi^eyed  or  covenanted  to  be  surrendered,  or  intended  so  to 
be,  to  or  for  the  use  of  the  plaintiff,  and  as  to  the  copyholds  held  of 
the  Manor  of  Sardesley. 

At  a  meeting  in  1849,  between  the  parties,  an  agreement,  dated  the 
10th  of  March,  1&49,  was  signed  by  the  plaintiff,  Mr.  Godson,  and  the 
defendant,  Mr.  Turner.     It  was  to  this  effect :  — 

"  Whereas  various  misunderstandings  have  arisen  between  J.  B. 
Turner  and  S.  H.  Godson,  and  whereas  the  said  J.  B.  Turner  claims 
an  interest  in  certain  estates  in  the  several  parishes  of  Puddlestone, 
Kimbolton,  Pencombe,  Grendon  Warren,  Avenbury,  Bromyard,  Bir- 
denbury,  Morden,  and  Eardesley,  all  in  the  county  of  Hereford,  with 
the  timber  growing  thereon,  and  also  the  lease  for  his  life  in  Brock- 
manton  HaU,  lands  in  the  parish  of  Puddlestone,  and  also  to  a  cer- 
tain annuity  or  yearly  sum  of  200Z.,  payable  out  of  such  estates,  in 
the  county  of  Ilereford,  the  property  of  S.  H.  Godson.  In  order  to 
the  adjustment  and  final  settlement  of  all  and  every  the  matters  in 
dispute  and  misunderstanding  between  them,  J.  B.  Turner  and  S,  H. 
Godson,  it  is  hereby  mutually  agreed  between  the  said  parties,  that 
S.  H.  Godson  shall  pay  to  jf.  B.  Turner,  and  S.  H.  Godson  hereby 
a^ees  to  pay,  the  sum  of  9,500^  in  the  manner  foUowing —  [stating 
it].  And  that  J.  B.  Turner  shall  execute  such  deeds  and  releases  as 
S.  H.  Godson  shall,  at  S.  H.  Godson's  expense,  require,  for  the  con- 
veyances or  perfect  assurances  of  the  said  estates.  And  J.  B.  Turner 
shall  assign  the  lease  of  Brockmanton  Hall  and  the  annuity  of  200^ 
to  or  to  the  use  of  S.  H.  Godson,  from  the  2nd  day  of  February 
last." 

This  bill  was  filed  in  1850,  by  Mr.  Godson,  praying  for  the  specific 
performance  of  the  agreement  of  the  10th  of  March,  1849,  with 
specific,  declarations  as  to  other  matters. 

The  plaintiff  required  a  reference  to  the  Master,  to  inquire  whether 
the  defendant  could  show  a  good  title  to  the  property,  which  was  the 
subject  of  the  purchase,  and  at  what  time  shown. 

The  defendant,  on  the  other  hand,  contended,  first,  that  upon  the 
true  construction  of  the  agreement,  the  defendant  was  under  no  ob- 
ligation to  show  a  title  to  the  propertv,  for  the  defendant  was  selling 
such  title  as  he  had ;  and,  Secondly,  that  this  agreement  was  a  com- 
promise of  doubtful  rights,  and  not  strictly  a  contract  for  purchase. 
See  Wilmot  v.  Wilkinson^  6  B.  &  C.  606 ;  Freme  v.  Wright,  4  Mad. 
364 ;  Molloy  v.  Sterne,  1  Dru.  &  Walsh,  585 ;  Duke  v.  BameU,  2 
Coll.  337 ;  SmUh  v.  Capron,  7  Hare,  p.  191. 


Lhyd  and  Greene,  for  the  plaintiff. 
Boupell  and  Amphlett,  for  the  defendant 
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The  Master  of  the  Rolls  held,  that  he  coald  not  make  the  reference 
as  to  title,  the  terms  of  the  contract  of  1849  not  admitting  it 


In  re  Savery.* 

Angoflt  1,  !S,  1851. 

Solicitor  and  Client — Taaxiton — Interest, 

On  taxation^  a  solicitor  cannot  be  chaig^  with  interest  on  balances  in  band ;    bat,  a  Bolicitor 
having  debited  himself  with  interest  in  his  cash  account  rendered :  — 

Bddy  that  the  Master  ought  to  have  charged  him. 

The  petitioners,  the  executors  and  trustees  of  the  will  of  J\&. 
Treeby,  had  employed  Mr.  Savery  as  their  solicitor  in  transacting  the 
business  of  the  executorship  and  trusteeship. 

Savery  received  the  proceeds  of  the  estate,  and  made  payments 
thereout ;  and,  according  to  the  petitioners'  affidavit,  he  agreed  to  pay 
interest.  In  August,  1846,  he  delivered  his  bills  of  costs,  and  a  cash 
account,  No.  2 ;  and  an  order  was  made  in  November,  1846,  to  tax 
his  bills  of  costs.  In  the  cash  account,  No.  2,  he  had  charged  him- 
self with  a  number  of  items  for  interest  on  the  testator's  moneys,  some 
received  from  particular  persons,  and  others  on  balances,  amounting 
altogether  to  191Z. ;  but,  in  consequence  of  the  second  account  begin- 
ning  with  a  balance  from  another  account  which  could  not  be  used, 
the  cash  account,  No.  2,  could  not  be  adopted. 

The  taxing  Master  was  of  opinion  that  he  had  no  authority  under 
the  taxing  order,  to  charge  the  solictor  with  the  several  sums  for  inte- 
rest, and  he  disallowed  the  petitioners'  charge  for  interest. 

The  petitioners  presented  a  petition  for  liberty  to  except,  and  for  a 
reference  back,  to  charge  Savery  with  interest. 

R,  Palmer  and  Bates,  in  support  of  the  petition. 

Willcock,  contra. 

Jones  V.  Tames  J 1  Beav.  307 ;  Cooper  v.  Ewart,  2  Phillips,  362,  were 
cited. 

The  Master  of  the  Rolls.     It  is  clear  what  order  I  ought  to 

'  make  on  this  petition.     I  am  of  opinion  that,  under  the  statute,  the 

court  cannot,  nor  can  the  Master,  upon  an  order  to  tax,  take  notice 

of  any  special  agreement  for  the  allowance  of  interest  upon  balances 

in  the  hands  of  the  solicitor.  * 

It  is  equally  clear,  that  a  solicitor  who  is  to  give  an  account  of 


^  15  Beayan,  58. 


82  COURTS  OF  CHANCERY, -1852. 

In  n  Sayeiy. 

'  '1  '         '  .        ' 

sums  received  on  behalf  of  his  client  is  not  confined  to  principal 
sums  expressly  received  on  his  account,  but  must  account  for  all  sums 
received  on  account  of  interest  But  then  the  question  arises,*  in  what 
way  am  I  to  treat  this  account  which  has  been  rendered,  containing 
various  receipts  of  interest  on  one  side,  and  payments  on  the  other  ?  It 
professes  to  be  a  cash  account,  and  is  intituled,  "  S.  Savery  in  ac- 
count with  the  trustees  under  the  will  of  Richard  Treeby,  deceased." 

In  the  account  of  receipts,  it  contains  a  considerable  number  of 
items  for  interest,  from  Mr.  Bulteel ;  and  in  some  cases  the  credit  is 
for  interest  generally.  I  do  not  take  into  my  consideration  any 
agreement  for  payment  of  interest,  for  the  question  which  I  have  to 
consider  is,  not  one  of  contract  between,  solicitor  and  client,  but  the 
case  of  a  person  delivering  an  account  and  charging  himself  with 
interest :  must  he  not  be  bound  by  the  entries  ?  There  can  be  no 
doubt,  that  if  a  person  charges  himself  with  interest  on  the  one  side, 
and  payments  made  out  of  it  on  the  other,  he  would  primd  facie 
be  bound,  and  be  considered  to  have  received  that  which  he  has 
charged  himself  with.  It  is  made  a  question  whether  the  court 
makes  any  distinction  between  a  solicitor  or  any  other  person.  Lord 
Langdale,. according  to  the  note  which  has  been  read,  thought,  that 
if  he  had  received  interest  from  the  bank,  or  from  any  other  person, 
he  was  property  charged  with  it  in  the  account 

You  cannot  earmark  the  fund :  he  may  have  lent  his  own  money 
to  his  client  at  interest,  and  have  kept  this  money  for  carrying  on  his 
business,  and  he  might,  on  consideration,  have  thought  it  fit  and  pro- 
per to  charge  himself  with  interest.  I  do  not  think  it  appears  on  the 
evidence,  one  way  or  the  other ;  but  taking  the  account  of  the  solici- 
tor, charging  himself  with  interest,  I  think  he  is  bound  to  be  treated 
as  having  received  it 

It  is  said  that  this  account  cannot  be  treated  in  this  way — that,  as 
the  clients  have  disputed  it  as  a  settled  account,  they  are  not  entitled 
to  make  use  of  it  as  evidence.  I  am  of  opinion  that  that  is  not  the 
principle  of  this  court  Even  if  this  were  a  settled  account,  the 
court,  on  proper  evidence,  might  think  fit  to  allow  a  party  to  sur- 
charge or  falsify  it,  but  it  would  leave  all  items  in  the  account  as 
primd  fade  evidence. 

I  am  of  opinion,  therefore,  that  treating  this  as  simply  an  account 
of  receipts  and  payments,  the  Master  ought  to  have  charged  Mr. 
Savery  with  the  items  of  interest  which  he  has  charged  himself  in 
his  cash  account.  No.  2,  and  with  these  only.  Refer  it  back  to  the 
Master  to  review  his  report,  with  a  declaration  to  this  effect 


1 
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Re  Browne.^ 

August  2,  1851. 

Solicitor  and  Client —  Taxation  after  Payment — Pressure —  Overcharge. 

A  protest  upon  payment  of  a  bill  of  costs  has  no  effect 

The  cases  of  taxation  after  payment  are  not  to  be  extended. 

A  bill  was  ^cliyered,  and,  after  dispute,  paid  under  protest,  about  seven  weeks  after,  in  order 
to  release  a  fund  and  pay  a  creditor  who  threatened  execution.  A  petition  was  presented 
for  taxation  nearly  twelve  months  after  the  delivery,  alleging  no  specific  items  of  over- 
charge.   It  was  dismissed. 

Two  gentlemen  had  become  sureties  for  the  petitioner,  Mrs,  JeflFe- 
ries,  as  receiver  in  the  cause  ;  and  she  had  assigned  some  dividends 
and  her  dower  to  indemnify  them  against  all  liability  and  costs.  Upon 
ceasing  to  be  receiver,  she  required  a  reconveyance  from  them,  but 
this  was  refused  until  their  costs  had  been  provided  for.  On  the  12th 
of  January,  1850,  Mr.  Browne,  the  solicitor  of  the  sureties,  delivered 
his  bill  of  costs,  as  against  them,  to  the  petitioner,  and  which 
amounted  to  84/.  She  stated  by  her  petition,  ^<  she  weis  advised  not 
to  pay  it,  as  well  on  account  of  the  extravagant  and  improper  charges, 
as  that  she  was  not  liable  to  pay  the  same." 

On  the  28th  of  June,  1850,  Mr.  Browne  delivered  a  second  bill  for 
102/.  in  lieu  of  the  former,  containing  subsequent  charges.  Some 
correspondence  thereupon  took  place  between  him  and  the  solicitor 
of  the  petitioner  as  to  its  taxation ;  Mr.  Browne  was  willing  to  have 
it  taxed ;  and  the  only  dispute  was,  whether  it  was  to  be  taxed  in 
the  suit  (thus  excluding  the  usual  rule  as  to  the  costs  of  taxation)  or 
"  in  the  matter." 

Ultimately,  on  the  14th  of  August,  1850,  this  bill  was  paid  under 
protest.  This  petition  for  a  taxation  was  presented  on  the  7th  of 
June,  1851 ;  it  specified  no  items  of  overcharge.  The  pressure  relied 
on  was  this :  that  the  petitioner  had  borrowed  money  from  a  Mr. 
Johnson,  and  given  him  a  warrant  of  attorney;  and  that  on  the, 6th 
of  August,  being  threatened  with  immediate  proceedings,  she  had, 
under  protest,  consented  to  the  payment  of  the  bill,  in  order  to  release 
the  dower  and  dividends,  and  save  herself  from  being  taken  in  exe- 
cqtion.  The  petitioner  alleged  that  Browne  was  aware  of  the  threat, 
but  refused  to  allow  a  release  of  the  securities  until  his  costs  had 
been  paid. 

It  did  not  appear  that  any  thing  had  been  done  respecting  the  bill 
or  to  obtain  taxation,  between  the  payment  on  the  14th  of  August, 
1850,  and  the  20th  of  May,  1851,  when  a  taxation  was  threatened ; 
and  this  petition  was  not  presented  until  the  7th  of  June,  1851. 

The  affidavit  in  support  insisted  on  some  specific  items  of  over- 
charge, but  none  were  alleged  by  the  petition. 

^  15  Beavan,  61* 
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JR.  Palmer  and  LovelT,  in  support  of  the  petition,  argued,  that  the 
payment  having  been  obtained  under  circumstances  of  pressure,  Lt 
re  Th/on,  7  Beav.  496,  In  re  Elmslie^  12  Beav.  538,  and  under  pro- 
test, and  there  being  some  evidence  of  overcharge,  a  taxation  ought 
now  to  be  directed. 

JBird,  contra,  was  not  heard. 

The  Master  of  the  Rolls.  These  cases  are  always  very  painful ; 
and  I  agree  with  Lord  Langdale  that  they  are  productive  of  conside- 
rable evil,  not  only  from  the  length  of  time  they  occupy  in  discus- 
sion, but  from  the  disputes  and  ill-feeling  they  engender.  In  cases 
of  taxation  after  payment,  on  the  ground  of  pressure  or  overcharge, 
I  shall  not  carry  the  authorities  to  the  least  extent  further  than  I  find 
them.  I  think  that  the  hardship  on  solicitors  is  already  sufficient,  and 
I  shall  not  increase  it. 

The  case  is  this:  —  A  bill  is  delivered  on  the  28th  of  June,  1850, 
and  it  is  paid  under  protest  on  the  14th  of  August,  or  about  seven 
weeks  afterwards.  There  are  various  authorities  which  decide,  that 
protesting  upon  payment  of  a  bill  amounts  to  nothing ;  it  is  merely 
saying,  "  I  reserve  to  myself  every  right  I  may  have  to  get  the  biU 
taxed."  Lord  Langdale,  who  was  disposed  to  construe  the  act  with 
some  stringency  against  solicitors,  considered,  that  payment  under 
protest  amounted  to  nothing.  In  re  Neatey  10  Beav.  183 ;  in  re  Harri* 
sotiy  lb.  67.  Assuming,\herefore,  that  this  bill  was  paid  under  pro- 
test, I  am  of  opinion  that  I  must  look  at  it  in  the  same  light  as  if 
there  had  been  no'  protest  at  alL  The  case  comes  to  this :  that 
Johnson,  a  creditor  of  the  petitioner,  was  about  to  issue  execution 
against  her  for  a  debt ;  whereupon  she  paid  the  solicitor's  bill  of 
costs,  in  order  to  get  rid  of  the  lien  on  the  fund  and  to  make  it 
available  for  the  payment  of  this  debt  I  put  the  question  to  the 
counsel  for  the  petitioner :  "  Is  there  any  case  in  which  the  pressure 
of  third  persons  has  been  considered  pressure  on  the  part  of  the  so- 
licitor ?"  He  informed  me  that  he  was  not  aware  of  any  such  case. 
How  could  the  taking  in  execution  by  a  stranger  be  considered  as 
pressure  on  the  part  of  the  solicitor  ? 

In  the  case  of  In  re  Tryon,  7  Beav.  496,  and  in  Ez  parte  Wilkin' 
son,  2  Col.  92,  there  was  pressure  and  other  circumstances  combined 
which  opened  the  settlement  of  the  bills  of  costs. 

I  have  this  additional  fact  in  this  case,  that  the  only  overcharge  I 
can  find  which  is  not  denied,  is  for  the  three  notices,  which  are  about 
three  folios  instead  of  ten,  which  they  are  charged ;  and  it  is  to  be 
observed,  that  there  was  an  order  for  taxation  in  the  suit  in  June, 
1850,  and  I  have  no  evidence*"  to  show  that  this  item  may  not  have 
been  reduced  under  that  order. 

Under  these  circumstances,  I  can  make  no  order  on  this  petition, 
but  at  the  same  time  I  can  give  no  costs.^ 


1  Affirmed  by  the  Lords  Justices,  February  U,  1852.    See  1  De  G.,  M.  &  Gor. 
,322;  8.  c.  11  £ng.  Rep.  102. 
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Laurie  v,  Clutton.-' 

July  8,  9,  Angost  6, 1851. 

Power — Appointment  —  Ckmstrttction  —  Apportionment  on 
Deficiency  —  Deed,  Inconsistencies  of, 

Mrs.  C.  had  a  power  to  appoint  three  sams  of  10,0002.  each,  the  first,  onder  her  father's  wQ], 
amongst  her  children ;  me  second,  under  her  mothei^s  will,  to  any  person ;  and  the  third, 
also  under  her  mothei^s  will,  amongst  her  children.  In  1836,  the  second  snm  was  appoint- 
ed to  her  husband,  and  paid  to  him.  In  1838,  the  legacy  duty  was  paid  on  the  third  sum, 
which  reduced  it  to  9,9001.  In  1842,  she  purported  to  appoint  the  two  sums  of  10.0002. 
under  her  mother's  will  to  her  two  daughters  equally;  and  in  1843,  she,  by  her  will,  ap- 
pointed 9,900/.,  described  «s  derired  from  her  father,  to  her  daughter  "A.  B.,  and  10,0002., 
also  described  as  settled  by  her  father  and  mother,  to  the  other  daughter  C.  D.,  and  she 
confirmed  the  deeds  of  1842,  so  far  as  they  were  valid,  and  not  inconsistent  with  her  will ; 
and  declared  that,  if  she  had  exceeded  her  powers,  her  will  should  haye  effect  under  the 
doctrine  of  election.  The  court  haying  come  to  the  conclusion  that  Mrs.  C,  when  she 
made  her  will,  beliered  she  had  the  power  of  appointing  19,9002.,  and  appointed  9,9002.  to 
A.  B.,  and  10,0002.  to  C.  D.  :— 

Held,  that  the  doctrine  of  Page  r.  LeapmgtoeU  applied,  and  tiiat  as  the  testatrix  had  then  only 
the  i>ower  of  appointing  the  first  sum  of  10,(K)02.,  it  must  be  diyided  between  the  two  lega- 
tees in  the  proportion  of  99  to  100. 

* 

It  is  unnecessary  to  repeat  the  circumstances  of  this  case,  which 
are  folly  detailed  in  the  judgment  of  the  court 

Roupell  and  Tillotson,  for  the  plaintiffs,  the  children  of  Mrs.  Laurie. 

Metcalfe^  for  another  child. 

Temple  and  H,  Stevens^  for  Mr.  and  Mrs.  Laurie. 

R.  Palmer  and  Waley,  for  the  Lloyds. 

Lloydj  Letoinj  Walpole,  and  John  Baily,  in  the  same  interest 

Roupell,  in  reply.  1  Roper  on  Legacies,  4th  ed.  pp.  110,  356,  357 ; 
Welby  V.  Welby,  2  Ves.  &  B.  187 ;.  £or  v.  Bor,  3  Bro.  P.  C.  167  ;  2 
Sugden  on  Powers,  page  124,  6th,  ed. ;  Justinian's  Institutes,  book  2, 
tit  12,  s.  4 ;  Vernon  v.  Vernon,  1  Ambl.  3;  Poulson  v.  WeUington,  2  P. 
W.  533 ;  Wilson  v.  Piggott,  2  Ves.  Jun.  351 ;  Bristowv.  Warde,  2  Ves. 
Jun.  336 ;  Young  v.  Savill,  2  Col.  721 ;  Milner  v.  Milner,  1  Ves.  Sen. 
106,  were  cited. 

The  Master  of  the  Rolls  reserved  judgment 

August  6.  The  Master  of  the  Rolls.  Many  questions  of  conside- 
rable importance  are  raised  in  this  case.  •  The  facts  which  give  rise  to 
them  are  as  follows  —  Samuel  Webb,  by  his  will,  bearing  date  the 


1 15  Beayaa,  65. 
VOL.  XV.  8 
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16th  of  January,  1827,  gave  10,000/.  consols  in  trust,  that  his  daugh- 
ter, Mary  Ann  Collet^  might  be  entitled  to  the  dividends  and  income 
thereof  for  her  life,  for  her  separate  use,  without  power  of  anticipa- 
tion and  subject  thereto;  the  trustees  were  to  hold  this  sum  of 
10,000/.  in  trust,  for  all  or  any  one  or  more  of  the  children  or  other 
issue  of  Mary  Ann  Collett  (such  issue  to  be  in  esse  before  the  decease 
of  the  survivor  of  Mi.  and  Mrs.  Collett,)  in  such  manner  and  in  such 
shares  and  proportions  as  Mary  Ann  CoUett,  notwithstanding  her 
coverture,  should  by  her  will  appoint,  and,  in  default  of  appointment, 
for  the  children  or  issue,  as  the  copyholds  were  limited,  having  regard 
to  the  different  nature  of  the  property.  And  he  gave  all  the  residue 
to  his  wife,  Elizabeth  Webb,  and  made  her  sole  executrix. 

The  testator  died  on  the  8th  of  February,  1835,  and  his  wife,  Eli- 
zabeth, duly  proved  his  will  on  the  4th  of  Marcli  following.  On  the 
16th  of  March,  1835,  Mrs.  Webb,  in  order  to  secure  this  legacy  ac- 
cording to  the  trusts  of  her  husband's  will,  and  other  payments,  cove- 
nanted to  transfer  36,700/.  and  10,500/.  to  Kenrick  Collett  and  John 
Clutton,  upon  trust,  to  perform  the  trusts  declared  in  the  will  of  Sam- 
uel Webb. 

On  the  18th  of  March,  1835,  the  transfer  was  made,  and  ultimately, 
Collett  and  Clutton  retained  a  sum  exceeding  10,000/.  consols,  in  their 
names,  to  answer  the  legacy  to  Mrs.  CoUett. 

On  the  8th  of  December,  1835,  Mrs.  Elizabeth  Webb  made  her 
will,  by  which  she  gave  to  Kenrick  Collett  and  John  Clutton,  a  sum 
of  20,000/.  consols,  subject  to  these  trusts: — As  to  10,000/.  part 
thereof,  as  Mary  Ann  Collett  should  appoint,  either  by  will  or  instru- 
ment, to  take  effect  in  her  life ;  and  in  default  of  appointment,  this 
10,000/.  and  the  other  10,000/.  were  to  go  to  Mary  Ann  Collett  for 
life,  for  her  separate  use,  without  power  of  anticipation,  and  after  her 
decease,  to  her  husband,  Kenrick  CoUett,  for  his  life ;  and  after  the 
death  of  the  survivor,  for  the  children  and  issue  of  Mary  Ann  Collett 
according  to  the  provisions  contained  relative  to,  the  freehold  estates, 
which  were  to  the  children  and  issue  living  at  the  death  of  the  survi- 
vor, as  Kenrick  Collett  and  Mary  Ann  Collett  should  jointly  appoint, 
and  in  default,  as  the  survivor  should  appoint  by  deed  or  will,  and  in 
default  amongst  them  equally. 

On  the  24th  of  February,  1836,  Mrs.  Webb  died ;  and  on  the  12th 
of  March,  Kenrick  Collett  and  John  Clutton  proved  her  wiU,  and  re- 
tained two  sums  of  10,000/.  each  according  to  her  will. 

At  this  time  there  were  three  ^ums  of  10,000/.  in  which  Mary  Ann 
Collett  was  interested. 

First.  10,000/.  under  the  will  of  her  father,  in  which  she  took  an 
estate  for  life  for  her  separate  use,  without  power  of  anticipation,  and 
with  a  power  of  appointing  by  will  amongst  her  children  and  issue. 

Second.  10,000/.  under  the  will  of  her  mother,  over  which  she 
possessed  an  absolute  power  of  appointment,  but  which,  if  not  exer- 
cised, was  limited  to  her  for  life,  for  her  separate  use,  without  power 
of  anticipation,  and  with  a  power  to  herself  and  husband,  or  the  sur- 
vivor, by  deed  or  wUl,  of  appointing  amongst  her  children  and  issue. 

Third.     10,000/.,  another  sum  limited  in  Uke  manner,  in  aU  respectS| 
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except  that  over  this  10,000/.  she  possessed  no  absolute  power  of  ap- 
pointment 

On  the  11th  of  April,  1836,  Mary  Ann  CoUett  exercised  her  power 
of  appointmeYit  under  the  will  of  her  mother,  as  to  the  second  of 
those  sums  in  favor  of  her  husband,  and  caused  the  sum  to  be  trans- 
ferred into  his  name  for  his  own  benefit. 

On  the  13th  of  February,  1838,  the  trustees,  with  the  consent  of 
Mrs.  CoUett,  sold  out  100/.,  part  of  the  third  sum  o{  10,000/,,  to  pay 
legacy  duty,  uncler  her  mother's  will  in  respect  of  this  legacy. 

On  the  25th  of  February,  1841,  Mr.  Collett  died,  no  joint  execu- 
tion of  the  power  having  taken  place. 

The  state  of  the  funds  at  this  time  was  this  :  —  There  were  two 
sums  remaining,  one  of  10,000/.  under  the  will  of  her  father,  which 
she  could  appoint  by  will  only  amongst  her  children,  and  one  sum  of 
9,900/.  under  her  mother's  will,  which  she  could  appoint  by  deed  or 
will  amongst  her  children.  The  state  of  her  family  was  this  :  -^  She 
had  two  daughters,  her  only  children,  —  one  married  to  Mr.  Laurie, 
and  the  other  married  to  Mr.  Lloyd ;  and  both  of  them  had  issue. 

In  this  state  of  things,  she  executed  two  deeds,  both  bearing  date 
the  31st  of  January,  1842,  and  which,  mutatis  mutandis,  are  identical. 
They  both  recite  the  will  of  Mrs.  Webb,  and  that  under  it  Mary  Ann  * 
Collett  was  entitled  to  two  sums  of  10,000/.  each.  She  omits  all 
notice  of  the  deed  by  which  one  of  these  sums  of  10,000/,  had  al- 
ready been  given  to  her  deceased  husband,  and  she  proceeds  by  one 
deed  to  appoint  one  moiety  of  each  of  the  two  sums  to  Mrs.  Laurie 
for  life  for  her  separate  use,  and  after  her  decease  amongst  the  chil- 
dren of  Mrs.  Laurie,  as  she  and  her  husband  should  appoint,  and  in 
default  amongst  them  equally ;  and  by  the  other  deed  she  appoints 
the  remaining  moieties,  in  like  manner,  for  Mrs.  Lloyd  and  her  chil- 
dren. 1  omit  the  minute  detail  of  the  limitations  for  the  husbands, 
which  are  not  material. 

The  effect  of  these  deeds  -standing  by  themselves  would  not  be 
open  to  much  doubt  There  was  but  one  sum  of  9,900/.  consols 
which  could  be  affected  by  them,  and  that  sum  would  no  doubt  have 
been  appointed  in  equal  moieties  between  the  two  families,  if  nothing 
further  had  occurred ;  and  these  deeds  neither  profess  to  deal  with, 
nor  could  they,  deal  with,  the  10,000/.  devised  by  the  will  of  Mr. 
.Webb. 

On  the  4th  of  November  1843,  Mrs.  Collett  made  her  will,  and  this 
instrument  gives  rise  to  considerable  difficulty. 

She  thereby,  in  exercise  of  the  several  powers  given  her  by  her 
father's  will  and  the  deed  of  the  16th  of  March,  18&,  described  as  a 
settlement  made  by  her  mother,  and  to  effectuate,  amongst  other 
things,  the  several  unsatisfied  purposes  of  the  wills  of  her  father  and 
mother,  appointed  her  husband  and  Dyson  executors,  and  then  ap- 
pointed, amongst  other  real  and  personal  estate,  a  sum  of  stock, 
described  as  "  The  sum  of  9,900/.,  3/.  per  cent,  consolidated  bank 
annuities,  over  which  I  have  a  power  of  appointment,  after  my 
decease,  unto  or  in  favor  of  any  one  or  more  of  my  children,  under 
the  will  of  my  said  late  father  Samuel  Webb,  deceased^  and  the  said 
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indenture  of  the  16th  day  of  March,  1835,  or  one  of  them"  to  Dyson, 
upon  certain  trusts  for  Mrs.  Lloyd.  And  the  testatrix  appointed  cer- 
tain real  estate,  and  also  a  sura  of  stock,  in  the  will  described  as 
"  All  that  sum  of  10,000/.,  2L  per  cent,  consolidated  bank  annuities, 
being  part  of  the  trust  property  settled  by  my  late  father  Samuel 
Webb,  deceased,  and  my  said  mother  Elizabeth  Webb,  deceased,  in 
and  by  the  said  indenture  of  the  16th  day  of  March,  1835,  or  one  of 
them ;  and  over  which  I  have,  after  my  decease,  a  power  of  appoint- 
ment unto  or  in  favor  of  any  one  or  more  of  my  children,"  upon 
certain  trusts  for  Mrs.  Laurie. 

And  the  testatrix  declared  her  reason  for  not  making  so  ample  a 
provision  for  her  daughter,  Mrs.  Laurie,  as  she  had  thereby  made  for 
her  daughter,  Mary  Ann  Lloyd,  to  be,  that  she  considered  her  daughter, 
Mrs.  Lloyd,  from  her  prospects  in  the  world,  was  not  so  amply  pro- 
vided for  as  her  daughter,  Mrs.  Laurie.  The  testatrix  confirmed  two 
several  indentures  or  deeds  of  appointment,  bearing  date  respectively 
the  31st  day  of  January,  1842 ;  by  one  of  which  she  had  appointed 
the  sum  of  5,000/.,  3/.  per  cent,  consolidated  bank  annuities,  and  by 
the  other  of  which  she  had  appointed  one  moiety  of  the  said  sum  of 
10,000/.,  2L  per  cent  consolidated  bank  annuities,  part  of  the  pro- 
perty settled  by  her  father  and  her  mother,  and  by  the  indenture  of  the 
16th  day  of  March,  1835 ;  and  also  one  moiety  of  a  certain  other  sum 
of  10,000/.,  3/.  per  cent  consolidated  bank  annuities,  being  other 
part  of  the  property  settled  by  her  father  and  by  her  mother,  by  the 
indenture  of  the  16th  of  March,  1835,  unto  or  in  lavor  of  her  daughter, 
Mrs.  Lloyd ;  so  far  as  the  two  several  appointments  so  made  by  her 
as  aforesaid,  in  and  by  the  two  several  indentures  of  the  31st  day  of 
January,  1842,  were  good  and  valid  appointments,  and  so  far  as  the 
same  were  not  inconsistent  with  her  will.  And  she  did  thereby  fur- 
ther declare  and  direct,  that  it  should  be  incumbent  upon  her  daugh- 
ter, Mrs.  Lloyd,  to  settle  the  sum  of  9,900/.,  3/.  per  cent  consolidated 
bank  annuities,  thereinbefore  appointed  unto  her,  upon  the  same 
trusts  as  she  had,  by  the  two  indentures  of  the  31st  day  of  January, 
1842,  settled  the  moiety  of  the  two  sums  of  10,000/.,  3/.  per 
cent  consolidated  bank  annuities,  each ;  and  that  Mrs.  Lloyd,  and 
the  several  other  persons  taking  the  sum  of  9,900/.,  3/.  per  cent  con- 
solidated bank  annuities,  under  her  will  and  such  settlement  thereof 
to  be  made,  should  take  the  same  in  lieu,  bar  and  full  satisfaction  of 
the  said  moiety  of  the  two  several  sums  of  10,000/.,  3/.  per  cent  con- 
solidated bank  annuities,  so  appointed.  And  she  ratified  in  similar 
terms,  and  made  similar  declarations  as  to  the  deed  of  appointment 
of  the  31st  of  January,  1842,  by  which  she  had  appointed  the  other 
moieties  to  Mrs.  Laurie. 

And  the  testatrix  declared,  that  if  she  had  exceeded  or  not  strictly 
pursued  the  several  powers  of  appointment,  and  disposed  of  the 
moneys  thereinbefore  appointed,  then  that  her  will  should  b^  valid  and 
binding  upon  the  said  several  persons,  "  under  the  doctrine  of  election 
in  equity ;"  and  every  person  claiming  under  her  wiU  should  be  bound 
to  confirm  and  give  validity  to  the  same,  and  to  the  deeds  and  docu- 
ments thereby  recited  or  referred  to,  and  should  execute  deeds  for 
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giving  validity  to  her  will,  and  the  several  appointments  therein  re- 
ferred to,  3jA  her  executors  or  trustees  should  require. 

The  first  question  that  arises  is  as  to  the  construction  of  these 
appointments.  For  Mrs.  Laurie  it  is  argued,  that  the  9,900/.  shows, 
clearly,  that  the  testatrix  pointed  to  the  second  sum  taken  under  the 
will  of  Mrs.  Webb,  and  that,  as  that  sum  had  already  been  ap- 
pointed, nothing  passed  to  Mrs.  Lloyd  under  those  words ;  and  that 
this  being  so,  the  appointment  of  the  remaining  sum  of  10,000/.  being 
to  Mrs.  Laurie  and  her  children,  no  question  of  election  arose,  not- 
withstanding the  clause  to  that  effect  in  the  will,  or,  at  least,  that  no 
question  of  election  could  be  raised  as  against  the  children  of  Mrs. 
Laurie.  On  the  other  hand,  it  is  argued,  that  the  use  of  the  word 
will,  as  opposed  to  settlement,  shows  clearly,  that  by  the  first  gift  the 
testatrix  intended  to  appoint  what  came  to  her  by  her  father's  will ; 
but  this  is  confined  by  the  use  of  the  words  "part  of"  in  the  second 
gift  of  appointment;  and  that  it  is  confirmea  by  the  circumstance, 
that  the  testatrix,  being  aware  that  it  might  be  considered  doubtful 
whether  a  portion  of  the  property  had  not  already  been  appointed  to 
her  husband,  was  clearly  convinced  and  intended,  that  at  all  events 
the  first  sum  appointed  should  be  that  over  which  she  had  an  unques- 
tionable power  of  appointment ;  because,  in  all  cases  where  she  refers 
to  it,  she  speaks  of  it  as  a  sum  appointed ;  whereas,  in  speaking  of 
the  second  sum,  she  speaks  of  it  as  a  sum  expressed  to  be  appointed, 
and  that  this  distinction  occurs  repeatedly. 

If  they  fail  in  this,  they  contend  that,  under  the  subsequent  direc- 
tion in  the  will,  a  clear  case  of  election  arises,  which  may  and  will 
equalize  the  interests  between  all  the  legatees. 

After  a  long  and  repeated  perusal  of  this  will,  I  am  unable,  if  it 
were  necessary,  to  arrive  at  the  conclusion  that  she  had  clearly  in  her 
mind  the  distinction  between  the  two  sums,  and  the  different  powers 
of  appointment  which  had  originally  existed,  and  which  remained  to 
be  exercised  with  respect  to  them.  On  the  contrary,  my  opinion, 
upon  the  most  attentive  consideration  which  I  have  been  able  to  give 
to  this  will,  is,  that  the  testatrix,  when  she  executed  this  will,  believed 
that  all  the  sums  of  10,000/.  were,  if  not  derived  from  the  same 
source,  at  least  subject  to  the  same  power  of  appointment,  and  that, 
unless  on  this  hypothesis,  it  is  impossible  to  explain  how  she  could 
have  used  the  same  words  in  one  part  as  to  the  9,900/.  and  in  the 
other  part  as  to  the  10,000/.  The  result  I  have  come  to  is,  that  when 
she  made  the  will,  she  believed  that  she  had  19,900/.  consols,  which 
she  had  a  power  of  appointing  by  will,  and  that  she  appointed  9,900/. 
of  it  to  Mrs.  Lloyd  and  her  family,  and  10,000/.,  the  remainder  of  it, 
to  Mrs.  Laurie  and  her  family;  and  having  come  to  this  conclusion, 
I  am  of  opinion,  that  the  doctrine  of  Page  v.  Leapingwell,  18  Ves.  463, 
applies,  and  that  as,  in  truth,  she  had  only  a  power  of  appointment 
remaining  over  10,000/.,  that  sum  must  be  divided  between  Mrs. 
Lloyd's  family  and  Mrs.  Laurie's  family,  in  the  proportion  of  99  t# 
100,  and  that  these  shares  must  be  settled  according  to  the  trusts  as 
declaied  by  the  will. 

8* 
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Be  The  Monmouthshire  and  Glamorganshire  Banking  Company. 

Having  come  to  this  condusion,  it  is  uimeoessary  to  decide  the 
question  as  to  election.  That  this  will  really  effectoate  the  real 
intention  of  the  testatrix,  there  can  be  no  question. 


Re  The  Monmouthshire  and  Glamorganshire  Banking  Company.^ 

November  4  and  5,  1851. 

Winding-up  Act  —  Discretion —  Stat.  11  ^  12  Vict  c.  45. 

The  12th  section  of  the  Winding-up  Act  gives  the  court  a  discretion;  and  where  it  appeared 
that  the  majority  of  shareholders  were  attnnpting,  with  the  creditors,  to  arrange  the  affairs 
of  a  banking  company  which  had  stopped  payment,  the  court  refused,  on  the  application 
of  a  single  shareholder,  to  make  an  mimediate  order  for  winding-up  the  company,  but 
ordered  Sie  petition  to  stand  over  for  two  months,  to  enable  the  company  and  creditors,  if 
possible,  to  settle  the  affairs  without  the  intervention  of  the  coort 

The  Monmouthshire  and  Gl9,morganshire  Banking  Company  was 
established  by  deed  of  settlement  in  1836,  and  continued  to  transact 
business  down  to  the  6th  of  October,  1851,  on  which  day  the  Com- 
mercial Bank  of  London  having  refused  to  honor  their  drafts,  the 
bank  stopped  payment,  and  closed.  A  meeting  of  shareholders  was 
summoned  for  the  14th  of  October,  which  was  attended  by  a  majority 
of  the  shareholders,  and  a  committee  was  appointed  to  arrange  the 
affairs  of  the  company. 

The  deficiency  was  said  to  exceed  460,000/.,  and  the  committee  of 
shareholders  and  a  committee  of  creditors  were  attempting  to  make 
an  arrangement  by  which  IO5.  in  the  pound  would  be  raised  and  paid 
to  the  creditors,  who,  it  was  expected,  would  give  time  for  payment 
of  the  remainder. 

Pending  this  attempt,  Mrs.  Rankin  and  Mr.  James  each  presented 
petitions,  under  the  11  &o  12  Vict  c.  45,  for  winding-up  the  companv ; 
and  a  third  petition  was  presented  by  a  number  of  shareholders,  who 
sought  that  the  order  might  be  refused,  or  if  any  Should  be  made, 
then  that  it  should  be  a  preliminary  reference  as  to  the  propriety  of 
making  the  order. 

JR.  Palmer  and  Roxburgh^  in  support  of  Mrs.  Rankin's  petition. 

Freelingj  in  support  of  that  of  Mr.  James. 

*'  Terrellj  for  Mr.  Hennett,  another  shareholder. 

^  15  Beavan,  74. 
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Re  The  Monmouthshire  and  GUunorganshlre  Banking  Company. 

The  Solicitor  Genial  and  James^  for  the  committee  of  shareholderB. 

The  following  authorities  were  referred  to :  -^  Thompson  v.  The 
Universal  Salvage  Company^  3  Exch.  Rep.  300 ;  In  re  The  Agricvl- 
twist  Cattle  Insurance  Company y  Ex  parte  Spackman^  1  Hall  &  Tw. 
229y  and  1  Mac.  Sr  Gor.  170 ;  In  re  The  Wheal  Lovell  Mining  Company^ 
1  Hall  &  Tw.  125,  and  1  Mac  &  Gor.  1. 

The  Master  of  the  Rolls.  The  questions  are,  first,  whether  any 
discretion  is  vested  in  this  court  in  granting,  refusing,  or  suspending 
such  an  order,  under  the  provisions  of  the  12th  section  of  the  act ; 
and,  secondly,  whether  this  is  a  fit  case  for  the  exercise  of  such  dis- 
cretion. The  first  question  depends  on  the  construction  to  be  put 
upon  the  12th  section.  Now,  looking  at  the  statute,  I  cannot  doubt 
that  the  court  has  a  discretion,  for  the  12th  section  sa^s,  ^<  It  shall  be 
lawful  for  the  court,  if  it  shall  not  think  fit  in  the  &r8t  instance  to 
make  an  order  absolute,  to  require  any  parties  to  show  cause,  within 
such  time  as  the  court  shall  think  fit,  why  the  company  should  not 
be  dissolved  and  wound  up,  or  wound  up  under  this  act ;  or  to  make 
an  order  for  the  dissolution  and  winding-up,  or  for  the  winding-up  of 
such  company,  conditional  on  the  non-fulfilment  of  such  terms,  and 
by  such  pi&rties  as  the  court  shall  think  fit ;  or  to  refer  it  to  the  Master, 
to  make  preliminary  inquiries  as  to  the  necessity  or  expediency  of  the 
dissolution  and  winding-up,  or  of  the  winding-up  of  such  company ; 
and  it  shall  be  lawful  for  the  court,  in  case  no  sufficient  cause  be 
shown,  or  in  case  the  terms  of  any  such  conditional  order  be  not  ful- 
filled, or  in  case  it  sh^  appear  firom  the  Master's  report,  upon  such 
reference  as  aforesaid,  that  the  dissolution  and  winding-up,  or  the 
winding-up  of  any  such  company,  under  this  act,  is  necessary  or 
expedient,  to  make  such  order  absolute,  as  hereafter  mentioned." 
Now,  any  person  may  present  a  petition  in  any  of  the  eight  cases 
enumerated  in  section  5;  and,  according  to  the  12th  section,  the 
court,  on  hearing  the  petition,  may,  if  it  does  not  think  fit  to  make  an 
order  absolute,  require  cause  to  be  shown  in  a  given  time  why  it 
should  not  be  made,  or  postpone  it,  or  require  preliminary  inquiries, 
if  it  thought  right  so  to  do,  as  Lord  Cottenham  very  clearly  expresses 
it  in  the  Wheal  Lovell  Mining  Company's  case.  I  admit  that  the 
discretion  of  the  court  is  not,  as  has  been  justly  observed  by  counsel 
at  the  bar,  an  arbitrary  discretion,  but  a  discretion  guided  by  certain 
fixed  principles,  and  based  on  good  grounds  and  regulated  by  previ- 
ous decisions,  if  any.  If  there  were  any  case  like  the  present,  I  should, 
in  the  exercise  of  the  discretion  given  to  the  court,  consider  myself 
bound  to  follow  it ;  but  there  is  no  such  case,  and  I  am  therefore 
bound  to  consider  how  I  can  best  exercise  my  judicial  discretion,  and 
see  what  is  best  for  the  interest  of  the  parties. 

If  the  proposed  arrangements  could  be  effected,  it  would  undoubt- 
edly be  better  for  the  interests  of  all  parties  than  coming  into  this 
court ;  but  I  very  much  doubt  the  powers  of  the  committee  to  effect 
the  objects  they  have  in  view.  They  will  experience  much  difficulty 
in  settling  the  amounts,  making  calb,  and  getting  in  the  assets ;  ana 
I  entertain  great  doubts  whether  they  can  accomplish  what  they  pur- 
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pose  in  any  other  way  than  by  the  exercise  of  tlje  compulsory  powers 
of  the  Winding-up  Act  StiU  it  is  reasonable  that  they  should  have 
an  opportunity  of  making  a  trial  of  what  they  can  do ;  and  that  the 
court  should  siky  its  hand,  until  it  sees  whether  the  attempt  by  the 
shareholders,  sanctioned  by  the  creditors,  can  be  carried  out  with 
energy  and  spirit,  and  in  such  a  manner  as  to  remove  the  necessity 
of  the  intervention  of  this  court. 

I  might  send  the  case  to  the  Master,  to  ascertain,  by  a  preliminary 
inquiry,  whether  there  is  any  probability  of  the  expected  result,  or  of 
a  successful  issue  to  the  committee's  labors ;  but  I  do  not  like  to  do 
so,  for  the  case  must  come  back  again  to  the  court,  and  in  the  end 
the  court  must  form  its  own  judgment  thereon. 

Under  these  circumstances,  I  think  that  if  full  access  to  the  books 
be  given  to  the  petitioners,  and  full  information  afforded  to  them,  as 
to  the  proceedings  taken  for  settling  the  company's  affairs,  I  ought  to 
allow  the  petitions  to  stand  over  till  the  first  petition  day  of  Hilary 
term  (12th  January,)  with  liberty  to  apply  in  the  meantime ;  but  I 
must  then  have  good  reasons  shown  me,  and  sufficient  evidence  to 
raise  a  probability  that  the  affairs  of  the  company  will  be  properly 
settled,  otherwise  an  order  absolute  must  be  made. 

I  believe  there  is  a  sincere  desire  on  the  part  of  the  shareholders 
and  creditors  to  settle  every  thing  amicably,  without  the  intervention 
of  this  court,  and  I  wish  to  give  them  an  opportunity  of  making  the 
attempt 


Townley  v.  Bedwell.^ 

November  20, 1851. 

Rehearing' — Lapse  of  Time. 

A  petition  presented  in  1851,  to  rehear  a  cause  disposed  of  in  1834 — dismissed  with  costs. 

In  this  suit,  which  was  for  the  administration  of  an  estate  of  a  tes- 
tator, Esther,  the  wife  of  William  Moore,  was  found  entitled,  as  one 
of  the  next  of  kin  of  the  testator,  to  a  portion  of  his  residuary  per- 
sonal estate. 

In  1805,  an  agreement  was  executed  between  Mr.  and  Mrs.  Moore, 
whereby  they  purported  to  divide  the  personal  estate  then  in  court, 
between  them,  in  equal  moieties.  Mr.  Moore  died  in  1813,  and  his 
wife  survived  him,  and  died  in  1818.  See  s.  c.  6  Ves,  194,  and  14 
Ves.  591. 

By  the  decree  made  in  1833,  it  was  referred  to  the  Master  to  inquire, 

1 15  Beavan,  78. 
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whether  Esther  Moore,  in  any  manner,  ratified  or  elected  to  abide  by 
the  deed  or  agreement,  after  the  death  of  William  Moore,  during  her 
widowhood,  and  whether  her  personal  representatives  had,  in  any 
manner,  ratified  or  elected  to  abide  by  such  deed  or  agreement. 

The  Master,  in  1834,  found  that  she  did,  during  her  widowhood, 
ratify  and  elect  to  abide  by  the  agreement,  and  that  the  petitioner 
and  his  wife,  who  was  one  of  her  personal  representatives,  had,  with 
others,  also  ratified  it. 

James  Last,  his  wife,  and  others,  took  exceptions  to  this  report,  in- 
sisting that  Esther  Moore  and  her  representatives  had  not  ratified  the 
deed.  These  were  overruled  in  November,  1834 ;  and  an  order  was 
then  made,  on  further  directions,  declaring  the  right  of  the  representa- 
tives of  William  Moore  to  a  moiety  of  his  wife's  share  of  the  per- 
sonal estate. 

James  Last  now  (1851)  presented  a  petition  stating  the  above  facts, 
and  that  he  was  advised,  that  the  decree  of  the  24th  of  November, 
1834,  was  erroneous,  and  that  the  exceptions  ought  to  have  been  al- 
lowed, and  that  it  ought  to  have  been  thereby  declared,  that  at  the 
death  of  the  sliid  William  Moore,  Esther  Moore  became  entitled,  by 
survivorship,  to  the  whole  of  her  share  of  the  personal  estate  of  the 
testator  not  reduced  into  possession  by  William  Moore  in  his  life- 
time, and  that  her  personal  representatives  were  then  entitled  to  the 
whole  of  her  share  in  the  said  personal  estate,  which  had  not  been 
received  by  William  Moore  and  Esther  Moore,  or  one  of  them,  in  his 
lifetime,  or  by  the  said  Esther  Moore,  after  his  decease;  and  it  prayed 
a  rehearing. 

Roupell  and  Elmsley^  in  support  of  the  petition. 

Lloyd  and  Karslake^  contra,  were  not  heard. 

The  Master  of  the  Rolls  was  of  opinion,  that  after  the  great 
lapse  of  time  he  could  not  interfere,  and  he  dismissed  the  petition  with 
costs.^ 


1  Bj  the  first  General  Order  of  the  7th  of  August,  1852,  the  time  for  appealing  is 
now  limited  to  five  years. 
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December  1,  1851. 

Solicitor  and  CUeiU-^  Taxation —  Order  of  Course —  Suppression 

of  Material  Facts. 

After  pajQieiit,  an  order  of  coarse  for  taxation  is  irregular. 

The  rale,  that  on  application  for  orders  of  coarse  all  material  facts  mast  be  stated,  is  to  be 
strictly  adhered  to. 

Upon  an  arbitration  between  A  and  B,  A*s  costs  were  directed  to  be  paid  bj  B,  and  were 
moderated  by  the  arbitrator  and  paid.  A  afterwards  obtained  an  order  of  coarse  to  tax 
his  solicitor's  biUs  of  costs,  sappressing  these  facts.    The  order  was  discharged. 

Messrs.  Blizard  and  Morgan  being  engaged  in  disputes  and  liti- 
gations with  the  Poor  Law  Guardians,  respecting  a  workhouse  which 
they  had  built,  it  was  agreed  that  such  disputes  should  be  referred  to 
arbitration.  In  these  matters,  Messrs.  Winterbottonj  acted  as  the 
solicitors  of  Messris.  Blizard  and  Morgan.  The  arbitrator  made  his 
award,  and  was  of  opinion,  that  the  Poor  Guardians  ought  to  pay 
the  costs,  charges,  and  expenses  of  Messrs.  Blizard  and  Morgan. 
Their  solicitors,  Messrs.  Winterbottom  &  Co.,  accordingly  carried  in 
their  bill  of  costs  before  the  arbitrator,  amounting  to  4i9/.  135.  He 
struck  out  two  itemg  of  36/.  and  47/.  charged  for  copies  of  the  evi- 
dence and  remarks  thereon ;  and  he  taxed  off  another  item  of  17/., 
and  thus  reduced  the  bill  to  319/.  135.,  which  was  paid  by  the  Poor* 
Law  Guardians. 

On  the  2d  of  August,  1850,  Messrs.  Blizard  and  Morgan  obtained 
an  order  of  course  to  tax  their  solicitors'  bills  of  costs,  which  order  the 
solicitors  now  moved  to  discharge. 

R.  Palmer  and  Giffard,  in  support  of  the  application,  argued,  that 
the  order  ough't  to  be  discharged  on  the  ground  of  the  clients  having, 
on  the  application  for  the  order  of  course,  suppressed  the  material  cir- 
cumstances of  the  case.  They  argued,  that  an  application  for  an 
order  of  course,  was  similar  to  a  motion  for  an  ez  parte  injunction, 
in  which  case  the  court  would  discharge  the  order,  if  it  appeared  that 
any  material  circumstance  had  been  suppressed  upon  the  application 
for  the  order;  that  here  it  was  enough  to  show,  that  there  was  a  rea- 
sonable question  to  be  submitted  to  the  court. 

Southgate^  contri,  insisted  that  there  had  been  no  taxation  or  pay- 
ment as  between,  solicitor  and  client,  but  that  the  arbitrator  had  merely 
struck  off  a  gross  sum  of  100/.  as  between  the  litigant  parties  before 
him.  That  the  clients,  who  had  neither  settled  nor  paid  the  bill,  were 
now  entitled  to  a  common  taxation  as  betweeh  themselves  and  th<tr 
solicitor,  to  ascertain  the  amount  of  extra  costs  for  which  they  were 
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liable  ;  and  that  in  such  a  taxation  the  solicitor  must  give  credit  for 
the  319/.  13^.  received  from  the  opposite  party,  in  the  same  manner 
as  in  a  cash  account 

The  Master  op  the  Rolls.  I  have  no  doubt  that  there  were  cir- 
cumstances in  this  case  which  the  respondents  were  bound  to  mention 
when  they  applied  for  the  order  of  course  for  taxation ;  and  that  if 
they  had  been  stated,  the  secretary  would  have  been  of  opinion,  that 
the  case  was  one  which  ought  to  have  been  mentioned  to  the  court. 

The  circumstances  are  these  :  —  There  was  a  contest  before  the 
arbitrator,  who  thought  that  Blizard  and  Morgan  were  entitled  to  the 
costs  and  expenses  properly  incurred  in  the  matter  of  this  arbitration ; 
and  accordingly  a  bill  of  costs  and  expenses  is  taken  in  amounting  to 
419Z.  135.  It  is  sworn,  and  not  denied,  that  the  arbitrator  then  disal- 
lowed two  items  of  47/.  and  36L  ;  the  first  in  respect  of  the  attend- 
ance of  w^itnesses,  and  the  second  for  making  out  observations  on  the 
case.  These  two  sums,  amounting  to  83/.,  and  tinother  sum  of  17/., 
making  together  100/,,  were  taxed  off,  and  the  bill  thus  reduced  to 
S19/.  13^.,  was  paid  by  the  Poor  Law  Guardians. 

The  clients  in  the  arbitration,  without  stating  any  one  of  these  cir- 
cumstances, obtain  an  order  of  course  to  tax  the  bill.  Assume  these 
two  items  to  be  out  of  the  question,  and  that  the  taxing  master  should 
tax  off  another  sum  of  25/.,  surely  those  who  have  paid  the  bill,  and 
not  the  clients,  ought  to  have  the  benefit  of  this  disallowance. 

I  express  no  opinion  further  than  this,  that  there  was  a  substantial 
(^[uestion  between  the  parties  whether  this  bill  had  been  paid,  for  if  it 
had  been  paid  by  anybody,  it  was  a  case  in  which  an  order  of  course 
to  tax  the  bill  could  not  properly  be  obtained,  but  a  special  applica- 
tion ought  to  have  been  made  for  that  purpose.  The  circumstances 
ought  to  have  been  submitted  to  the  attention  of  the  secretary,  and 
I  have  no  doubt,  that  if  they  had  been,  he  would  not  have  granted 
an  order  of  course.  Admitting  that  the  clients  may  be  entitled  to  a 
special  order  upon  a  special  application,  as  to  which  I  express  no 
opinion,  for  the  court  may  then  have  to  express  its  opinion  whether 
there  has  been  payment  or  not,  I  must  follow  the  practice  of  Lord 
Langdale,  who,  pointing  out  the  analogy  between  orders  of  course 
and  ex  parte  injunctions,  discharged  all  orders  of«  course  obtained 
upon  a  suppression  of  any  material  facts,  even  though  it  should  ap- 
pear, upon  the  motion  to  discharge  it,  that  the  party  would  be  entitled 
to  the  order  on  a  special  application. 

I  am  of  opinion  that  it  is  very  proper  to  adhere  strictly  to  the  rule, 
that  upon  an  application  for  ex  parte  orders  no  material  circumstance 
should  be  suppressed,  and  on  that  ground  alone  I  must  discharge  this 
order. 
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December  8, 1851. 

Solicitor  and  Client  —  Taxation  after  Payment  - —  Protest. 

Taxation  of  a  bill  paid  under  protest,  on  the  ground  of  overcharges,  and  that  the  solicitor 
had  refused  to  part  with  the  title  deeds  until  payment,  refused  with  costs,  it  not  appeariqg 
how  long  the  bill  had  been  d^ivered  before  payment 

The  principle  of  taxation  after  payment  is  not  to  be  extended. 

This  was  a  petition  for  the  taxation  dfter  payment  of  a  mortgagee's 
solicitor's  bill.  The  grounds  relied  on  were,  that  the  solicitor  had 
fornished  an  abstract  of  title  to  the  intended  transferee  of  the  mort- 
gage of  an  unnecessary  length,  and  containing  less  than  the  ordinary 
number  of  folios,  for«which  he  had  charged  10s,  a  sheet ;  and  that  the 
solicitor  refused  to  part  with  the  title  deeds  until  payment  of  his  bilL 
The  bill  was  paid,  under  protest,  on  the  2d  of  September  to  prevent 
foreclosure.    In  re  Walsh,  12  Beav.  490. 

It  did  not  appear  when  the  bill  had  been  delivered. 

Roupell  and  Bennet,  in  support  of  the  petition,  cited  Ez  parte 
Elmslicy  12  Beav.  538. 

JR,  Palmer  was  not  heard. 

The  Master  of  the  Rolls,  having  asked  whether  it  appeared  when 
the  bill  had  been  delivered,  and  it  having  been  stated  that  it  did  not, 
said :  — 

To  obtain  a  taxation  of  a  settled  bill,  there  must  be  not  only  over- 
charges, but  some  substantial  pressure.  I  so  decided  in  Re  Browne;^ 
and  I  then  stated,  that  I  neither  considered  it  the  proper  construction 
of  the  statute,  nor  desirable,  to  extend  the  principle  of  directing  a 
taxation  after  payment,  and  that  I  should  do  nothing  which  would 
extend  the.  cases  on  that  point.  Here  there  is  no  more  than  the 
alleged  overcharge;  I  must  therefore  dismiss  the  application  with 
costs. 


^  15  Beayan,  83. 

'15  Beavan,  61 ;  s.  c.  anU^  p.  83,  and  afterwards  affirmed  by  the  Lords  Josticea. 
For  a  report  of  which  case  see  11  £ng.  Rep.  102. 
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had  already  been  sold  out  and  invested  in  the  purchase  of  a  house, 
No.  7,  St.  George's  Place,  Cheltenham,  in  which  the  two  ladies  lived, 
in  which  they  were  equally  interested. 

On  the  6th  of  September,  1820,  Mrs.  M^Gachen,  then  Miss  Ann 
Dew,  married  the  defendant  M*Gachen;  and  a  settlement  was  then 
executed,  by  which  the  half  of  funds  was  settled  on  trusts,  under 
which  the  infant  plaintiffs  are  entitled,  on  the  decease  of  Mr.  and  Mrs. 
M'Gachen.  By  this  settlement,  the  moiety  of  the  copyhold  house  at 
Cheltenham  was  to  be  surrendered  to  the  uses  of  the  settlement,  but 
that  deed  contained  no  power  of  laying  out  any  portion  of  the  other 
settled  funds  in  the  purchase  of  such  estate.  The  trustees  of  this 
settlement  were  the  defendants  Tomkyns  Dew,  Colonel  Graves,  and 
Samuel  Parsons. 

The  remaining  sister  married  Mr.  Furlong;  and  a  similar  settle- 
ment was  made  on  the  marriage,  but  with  this  addition,  that  it  con- 
tained a  power  to  invest  any  portion  of  the  funds  thereby  settled  in 
the  purchase  of  real  estate.  The  trustees  of  this  latter  settlement 
were  Tomkyns  Dew  and  Thomas  Burton. 

On.neither  marriage  was  the  stock,  at  that  time  at  least,  transferred 
to  the  trustees  of  the  settlement.  The  trustees  of  the  settlement  of 
Mr.  and  Mrs.  M'Gachen  did  not,  as  they  ought  to  have  done,  require 
the  trustees  Styleman  and  North,  in  whose  names  the  stock  was 
standing,  to  transfer  the  stock  into  their  names,  upon  the  trusts  of  the 
settlement.  It  is  suggested,  that  the  reason  of  this  omission  was  the 
circumstance  that  an  annuitant,  Mrs.  Powell,  was  then  alive :  how- 
ever, at  the  time  of  the  transaction  in  question,  the  whole  stock  was 
standing  in  the  names  of  Styleman  and  North. 

It  appears  that  early  in  the  year  1826,  Mr.  M'Gachen  was  desirous 
of  purchasing  the  remaining  half  of  the  house  at  Cheltenham,  in 
which  he  resided ;  and  after  some  negotiation,  he  agreed  with  Mr. 
Furlong  to  buy  the  half  at  the  price  of  600/. ;  and  it  was  desired,  and 
requested  by  Mr.  M'Gachen,  that  in  order  to  effect  the  transaction,  so 
much  stock  as  was  settled  to  the  use  of  his  marriage  settlement 
should  be  transferred  to  the  use  of  Mr.  and  Mrs.  Furloughs  marriage 
settlement,  and  that  the  half  of  the  copyhold  messuage  should  be 
surrendered  to  the  use  of  the  settlement  of  Mr.  and  Mrs.  M*Gachen. 
For  this  purpose,  he  applied  to  the  trustees  of  his  marriage  settlement 
to  concur  in  effecting  this  arrangement  They  seem  to  have  been  at 
first  willing  to  do  so,  but  on  examining  the  settlement,  and  finding 
that  it  contained  no  power  to  invest  money  in  land,  they  declined  to 
do  so.  Upon  this,  Mr.  M'Gachen  applied  to  Styleman  and  North  to 
assist  him  in  effecting  this  arrangement,  which  they  accordingly  did. 
The  real  nature  and  character  of  this  transaction  is  a  matter  of  con- 
test between  the  parties,  but  most  of  the  facts  relating  to  it  are  not 
disputed.  It  is  not  questioned  but  that  Styleman  and  North,  in 
whose  names  the  stock  belonging  both  to  Mrs.  M^Gachen  and  Mrs. 
Furlong,  and  included  in  the  settlement  made  on  their  marriage,  was 
then  standing,  authorized  Parsons,  who  was  their  stock  broker,  and 
one  of  the  trustees  of  Mrs.  M'Gachen's  settlement,  to  sell  out  suffi- 
cient stock  to  produce  600/.;  that  he  did  so,  and  that  he  invested  this 
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sum  in  the  purchase  of  fresh  stock,  in  the  names  of  Tomkyns  Dew 
and  Thomas  Burton,  and  that  they  held  this  stock  so  purchased  on 
the  trusts  of  the  settlement  of  Mr.  and  Mrs.  Furlong. 

It  is  contended  by  the  defendants,  the  trustees,  that  the  real  transac- 
tion was  an  advance  of.  money  to  Mr.  M*Gachen  by  Styleman  and 
North,  to  buy  the  other  half  of  the  house  in  which  he  resided,  on  his 
own  account  and  for  his  own  purpose,  and  that  they  are  not  liable  in 
respect  of  it;  bui  that  if  any  one  is  so  liable,  it  is  the  trustees  Style- 
man  and  North,  and  not  themselves ;  but  if  the  court  should  be  of 
opinion  that  they  are  liable,  at  all  events  that  Mr.  M*Gachen,  who  got 
the  benefit,  must  be  the  first  to  restore  the  fund.  Mr.  M*Gachen  con- 
tends, that  this  is  not  the  correct  view  of  the  case,  and  that,  in  truth, 
the  transaction  was  merely  an  understood  mode  of  getting  over  the 
difficulty  arising  from  the  omission  from  his  marriage  settlement  of 
the  power  to  invest  in  land:  —  that  the  trustees  Dew  and  Graves 
have  both  the  money  and  the  half  of  the  house,  which  has  never  been 
surrendered ;  and  that  if  they  are  compelled  to  restore  the  fund,  they 
cannot  call  on  him  to  do  any  thing. 

The  infant  plaintiffs  in  the  first  suit  say,  whichever  way  the  tran- 
saction is  looked  at,  it  is  a  breach  of  trust,  and  the  trustees.  Dew  and 
Graves  and  Trezevant  (the  representative  of  Parsons,)  must  replace 
the  money.  I  think  that  the  transaction  by  which  Styleman  and 
North  authorized  the  sale  of  the  stock,  to  enable  Mr.  M^Gachen  to 
buy  the  half  of  the  house,  was,  in  truth,  a  loan  of  so  much  of  the 
purchase-money  to  Mr.  M'Gachen,  believing  that  by  taking  the  secur- 
ity of  thq  house  and  the  security  of  Mr.  M'Gacben  they  would  be 
safe.  I  am  confirmed  in  this  view  of  the  case  by  various  documents 
used  in  the  cause  which  prove  this  distinctly. 

That  this  was  a  breach  of  trust  committed  by  Styleman  and  Norths 
for  which  they  were  liable,  can  admit  of  no  question,  and  the  trustees 
of  the  settlement  of  Mr.  and  Mrs.  M^Gachen,  on  that  account,  claim 
to  be  exonerated  from  all  liability  in  this  matter.  I  am,  however,  of 
opinion  that  they  are  not,  and  that  Mr.  Dew  and  Mr.  Parsons,  who 
participated  in  this  transaction,  are  equally  liable.  It  was  their  duty 
to  cause  the  funds  to  be  transferred  into  their  own  names  upon  the 
trusts  of  that  settlement ;  and  still  more  was  it  their  duty  to  do  so, 
if  they  became  aware  of  any  circumstance  that  was  likely  to  preju- 
dice or  affect  this  fund.  If  a  husband  on  his  marriage  settle  stock 
standing  in  his  own  name,  without  making  a  transfer  to  the  trustees 
of  that  settlement,  and  the  trustees,  having  taken  no  step  to  obtain  a 
transfer,  become  aware  that  the  husband  is  about  to  sell  out  and  ap- 
ply this  money  for  his  own  purpose,  they  would,  in  my  opinion, 
commit  a  breach  of  trust  if  they  took  no  steps  to  prevent  such  a  loss 
of  the  fund ;  but  still  more  so  if  they  were  participators  in  the  trans- 
action, and  actually  and  knowingly  received  the  produce  of  the  fund 
so  improperly  sold  out,  either  for  their  own  benefit,  or,  as  trustees,  for 
the  benent  of  strangers.  In  Claugh  v.  pond^  3  Myl.  &  Or.  490,  Lord 
Cottenham  held,  that  if  a  trustee  so  place  a  fund  that  it  may,  by 
possibility,  be  afterwards  lost,  and  the  act  is  not  authorized,  he  must 
bear  the  consequence. 


100        COURTS  OP  CHANCERY,  1852. 


M*Gacheii  v.  Dew. 


Thfa  is  a  still  stronger  case ;  and  I  am  of  opinion  that  Mr.  Tom- 
kyns  Dew  and  Mr.  Parsons  are  answerable  for  the  breach  of  trust 
occasioned  by  the  selling  out  of  this  stock.  It  is  said,  that  no  case 
of  omission  is  made  by  the  bill ;  but  this  goes  beyond  omission,  and 
it  is,  in  my  opinion,  a  distinct  breach  of  trust;  and  the  bill  does,  in 
fact,  contain  a  charge  or  statement  as  to  omission. 

The  next  question  is  this  :  Is  it  then  necessary  that  Styleman  and 
North  should  be  parties  to  this  suit?  I  think  not.  The  infant 
plaintiffs  may  proceed  against  their  trustees,  who  have  committed 
this  breach  of  trust,  without  making  other  persons  who  have  also 
committed  or  joined  in  the  commission  of  that  breach  of  trust  parties. 
Mr.  and  Mrs.  Furlong,  and  the  trustees  of  their  settlement,  are  clearly 
not  necessary  parties.  There  is  not  properly  before  me  any  question 
as  to  the  value  or  title  of  the  property  brought.  Being  of  opinion, 
as  I  am,  that  it  was  a  transaction  for  the  benefit  of  Mr.  M*Gachen, 
the  infant  cestuis  que  trusty  the  plaintiffs  in  the  first  suit,  may  sue  the 
trustees,  and  cause  the  fund  to  be  restored,  without  any  regard  to  the 
question  what  was  done  with  the  fund  when  sold  out,  and  whether 
it  was  applied  in  the  purchase  of  an  estate  with  or  without  a  good 
title. 

The  result  is,  that  in  the  first  suit  there  must  be  a  decree  against 
Dew  and  the  estate  of  Parsons,  to  make  good  the  753/.,  3Z.  per  cent, 
reduced ;  and  as  the  suit  has  been  instituted  solely  for  this  object,  it 
must  be  made  with  costs.  Atherton,  who  was  a  necessary  party,  who 
naturally  could  not  join  the  plaintiffs  or  act  with  the  defendants,  must 
have  his  costs,  which  the  plaintiffs  must  add  to  their  own  costs.  No 
costs  to  Mr.  and  Mrs.  M'Gachen. 

In  the  second  suit,  the  decree  to  be  pronounced  follows  of  course 
from  what  I  have  stated.  This  was,  in  my  opinion,  a  loan  firom 
Btyleman  and  North  to  M*Gachen ;  and  although  the  trustees  of  his 
settlement  are  liable  to  the  infants  to  make  it  good,  because  they 
sanctioned,  approved,  and  partly  assisted  in  the  transaction,  yet  the 
whole  was  done  for  his  benefit,  and  he  has  had  all  the  advantage  of 
the  transaction ;  and  as  he  has  applied  it  in  the  purchase  of  the 
moiety  of  a  house  in  which  he  resides  (whether  the  title  be  good  or 
bad  was  a  matter  for  his  own  consideration,)  he  being  purchaser,  he 
gave  security  to  Styleman  and  North  for  the  repayment  of  it  It  fol- 
lows from  this,  that  the  trustees,  being  compelled  to  replace  the  fund, 
are  entitled  to  compel  Mr.  M'Gachen  to  make  good  to  them  the 
763Z.,  3/.  per  cent,  reduced  stock  sold  out.  He  was  aware  that  it  was 
a  breach  of  trust  when  he  asked  it  to  be  done,  he  obtained  the  benefit 
of  it,  and  he  must  make  it  good.  I  am  also  of  opinion  that  the 
trustees  are  entitled,  when  they  have  replaced  this  stock,  to  recoup 
themselves  out  of  the  dividends  of  the  funds  in  their  hands  belong- 
ing to  Mr.  M*Gachen,  but  not  out  of  those  belonging  to  Mrs.  M'Ga- 
chen,  although  she  signed  the  letter  to  Styleman.  It  was  the  act  of 
the  husband  and  wife,  and  he^alone  is  liable. 

Mr.  M*Gachen  also  must  pay  the  costs  of  this  suit,  which  he  has 
resisted,  but  not  I  think  the  costs  of  the  first  suit.  That  was  brought 
in  respect  of  the  misconduct  of  the  trustees,  and  they  must  bear  their 
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costs  of  that  suit.    The  same  rule  must  folfo^  Atherton's  costs  in 
this  suit  as  in  the  other.  *  >**-•*•• 

I  am  of  the  opinion,  also,  that  the  decree  in  this^sltit  must  be  pre- 
faced by  an  undertaking  by  the  plaintiff  Tomkyns  ^xflo  surrender, 
or  to  cause  to  be  surrendered,  to  Mr.  M'Oachen  all  ilj^^tight,  title, 
and  interest  of,  in,  and  to  the  said  half  messuage  in  St  George's  Place, 
conveyed  by  the  settlement  on  the  marriage  of  Mr.  and-!Mjpg.. Pur- 
long,  now  vested  in  himself  and  his  co-trustee,  Mr.  Burton ;  8^.«pon 
that  being  done,  declare  Mr.  M'Gachen  bound  to  make  TO()^*.tIie 
753/!.  reduced  stock ;  and  that  upon  Dew  and  Burton  makmg  such-* 
surrender  as  aforesaid,  they  are  entitled,  until  Mr.  M'Gachen  8ha){  .f*.^ 
repay  the  7532.,  to  retain  out  of  the  dividends  coming  to  Mr.  M'Gb-':  */\ 
chen  so  much  as  may  be  necessary  to  make  good  what  is  due  from     •'*  * 
him. 

I  cannot  conclude  without  regretting  that  this  suit  has  been  in- 
stituted. If  in  truth  the  half  house  is  worth  the  amount  of  the  stock, 
it  would  be  no  real  detriment  to  the  infant  plaintiffs  that  the  title 
was  defective  only  by  reason  of  the  claim  to  free  bench,  which  would 
probably  not  have  affected  them ;  and. the  decree,  which  by  the  strict 
rule  of  the  court  I  am  compelled  to  make  for  enforcing  the  repay- 
ment of  the  stock,  and  making  the  father  of  the  infant  plaintiffs  make 
it  good,  might  wholly  have  been  avoided. 


CocKELL  V.  Taylor;  Collett  v.  Preston;  Preston  r.  Collett.^ 

December  16, 18, 19, 1851,  and  January  12, 1852. 

Vendor  aud  Purchaser  —  Inadequacy  of  Consideration — Fraud  — 
Valuaiian  of  Surveyors —  Champerty —  Purchase  of  chose  in  action 
—  Con/hmuUian  of  void  transaciionj  in  ignorance. 

A.  B^  being  desirons  of  raising  money  to  enable  him  to  prosecute  his  daim  to  a  fund  in 
ooort,  applied  to  a  solicitor  for  that  purpose.  An  agreement  was  executed,  by  which  the 
solicitor  agreed  to  lend  1,000/.,  and  A.  B.  agreed  to  purchase  from  him  some  laud  for 
6,000/.  (ten  times  its  value).  The  land  was  conyeyed,  and  the  funds  in  court  mortgaged 
by  A.  B.  for  the  6,000/.;  but  the  1,000/.  was  not  advanced  at  the  time.  The  court,  on  the 
ground  of  the  gross  inadequacy  of  value,  coupled  with  the  other  circumstances  of  the  case, 
set  aside  the  whole  transaction  with  costs. 

Inadequacy  of  value,  though  it  is  not  b^  itself  a  sufficient  ground  for  avoiding  a  sale,  is  yet 
of  great  weight  when  coupled  with  cucnmstanoes  of  oppression. 

The  court  IooIes  with  suspicion  at  the  evidence  of  value  derived  from  the  mere  opinion  given 
'  by  surveyors,  unsupported  by  any  other  circumstances. 


1 15  B^van,  103 ;  21  Law  J.  Bep.  (n.  s.)  Chanc  545. 
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A  partj  proseenting  fai&^<^cv&  to  a  fond  in  court,  and  to  -vrhich  he  was  nltimately  fotad 

entitled,  mortgaged  iiymjenU  liu,  to  enable  him  to  carry  on  his  claim:  — 

•  •  • 
Hdi^  not  Toid  for  c^layierfy. 

A  purchaser  of  A  uXfta^  im  izctim  takes  it  sabject  to  all  equities ;  and,  therefore,  where  A 
mortgaged  »*%ha*^  court  to  B,  and  afterwards  joined  B  in  a  snb-mortgage  to  C,  and  it 
was  decidedi  tfiat  {he  mortgage  to  B  was  frandnlent  and  void: — 

Hdd^  that  it  Vjis  void  also  as  to  C,  and  that  neither  A's  concorrence  in  the  first  or  second 
mosQiagp  {trevented  him  from  insisting  on  the  invalidity  of  the  transaction  with  B,  he  A 
nof^wn^  cognizant  of  his  rights. 


•    -   • 
•  •  •> 


.   *•  T^The  facts  of  this  case  are  more  folly  stated  in  the  judgment  of  the 

*.';.ponrt,  but  the  following  is  a  brief  oatHne : — 

;  *  In  1848,  Collett,  in  right  of  his  wife,  was  engaged  in  prosecuting, 
as  against  the  crown  and  another  adverse  claimant,  a  right  to  one 
fourth  of  a  considerable  fund  in  court,  in  the  suit  of  CoUett  v.  ilfa«/e. 
He  was  desirous  of  raising  a  sum  of  money  to  enable  him  to  prose- 
cute his  claim,  and  for  that  purpose  applied  to  Ker,  a  solicitor,  who, 
through  the  instrumentality  of  Cannop,  applied  to  Finch,  another 
solicitor.  Finch,  it  appeared,  was  possessed  of  some  building  ground 
near  Hammersmith  Bridge,  which  was  vested  in  Preston  for  him. 
On  the  25th  of  October,  1848,  an  agreement  was  executed  between 
Finch  (acting  nominally  as  the  agent  of  Preston)  of  the  one  part,  and 
Collett  of  the  other ;  whereby  Finch  agreed,  to  lend  Collett  l,000t, 
and  Collett  agreed  to  purchase  a  bit  of  the  land  for  6,000/.,  to  be  paid 
when  the  funds  in  the  suit  should  be  recovered ;  and  Collett  agreed 
to  execute  a  mortgage  of  the  funds  for  the  6,000/.  It  appeared  that 
6,000/.  was  ten  times  the  value  of  the  land. 

On  the  13th  of  December,  1848,  the  land  was  conveyed,  in  consi- 
deration of  6,000/.  alleged  to  be  paid  ;  and  on  the  next  day  (14th  of 
December)  Collett  executed  a  mortgage  of  the  one  fourth  of  the  fund 
in  court,  to  secure  the  6,000/.  to  Preston. 

On  the  next  day  (15th  of  December,  1848)  Finch  signed  and  de- 
livered to  Collett  the  following  memorandum,  addressed  to  him:*- 
"  London,  15th  December,  1848.  Sir,  —  In  consideration  of  your 
having  this  day  completed  your  purchase  of  the  land  at  Barnes  for 
6,000/.,  as  proposed  under  our  agreement  dated  the  2Sth  day  of  Octo- 
ber, 1848,  I  hereby  undertake  to  carry  out  the  other  part  of  the  said 
agreement  entered  into  by  me,  on  the  part  of  Henry  John  Preston, 
Esq.,  and  to  pay  you  the  sum  of  1,000/.  out  of  the  first  moneys  re- 
ceived by  me  or  the  said  Mr.  Preston,  by  the  proposed  sale  or  mort- 
age ;  and,  in  the  event  of  no  sale  or  mortgage  taking  place,  in  con- 
sideration of  the  terms  of  the  said  agreement,  I  hereby  undertake  to 
lend  you  the  sum  of  1,000/.  on  or  before  the  1st  day  of  June,  1849,  to 
be  secured  to  me,  or  the  said  Mr.  Preston,  cus  in  the  said  agreement 
is  mentioned." 

No  money  passed  at  the  time  of  the  transaction:  1/.  was  paid  by 
Finch  to  Collett  on  the  12th  of  December,  1848, 10/.  on  the  Slst  of 
December,  1848,  and  12/.  on  the  6th  of  January,  1849,  for  which 
Collett  gave  Finch  his  L  O.  U.         ♦ 

By  indenture  of  the  Ist  of  March,  1849,  to  which  Collett,  Finch, 
and  Preston  were  parties,  reciting  the  mortgage  of  the  14th  of  De- 
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oember,  1848,  Preston,  with  the  consent  of  Collett,  transferred  the  one 
fourth  of  the  fund,  together  with  the  indenture  of  the  14th  Decemberi 
1848,  to  Cockell,  subject  to  redemption  on  payment  of  2,700/. 

On  the  10th  of  February,  1849,  Preston  and  Finch  mortgaged  the 
funds  comprised  in  the  mortgage  of  the  14th  of  December,  1848,  to 
Taylor,  to  secure  500/. 

It  was  not  until  Finch  obtained  the  means  through  the  sub-mort- 
gages that  be  paid  Collett  the  1,000/.  agreed  to  be  lent  on  mortgage, 
and  142/.,  the  last  of  these  instalments,  was  paid  on  the  10th  of 
March,  1849. 

By  the  first  suit  of  Cockell  v.  Taylor^  the  plaintiff  sought  to  enforce 
hia  security.  By  the  second,  of  Collett  v.  Preston^  CoUett  prayed  a 
declaration  that  the  agreement,  conveyance,  and  the  original  mortgage 
were  fraudulent  and  void,  and  that  the  sub-mortgages  were  also  void. 
The  third  suit  was  instituted  by  Preston  to  enforce  the  security  of 
the  14th  of  December,  1848,  for  1,000/. 

RoupeU  and  Tripp^  for  Cockell.  . 

Willcock,  Danielj  and  Terrell^  for  CoUett. 

WaJpole  and  Martindale^  for  Harrison. 

Lloydy  for.  Taylor. 

JR.  Palmer  and  Beadlam^  for  Finch  and  Cannop. 

Grove^  for  Preston. 

Fooks,  Ebllettf  and  SmythCj  for  other  parties. 

Willcockj  in  reply.  The  authorities  relied  on  Nvere  as  follows :  — 
As  to  Champerty,  Comyn's  Dig.  Maintenance,  A.  2  ;  Wood  v. 
DovmeSj  18  Ves.  120 ;  Prosser  v.  Edmonds,  1  Y.  &  C.  Ex.  14,  81 ; 
Hunter  v.  Daniel,  4  Hare,  420 ;  Slachan  v.  Brcmder,  1  Eden,  303. 

As  to  a  purchaser  of  a  chose  in  action  taking  subject  to  all  equities 
affecting  it ;  Matthews  y.  Walwyn,  4  Ves.  118, 126 ;  Hamel  v.  Stokes^ 
4  Price,  161 ;  Dauberp  v.  Cockbum,  1  Mer.  626,  638 ;  Priddy  v.  Rose, 
3  Mer.  104 ;  Ord  v.  White,  3  Beav.  357 ;  Jennings  v.  Bond,  Jones  & 
L.  720. 

As  to  a  party  losing  bis  right  by  countenancing  a  wrongful  title  in 
another :  Hem  v.  Niduills,  1  Salkeld,  289 ;  Greggs  v.  Wells,  10  Adol. 
&  Ell.  90 ;  Govett  v.  Richmond,  7  Sim.  1 ;  Mangles  v.  Dixon,  1  Hall 
&  Tw.  542,  and  1  Mac.  &  G.  437 ;  Roddy  v.  Williams,  3  Jones  & 
Lat.  1 ;  and  being  bound  by  the  conformation,  Hobbs  v.  Norton,  1 
Vern.  136 ;  Earl  of  Chesterfield  v.  Janssen,  1  Atk.  339.  As  to  con- 
structive notice  of  a  fraud :  Kennedy  v.  Green,  3  Myl.  &  K.  699 ;  Jones 
y.  Smith,  1  Phillips,  244.  As  to  setting  aside  a  transaction  for  mere 
inadequacy  of  consideration :  Gwynne  v.  Eeaton,  1  Bro.  C.  C.  8 ;  Low  v. 
Barchard,  8  Ves.  133.  The  case  of  Attwoods.  Small,  6  CI.  &  Fin.  232, 
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was  also  cited  to  show  the  impropriety  of  making  Cannop,  Ker,  and 
James  CockeU,  who  were  mere  witnesses,  parties  to  the  suit 

The  Master  of  the  Rolls  reserved  his  judgment 

January  12.  The  Master  of  the  Rolls.  These  are  three  separate 
and  distinct  suits,  by  different  plaintiffs  seeking  separate  and  inde- 
pendent relief,  yet  they  all  arise  out  of  the  same  transaction  ;  and  the 
relief  to  be  afforded,  or  the  decree  to  be  made  in  each  must,  in  a  great 
measure,  depend  upon  the  validity  of  a  certain  deed  of  mortgage, 
which  is  impugned  in  the  suit  of  Collett  v.  Preston,  As  the  burthen 
of  proof  lies  upon  the  person  contesting  that  validity,  and  as,  unless 
the  plaintiff  Collett  can  succeed  in  proving  that  mortgage  deed  to  be 
invalid,  the  parties  claiming  relief  in  respect  of  it  are  entitled,  as  a 
necessary  consequence,  to  the  relief  they  ask,  it  will  be  convenient,  in 
the  first  place,  to  express  the  opinion  I  have  formed  in  the  case  of 
Collett  V.  Preston. 

In  that  suit,  the  plaintiffs  seek  to  set  aside  a  transaction  for  the  sale 
of  land  at  Hammersmith,  in  the  course  of  which,  and  as  a  considera- 
tion for  such  sale,  a  mortgage  deed  was  executed  by  the  plaintiffs  to 
the  defendant.  Finch,  by  which  6,000^  was  charged  upon  the  share, 
to  which  the  plaintiff  claimed  to  be  entitled  in  a  fund  in  court,  in  the 
suit  of  Collett  V.  Maule.  If  the  plaintiff  should  succeed  to  this  extent, 
he  then,  in  the  second  place,  seeks  to  have  two  mortgages,  one  to  the 
defendant,  E.  W.  Cockell,  and  another  to  the  defendant,  George 
Taylor,  declared  to  be  void,  on  the  ground  that  these  mortgages  were 
purchases  of  a  chose  in  action^  and  that  being  such,  it  must  be  taken 
by  the  persons  who  bought  it,  subject  to  the  equities  which  attached 
to  it. 

The  first  and  main  question  is,  whether  the  transaction  which  con- 
stituted the  original  mortgage  is  fair  and  valid,  because  if  that  cannot 
be  impugned,  all  the  subsequent  dealings,  witn  the  interest  so  created, 
are  valid  and  effectual.  If,  however,  the  original  mortgage  be  set 
aside,  it  still  will  remain  a  question  to  be  decided,  whether  the  sub- 
mortgages of  that  interest,  to  persons  ignorant  of  and  nowise  impli- 
cated in  the  original  transaction,  can  be  toiiched.  The  original 
mortgage  was  given  by  Collett  to  Finch  as  the  consideration  for  the 
purchase  of  a  plot  of  land  near  Hammersmith  Bridge,  belonging  at 
that  time  to  Finch,  and  which  he  had  purchased  as  part  of  a  larger 
portion  from  the  West  Middlesex  Water  Works  Company  two  years 
before.  The  plaintiff,  Collett,  alleges,  that  this  mortgage  deed  was 
obtained  from  him  under  such  circumstances  and  by  such  means  that 
this  court  will  declare  it  to  be  void,  and  order  it  to  be  cancelled,  and 
this  is  the  issue  he  undertakes  to  prove.  The  position  of  Collett  at 
this  time  was  this : —  He  was  in  a  humble  rank  of  life :  he  had  formerly, 
it  appears,  been  in  the  employ  of  Mr.  Cubitt,  as  a  bricklayer;  he 
afterwards  kept  a  greengrocer's  shop,  and  is  described  last  as  being 
out  of  employment.  His  wife,  the  other  plaintiff,  was  distantly  re- 
lated to  a  gentleman  of  considerable  property,  who  had  died  intestate, 
and  to  whose  estate  the  crown  bad  taken  out  administration.    Collett 
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had  instituted  a  suit  in  this  court,  claiming  a  fourth  portion  of  the 
estate  of  the  intestate.  As  might  have  been  anticipated,  his  resources 
for  carrying  on  the  suit  were  none,  except  such  assistance  as  might  be 
derived  from  persons  who  were  convinced  of  the  correctness  and  ulti- 
mate success  of  his  claim;  and  accordingly  he,  together  with  the  other 
claimants,  early  created  a  charge  on  the  gross  mnd  hoped  to  be  re- 
covered, for  the  purpose  of  paying  the  expenses  of  the  suit.  This 
want  of  funds  was  possibly  the  cons^eqaence  of  the  change  of  solicit- 
ors, which  occurred  twice  m  the  conduct  of  the  cause;  it  being  evi- 
dent that  a  solicitor,  whom  the  law  does  not  permit  to  take  security 
for  costs  hereafter  to  be  incurred,  cannot  be  expected  to  make  large 
advances  for  an  indefinite  time,  on  the  strength  of  his  client  being 
likely,  or  even  sure,  to  succeed  ultimately. 

In  1848,  previously  to  and  at  the  time  of  the  transaction  in  ques- 
tion, Mr.  Leete  was  the  plaintiff's  solicitor  in  the  cause  of  CoUeit  t« 
Maule ;  and  the  contest  in  that  suit  before  the  Master  was  so  far 
concluded,  that  the  Master,  although  tie  had  not  made  his  report,  had 
expressed  his  opinion,  that  the  plaintiff  had  made  out  his  case ;  but 
the  Master^s  finding  might,  and  probably  would,  be  contested  both 
by  the  crown  and  by  an  adverse  claimant  of  the  name  of  Susanah 
Brassington. 

The  opposition  of  the  crown  might  be  disposed  of,  if  the  court 
should  express  its  concurrence  with  the  opinion  found  by  the  Master, 
and  the  opposition  of  the  adverse  claimant  might  probably  be  bought 
off;  but  if  not,  great  additional  expense  would  necessarily  have  to 
be  incurred  in  the  trial  of  issues.  That  this  was  the  state  in  which 
the  parties  themselves  conceived  matters  to  stand,  is  established  by 
the  proof  that  an  opinion  to  this,  effect  on  the  case  of  the  plaintiff 
was  given  by  his  counsel.  It  was  evident,  in  this  state  of  things, 
that  money  was  essential  for  the  purpose  oif  prosecuting  the  plain- 
tiff's case,  and  that,  except  his  right  to  a  portion  of  the  fuad  in 
court,  he  had  no  security  or  means  of  obtaining  any  advance  of 
money.  The  rule  of  law  I  have  already  referred  to  made  it  impossiUe 
for  Mr.  Leete  himself  to  advance  the  funds  required ;  and  accordingly, 
Mr.  CoUett  applied  to  Mr.  Ker,  a  solicitor  of  this  court,  with  whom 
be  had  formerly  had  dealings,  to  advance  or  procure  for  him  the  money 
required.  Whether  this  was  done  with  or  without  the  knowledge 
of  Mr.  Leete  does  not  appear,  nor  is  it  in  my  opinion  very  material. 
Ker,  through  the  instrumentality  of  Connop,  applied  to  Finch  for 
this  purpose ;  Finch  was  then,  and  is  now,  a  solicitor  of  this  court, 
and  he  was  the  real  owner  of  eighteen  acres  of  land  on  the  south 
side  qi  Hammersmith  Bridge,  which  he  had  purchased  from  the  West 
Middlesex  Water  Works  Company,  in  the  year  1846,  for  the  sum  of 
5,000/.,  although  the  conveyance  had  been  taken  in  the  name  of 
Preston,  who  was  the  nominal  owner  of  it,  and  a  trustee  for  Finch 
in  this  matter. 

Before  any  arrangement  was  come  to.  Finch  took  the  precaution 
of  ascertaining  firom  the  counsel  of  CoUett,  in  the  suit  of  Collett  v. 
Maule^  the  probability  Collett  had  of  succeeding  in  that  suit.    I  may 
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here  observe,  in  answer  to  an  observation  of  counsel,  that  I  see  no 
impropriety  in  his  taking  that  course,  if  the  transaction  was  a  simple 
loan  of  money  on  the  security  of  the  share  of  Oollett  in  the  fund  in 
court.  It  was  a  prudent  and  a  proper  course  to  Ascertain  that  such 
a  fund  existed,  and  that  Collett  had,  and  probably  would  speedily 
establish,  a  right  to  it.  The  answer  he  obtained  from  the  plaintifTs 
counsel  was  conclusive  as  to  the  ultimate  success  of  Collett,  but 
doubtful  as  to  the  amount  of  expense  which  might  be  required  for 
that  purpose,  which  expense  would  depend  on  the  extent  of  the  re- 
sistance which  might  be  offered  by  the  crown  and  by  the  adverse 
claimant,  Susannah  Brassington. 

Having  obtained  this  opinion,  the  position  of  the  parties  was  this: 
both  the  plaintiff  and  Leete,  his  solicitor  in  the  cause  on  one  side,  and 
Finch  on  the  other,  knew  that  an  advance  of  money  was  essential  to 
enable  Collett  to  succeed  in  establishing  his  right;  they  also  knew 
that  Collett  had  applied  for,  and  was  in  every  way  endeavoring  to 
raise  money  for  this  purpose,  and  that  he  had  no  security  to  give  ex* 
cept  his  share  of  the  fund,  his  right  to  which  was  to  be  established  by 
means  of  this  very  advance  of  money.  This  was  the  state  of  the 
case  when  the  agreement  of  the  25th  of  October,  1848,  was  entered 
into  between  Finch,  nominally  as  the  agent  of  Preston,  on  the  one 
part,  and  the  plaintiff  on  his  own  account  on  the  other  part 

I  may  here  observe,  that  it  does  not,  in  my  opinion,  appear  to  be 
very  material  that  Finch  did  not  communicate  to  Collett  the  fact  that 
Preston  was  not  the  party  really  contracting,  but  that  he,  Finch,  was 
himself  the  contracting  party,  which  was  undoubtedly  the  case.  It 
is,  however,  of  great  importance,  bearing  in  mind  the  state  and  con- 
dition of  the  plaintiff,  and  his  wants  at  this  time,  to  examine  the 
nature  and  effect  of  the  agreement  itself.  This  document  bears  date 
the  25th  of  October,  1848,  and  is  to  this  effect :  After  reciting  that 
Collett  was  desirous  of  raising  1,000/.  for  his  immediate  use,  to  be 
secured  upon  the  under-mentioned  funds,  and  was  also  desirous  of 
purchasing  from  Preston  the  after-mentioned  piece  of  ground,  Preston 
agreed  to  lend  or  procure  to  be  lent  to  Collett  1,000/.  at  interest  at 
5/.  per  cent,  to  be  secured  upon  a  certain  sum  of  1,884/.  65.  4e2., 
secured  to  Collett  by  other  claimants  out  of  shares  in  the  funds  in 
the  suit  of  Collett  v.  Maule;  and  Preston  also  agreed  to  sell,  and 
Collett  to  purchase,  all  that  piece  of  ground  [describing  it]  at  the 
price  of  6,000/.,  to  be  payable  and  paid  when  and  so  soon  as  the  one 
fourth*  share  of  Collett,  of  and  in  the  funds  in  the  suit  of  Collett  v. 
Mauley  should  be  receivable  by  him ;  and  Collett  agreed,  that  he  and 
all  necessary  parties  should  execute  a  mortgage  of  the  one  fourth 
share  of  the  funds  in  the  said  suit,  for  securing  the  payment  of  the 
sum  of  6,000/.  to  Preston,  upon  Preston  executing  to  him  a  proper 
conveyance  of  the  said  piece  of  ground.  Then  followed  a  provision 
as  to  interest,  and  as  to  the  houses  to  be  built  on  the  ground,  &c.,  &c. 

The  form  and  recitals  in  this  document  seem  to  me  to  point  to  the 
raising  of  money  as  a  primary  and  leading  object ;  and  my  opinion, 
derived  from  the  circumstances  I  have  already  referred  to,  and  those 
to  which  I  am  about  shortly  to  refer,  is,  that  in  this  affair  the  plaintiff 
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was  simply  desirous  of  raising  money  to  prosecute  successfully  the 
suit  of  Collett  V.  Maule.  He  had  no  funds  at  his  disposition  to  buy 
land,  or  to  enter  on  any  building  speculation,  and  he  was  much 
pressed  for  money  to  establish  his  rights  in  the  suit  of  Collett  v. 
Maule. 

Whatever  might  have  been  his  disposition  to  indulge  in  projects  of 
that  description,  to  do  so  before  he' had  realized  the  funds  in  that  suit 
would  have  been  folly  little  below  insanity.  That  he  did  entertain 
any  such  disposition,  or  that  he  either  desired  or  took  any  active  steps 
to  purchase  land,  and  enter  on  a  building  speculation,  is  not,  in  my 
opinion,  supported  by  any  evidence  in  this  cause;  on  the  contrary, 
all  the  evidence  before  me,  and  the  construction  and  form  of  the 
agreement  itself,  confirm  the  view  of  the  case  I  have  already  stated, 
and  leave  no  doubt  on  my  mind  that  the  real  object  of  the  agreement 
of  the  25th  of  October,  1848,  so  far  as  the  plaintiff  was  concerned,  was 
not  to  buy  land,  but  to  obtain  an  advance  of  money  to  carry  on  the 
suit  of  Collett  V.  Maule;  or,  in  other  words,  that  the  transaction  was 
one  of  loan,  in  which  the  purchase  of  the  land  was  not  the  primary 
object  on  the  part  of  the  plaintiff*,  but  was  made  by  Finch  a  condition 
for  advancing  the  money  required. 

In  regarding  this  transaction,  therefore,  I  do  not  look  upon  it  as  a 
simple  case  of  purchase  and  sale  of  land  between  two  persons,  one 
willing  to  sell  and  another  desirous  to  buy;  but  as  a  transaction  in 
which  one  party  is  desirous  to  borrow  and  the  other  consents  to  lend, 
provided  the  borrower  will  consent  also  to  become  the  purchaser  of  a 
particular  parcel  of  land  —  as  a  transaction  involving,  in  my  opinion, 
elements  for  consideration  distinct  from  those  which  would  enter  into 
a  simple  case  of  the  purchase  and  sale  of  land. 

On  the  13th  of  December,  1848,  the  conveyance  of  the  land  was 
executed,  and  on  the  following  day,  the  14th  of  December,  1848,  the 
mortgage  was  executed  on  the  fund  in  court  Why  the  final  com- 
pletion of  the  transaction  was  deferred  till  this  time  (seven  weeks 
after  the  date  of  the  contract)  does  not  distinctly  appear.  It  is  sug- 
gested, that  the  reason  for  the  delay  was,  the  delay  which  occurred  in 
the  Master's  Office,  whose  report,  in  Collett  v.  Maule^  in  favor  of  the 
plaintiff,  was  not  signed  till  the  14th  of  December,  1848.  No  money 
passed  at  the  time  of  the  transaction  :  1/.  had  been  paM  by  Finch  to 
Collett,  on  the  12th  of  December,  1848 ;  10/.  on  the  21st  of  December, 
1848,  and  12/.  on  the  6th  of  January,  1849,  for  which  the  plaintiff  gave 
Finch  his  L  O.  U.  This  appears  from  a  document  in  the  handwrit- 
ing-of  the  plaintiff,  given  in  evidence  on  the  part  of  the  defendants. 
Finch  appears  not  only  to  have  paid  Collett  no  money  at  or  before 
the  time  of  the  execution  of  the  deeds,  but,  so  far  as  can  be  gathered 
from  the  facts  of  this  case,  he  does  not  appear  to  have  had  the  means 
of  doing  so ;  for,  with  the  exception  of  these  three  sams,  amounting 
to  23/.,  it  was  not  till  he  obtained  money  from  Taylor  and  Cockell,  on 
the  security  of  the  plaintiff's  mortgage,  that  he  paid  him  the  further 
instalments,  making  up  the  sum  of  1,000/.  The  last  of  these  iustal- 
ments  was  paid  on  the  10th  of  March,  1849. 

The  land  itself,  the  condition  and  consideration  for  making  thia 
loan,  was  sold  for  a  price  greatly  exceeding  its  real  value. 
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The  evidence  on  this  subject  is  all  on  the  part  of  the  plaintiff;  and 
although  the  defendant  Finch  must  have  been  advised  that  it  was  a 
most  material  part  of  the  case,  he  has  not  gone  into  aiw  evidence  on 
the  subject.  The  evidence  on  the  part  of  the  plaintiff  puts  the  real 
value  of  the  property  sold  at  about  one  tenth  part  of  the  price  con- 
tracted to  be  paid.  It  is  true,  that  the  court  looks  with  some  suspi- 
cion at  the  evidence  of  value  derived  from  the  mere  opinion  given  by 
surveyors,  unsupported  by  any  other  circumstance;  but  in  this  case 
that  evidence  is  not  without  such  corroboration.  In  the  first  place, 
the  plaintiff's  witnesses,  three  in  number,  give  the  grounds  on  which 
they  proceeded,  and  agree  tolerably  closely  in  the  result;  in  the  next 
place,  the  result  of  thejr  valuation  agrees  very  well  with  the  price 
given  by  Finch  for  the  property,  or,  if  it  vary  therefrom,  it  does  so 
only  in  the  mode  most  favorable  to  the  defendant,  by  putting  too 
high  a  value  on  the  property  sold.  Two  years  before  the  transaction 
in  question.  Finch  had  given  5,000/.  for  eighteen  acres,  sold  by  the 
West  Middlesex  Water  Works  Company;  there  is  no  evidence 
given,  or  circumstances  suggested,  to  show  that  the  land  had  either 
been  sold  by  the  company  at  an  under-value,  or  that  it  had  become 
enhanced  in  value  in  1848.  If  each  acre  of  land  were  of  equal  value, 
the  fair  price  per  acre  would  be  about  278/. ;  and  if  one  and  a  quarter 
of  an  acre  be  the  extent  of  the  property  sold,  the  value  would  be  347/. 
There  is  some  evidence  that  this  portion  of  the  land,  by  reason  of  its 
having  a  river  frontage,  was  more  valuable  than  the  rest ;  and  accord- 
ingly, the  surveyors  on  the  part  of  the  plaintiff  estimate  the  value  at 
sums  varying  from  600/.  to  700/.  Taking  all  these  circumstances  into 
consideration,  this  does  not  appear  to  me  to  be  an  under-estimate  of 
the  value  of  the  one  and  a  quarter  acre  sold  to  the  plaintiff;  and 
if  this  be  so,  as  I  have  already  stated,  the  price  given  for  the  pro- 
perty was  little  less  than  ten  times  its  real  value. 

Now,  coupling  this  inadequacy  of  price  with  the  other  circumstan- 
ces of  the  case,  the  question  I  have  to  determine  is,  whether  this  is  a 
transaction  which  this  court  can  allow  to  stand.  It  is  not  my  inten- 
tion to  lay  down,  that  any  inadequacy  of  price,  unaccompanied  by 
other  circumstances,  will  avoid  a  contract,  unless,  perhaps,  it  be  simi- 
lar to  that  referred  to  by  Lord  Hardwicke  as  having  occurred  in  the 
case  of  Jones  ^. Smith,  1  Levinz,  111,  and  1  Keble,  569;  and  ThombO' 
rough  V.  Whiiacre,  6  Mod.  305,  and  2  Raymond,  1164,  where  a  man, 
supposing  that  he  was  buying  a  horse  for  a  few  barleycorns,  had,  in 
reality,  contracted  to  give  500  quarters  of  barley  for  a  horse  worth  8/. 
It  is,  in  fact,  evidence  of  fraud,  but,  standing  alone,  by  no  means  con- 
clusive evidence;  and  if  a  piirchaser  with  his  eyes  open,  without  con- 
cealment or  deception  on  the  part  of  the  seller,  choose  to  give  ten 
times  the  value  of  a  property,  it  is  far  from  my  intention  to  say  any 
thing  that  can  lead  to  the  supposition  that  this  transaction  can  be 
impugned.  That,  however,  is  not  the  case  here.  The  purchase  here 
is  the  condition  for  the  loan.  The  plaintiff  had  neither  the  means, 
nor,  as  far  any  proof  goes,  the  inclination  either  to  buy  land  or  to  em- 
bark in  any  building  speculation.  What  he  wanted  was  money,  for 
the  purpose  of  prosecuting  the  suit  of  Collett  v.  Maule.    He  was  in 
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humble  circumstances,  without  the  power  of  obtaining  money,  except 
so  far  as  his  claim  to  the  one  fourth  of  the  fund  in  court  enabled  him 
to  give  security,  and  this  is  a  very  unmarketable  security;  and  though 
no  imputation  can  be  cast  on  his  capacity,  yet  the  document  proved 
to  be  in  his  handwriting  bears  marks  of  his  being  an  illiterate  person. 
Coupled  with  such  circumstances,  the  evidence  of  over-price  is  of 
great  weight,  and  if  the  case  had  stood  here,  I  should  have  been  of 
opinion  that  this  transaction  was  one  which  could  not  stand. 

But  there  are  additional  circumstances  which  con&rm  my  view  of 
the  case.  In  the  first  place,  Mr.  Leete  was  the  solicitor  of  CoUett,  in 
the  cause  of  Collett  v.  Maule,  He  knew  that  CoUett  was  endea- 
voring to  raise  money  to  prosecute  the  cause.  Finch  had  commu- 
nicated with  him  on  the  subject,  and  writes  two  letters  to  him,  one 
on  the  26th  of  October,  1848,  aqd  another  on  the  3d  of  November, 
following,  and  in  neither  does  Finch  hint  a  word  about  the  purchase 
of  the  land ;  nor  does  it  appear  at  any  time  that  any  person  other 
than  Ker  was  consulted  on  the  part  of  the  plaintiff  in  the  transaction, 
and  the  real  nature  of  it  appears  to  me  to  have  been  kept  back  and 
concealed  from  Mr.  Leete.  I  say  nothing  about  the  form  of  the  con- 
veyance, or  the  circumstance  that  the  documents  were  executed  by 
Preston,  who  was  a  mere  agent  for  Finch  in  the  matter ;  I  see  nothing, 
in  that  part  of  the  transaction,  that  would  have  induced  me  to  come 
to  my  present  conclusion ;  neither  do  the  observations  made  by  coun- 
sel on  the  delivery  and  examination  of  the  abstract  of  title  weigh 
with  me.  But  on  the  other  facts  on  which  I  have  commented,  I  am 
of  opinion,  that  this  was  a  transaction  in  which  advantage  was  taken 
of  the  necessities  of  the  plaintiff,  and  that  so  far  as  regards  the  case 
subsisting  between  the  plaintiff  and  the  defendant.  Finch,  it  is  wholly 
void,  and  must  be  set  aside,  except  so  far  as  money  may  have  been 
actually  advanced  to  the  plaintiff  by  Finch,  upon  the  security  of  the 
indenture  of  mortgage  of  December,  1848. 

During  the  argument,  I  stopped  the  defendant's  counsel  on  the 
question  of  the  objection  raised  to  this  transaction,  on  the  ground  of 
champerty.  In  my  opinion,  little  need  be  said  on  this  subject.  If 
this  were  the  case  of  the  sale  of  a  right  to  sue, —  as  for  instance,  if 
the  plaintiff,  Collett,  had,  before  the  institution  of  the  suit  of  Collett 
'  V.  Prestoriy  sold  any  right  he  might  have  to  set  aside  the  deed  of  De- 
cember, 1848,  —  it  might  have  been  affected  by  the  rule  of  law  which 
relates  to  champerty ;  but  this  deed  is  the  sale  by  a  person  of  his  inte- 
rest in  a  fund  in  court.  The  distinction  between  those  cases  is  well 
pointed  out  by  Lord  Abinger,in  Prossery.  Edmonds^  1  Y.  &  C.  Exch. 
496.  The  right  of  selling  or  mortgaging  interests  such  as  that  which 
was  mortgaged  by  the  deed  of  December,  1848,  has  been  recognized 
and  established  in  numerous  cases,  amongst  which  I  think  it  neces- 
sary only  to  refer  to  the  observations  of  Lord  Eldon,  in  the  case  of 
Wood  \,  Griffith^  1  Swanston,  43.  If  there  had  been  nothing  in  this 
case  but  the  question  of  champerty,  I  should  not  have  felt  any  diffi- 
cultv  in  supporting  the  deed  of  the  13th  of  December,  1848. 

Having  decided  that  this  indenture  is  void  as  between  these  per- 
sons, it  becomes  necessary  to  consider  whether  the  sub-mortgages 
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must  fall  with  the  original  mortgage,  or  whether  they  can  be  supported 
on  separate  grounds.*  The  validity  or  invalidity  of  the  sub-mortgages 
must  be  considered  separately,  as  to  some  extent  they  rest  on  diner- 
eut  and  distinct  facts.  They,  or  at  least  all  of  that  remain  now  to 
be  adjudicated  upon,  are  two  in  number,  namely,  the  mortgage  to  E. 
W.  Cockell  and  that  to  George  Taylor,  aU  the  others  which  existed 
at  the  commencement  of  the  suit  having  since  been  settled  during  its 
prosecution. 

I  will  first  consider  the  case  of  George  Taylor,  principally  because 
it  is  not  embarrassed  by  any  complication  of  circumstances,  but  rests 
on  legal  principles  deducible.  from  a  few  plain  facts. 

On  the  10th  of  February,  1849,  George  Taylor  advanced  a  sum  of 
500/.  to  Finch  and  Preston,  on  the  security  of  the  mortgage  indent- 
ure of  the  14th  of  December,  1848,  which  was  deposited  with  him  as 
a  security;  and  of  this  500/.,  300i.  wa.s  afterwards  advanced  by  Finch 
to  CoUett,  and  it  formed  one  of  the  instalments  of  the  1,000/.  paid  to 
him.  Taylor  was  not  in  the  slightest  degree  cognizant  of  any  fraud 
or  irregularity  having  been  practised  towards  CoUett,  He  bad  no 
notice  of  any  thing  doubtful  or  questionable  in  the  transaction  creat- 
ing the  mortgage ;  and  it  is  not  pretended,  that  he  either  knew  or 
was  set  upon  inquiring,  whether  that  transaction  was  a  good  or  a  bad 
one ;  and  he  therefore  contends,  that  he  is  entitled  to  hold  the  original 
mortgage  security  as  valid  and  effectual,  for  the  sums  advanced  by 
him  to  Finch  on  the  security  of  that  deed.  On  the  other  hand,  it  is 
contendedi  that  admitting  the  facts  as  above  stated  to  be  correct,  still 
the  rule  of  equity  is,  that  a  man  who  purchases  a  chose  in  action  does 
80  subject  to  all  the  equities  which  attach  to  it,  and  that,  consequently, 
he  bought  Finch's  interest  in  the  share  of  the  plaintiff,  in  the  fund  in 
CoUett  V.  MaulCj  subject  to  the  possibility  of  its  being  proved  there- 
after, either  that  another  person  had  a  better  title  to  it  than  Finch,  or 
that  Finch's  security  on  it  was  itself  worth  nothing. 

The  rule  relative  to  the  equities  which  attach  on  a  chase  in  €Lction 
has  been  discussed  and  established  in  many  cases.  It  has  not  been 
disputed,  nor  can  it  be  doubted,  that  the  purchaser  of  a  cliose  in  action 
does  not  stand  in  the  situation  of  a  purchaser  of  real  estate  for  valu- 
able consideration  without  notice  of  any  prior  title,*  but  that  the  pur-^ 
chaser  of  a  chose  in  action  takes  the  thing  bought  subject  to  all  the 
prior  claims  upon  it  If,  therefore,  the  share  of  the  plaintiff.  Collet,  in 
the  fund  in  court  had  been  charged  with  a  sum  to  another  person 
unknown  to  Taylor,  Taylor  would  have  taken  this  interest  in  the  fund 
subject  to  that  charge.  The  question  here  raised  arises  from  the  cir- 
cumstance, that  the  prior  equity  is  an  equity  in  the  assignor  of  the 
chose  in  action  to  dispute  and  set  aside  that  assignment  on  the  ground 
of  fraud ;  and  it  is  suggested,  that  although  there  be  not  any  doubt 
or  question  as  to  the  general  rule,  yet  that  this  must  be  taken  with 
some  qualification,  when  the  person  himself  who  asserts  th^  equity 
has  created  the  interest  under  which  the  assignee  of  the  chose  in  ac» 
iion  claims  it.  But  I  have  not  come  to  that  conclusion.  I  cannot, 
on  this  ground,  draw  any  distinction  between  the  diflerent  sort  of 
equities  affecting  a  chose  in  action^  or  alter  their  priorities.     Ai^sum- 
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ioj?,  as  I  do,  for  the  purpose  of  this  present  argament,  that  the  plain- 
tin  Collet  has  a  prior  equity  to  this  chose  in  action^  and  that  the  title 
to  it  of  the  person  through  whom  Taylor  claims  is  either  void  or  sub- 
ject to  that  of  the  plaintiff,  the  circumstance  that  the  plaintiff  has 
been  induced  to  create  or  countenance  such  title,  by  instruments 
which  the  court  holds  to  be  void,  will  not,  in  my  opinion,  postpone  or  ; 
alter  his  original  title.  In  saying  this,  and  in  assuming  that  the  plain- 
tiff has  this  eqaity  now  subsisting,  it  is  obvious  that  I  must,  for  that 
purpose,  assume,  that  the  conduct  of  the  plaintiff  has  not  affected 
this  right,  which  is  a  question  still  remaining  to  be  considered;  but, 
assuming  that  I  am  right  in  my  decision,  that  the  original  mortgage 
of  December,  1848,  is  void  as  against  the  plaintiff,  and  that  he  has 
done  nothing  to  countenance  any  subsequent  dealing  with  it,  I  am  of 
opinion,  that  third  persons  cannot,  by  innocently  dealing  with  the  per- 
son who  improperly  obtained  the  mortgage,  acquire  any  equity  against 
the  plaintiff.  This  is  the  very  point  decided  by  Lord  C.  J.  Wilmot, 
in  the  case  of  Bridg'man  v.  Oreen  and  others^  Wilmot,  64,  and 
cited  with  approbation  by  Lord  Eldon,  Huguenin  v.  Bgaeley^  14  Ves. 
286.  "  There  is  no  pretence,"  says  C.  J.  Wilmot,  **  that  Green's  bro- 
ther, or  his  wife,  was  party  to  any  imposition,  or  had  any  due  or  undue 
influence  over  the  plaintiff.  But  does  it  follow  from  thence  that  they 
must  keep  the  money  ?  No :  whoever  receives  it,  must  take  it  taint- 
ed and  infected  with  the  undue  influence  and  imposition  of  the  per^ 
son  procuring  the  gift  His  partitioning  and  cantoning  it  out  amongst 
his  relations  and  friends  will  not  purify  the  gift  and  protect  it  against 
the  equity  of  the  person  imposed  upon ;  let  the  hand  receiving  it  be 
ever  so  chaste,  yet,  if  it  comes  through  a*  corrupt,  polluted  channel, 
the  obligation  of  restitution  will  follow  it" 

I  am  of  opinion,  therefore,  that  in  the  absence  of  any  conduct  on 
the  part  of  CoUett  prejudicing  his  right,  his  title  is  paramount  to  that 
of  Taylor. 

I  proceed  now  to  consider,  how  far  the  conduct  of  the  plaintiff  may 
have  affected  his  right  —  that  is,  whether  the  plaintiff  has  done,  or 
has  omitted  to  do,  any  thing  by  reason  of  which  act  or  omission  his 
title  is  impaired,  or  that  of  Taylor  is  to  be  preferred.  As  regards 
Taylor,  the  conduct  of  CoUett,  if  it  have  such  effect,  must  consist  in 
what  he  has  omitted  to  do,  for  there  has  been  no  active  proceeding 
on  his  part.  Doing  nothing,  however,  may  in  certain  circumstances, 
have  made  it  inequitable  for  Collett  to  contest  the  title  of  the  defend- 
ant, Taylor. 

I  have  decided,  that  at  the  close  of  the  year  1848,  the  plaintiff  had 
a  right  to  set  aside  the  mortgage  of  the  14th  of  December,  1848,  or, 
in  other  words,  that  his  right  to  the  fund  in  court  was  not  affected 
by  that  instrnment  If,  being  aware  of  this,  he  allowed  any  person 
to  advance  money  to  Finch  on  the  security  of  the  deed,  which  he 
knew  or  believed  could  not  avail  against  him  —  if  he  did  this,  then,  on 
the  ground  of  his^wn  personal  conduct,  this  court  will  not  allow 
Um  to  set  up  his  ntle  against  the  person  whom  he  has  permitted  to 
be  misled  by  the  belief  that  no  such  title  existed.  As  between  Tay- 
lor and  the  plaintiff,  I  am  unable  to  find  any  such  case  established  by 
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the  evidence.  I  attended  carefully  to  the  evidence,  and  I  have  since 
perused  it,  with  the  view  of  discovering  when  the  plaintiff  first  be- 
came aware  that  the  deed  of  the  14th  of  December,  lb48,  might  be 
set  aside ;  but  I  have  found  nothing  to  lead  me  to  the  conclusion  that 
he  was  aware  of  the  imperfection  of  that  instrument,  before  his  so- 
licitor in  the  cause  was  made  acquainted  with  its  existence  and  the 
circumstances  connected  with  its  execution. 

Now  the  earliest  period  at  which  it  appears  that  the  solicitor  in  the 
cause  of  the  plaintiff  became  acquainted  with  the  deed  of  mortgage 
was  in  May,  1849,  when  the  petitions  were  presented  in  the  cause  of 
Collett  V.  Maule,  for  the  purpose  of  obtaining  stop-orders  on  the  fund 
in  that  suit 

Mr.  Leete  knew  that  Collett  was  raising  money,  but  the  mortgage 
deed  itself,  the  circumstance  that  the  money  secured  by  it  was  the  con- 
sideration for  the  purchase  of  land  at  Hammersmith,  was  never  dis- 
closed to  him  or  to  Mr.  Dalton ;  and  nothing  is  even  suggested  to 
have  occurred,  in  the  interval,  between  the  execution  of  that  deed 
and  the  presentation  of  the  petitions,  which  could  have  induced  the 
plaintiff  to  believe  that  the  deed  was  not  a  valid  and  effectual  instru- 
ment It  has,  it  is  true,  been  argued  befofe  me,  that  it  is  immaterial 
to  consider  when  Collett  first  knew  that  the  deed  of  the  14th  of  De- 
cember, 1848,  was  impeachable,  for  that  every  man  is  to  be  held  to 
be  cognizant  of  the  law; — that  the  deed  is  by  law  either  void,  on  ac- 
count of  the  circumstances  attending  its  execution,  or  that  it  is  not; 
—  that  if  it  be  not  void,  the  plaintiff  has  confessedly  no  case;  —  and 
that  if,  on  the  other  hand,  the  law  is  that  the  deed  was  void,  Collett 
must  be  taken  to  have  been  cognizant  of  that  fact,  and  by  his  subse- 
quent acts  have '  acquiesced  in  the  validity  of  it,  notwithstanding 
such  knowledge.  It  is  evident,  however,  that  this  argument  proceeds 
upon  a  misconception  of  the  principle  of  our  jurisprudence  which 
attributes  to  a  man  a  knowledge  of  the  law.  It  is  no  more  than  that 
every  man  shall  be  held  to  be  cognizant  of  the  legal  consequences  of 
every  act  he  does,  and  which  is  correctly  expressed  in  the  maxim, 
that  ignorcmtia  legis  neminem  ezctisaL  Unless  that  were  so,  crimes 
would  remain  unpunished,  contracts  broken  with  impunity,  and  civil 
obligations  unperformed,  from  the  impossibility  of  establishing  be- 
forehand, that  every  man  knew  the  legal  consequences  of  his  acts. 
But  this  doctrine  is  inapplicable  to  the  case  where  equity  forbids  a 
man  to  contest  the  validity  of  an  act,  which,  knowing  that  he  had 
the  means  to  prevent,  he  has  permitted  to  be  done.  Equity  so  inter- 
poses, on  the  ground  of  the  personal  misconduct,  as  a  quasi  fraud  of 
the  person  who  stands  by,  and  this  misconduct  or  fraud  consists  in 
his  abstaining  from  preventing  that  to  be  done  which  be  knew  he 
could  prevent  Without  that  actual  knowledge,  the  misconduct 
does  not  exist ;  and  to  hold  a  man  guilty  of  an  active  fraud,  by  fix- 
ing him  with  constructive  knowledge,  or  knowledge  by  intendment 
of  law,  would  be  to  pervert  a  rule  of  equity,  which  enforces  a  high 
principle  of  moral  .conduct  into  a  barren  technicality.  I  am  of  opi- 
nion, therefore,  that  as  regards  Taylor,  the  plaintiff  has  not  been 
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gailty  of  any  acquiescence  or  laches  which  can  effect  or  impair  his 
title  to  the  fund. 

I  now  come  to  consider  the  case  of  E.  W.  CockeU.  The  case  of 
E.  W.  Cockell's  mortgage  stands  partly  on  different  grounds  from 
those  on  which  the  mortgage  to  Taylor  rests,  so  far  as  it  rests  upon 
any  conduct  of  the  plaintiff.  Consisting  in  what  he  has  omitted  to 
do,  the  cases  are  th^  same,  and  the  observations  I  have  made  on 
Taylor's  mortgage  will  apply  equally  to  the  case  of  Cockell's  mort- 
gage ;  but,  in  addition  to  this,  the  plamtiff  has  done  various  acts  with 
relation  to  Cockell's  mortgage,  which  are  relied  upon  as  establishing 
his  title  as  against  the  plaintifE  These  acts  are,  first  and  principally, 
that  he  has  executed  the  deed  of  the  first  of  March,  1849,  by  which 
E.  W.  Cockell  advanced  2,700/.  to  Finch,  on.  the  security  of  the 
mortgage  of  the  14th  of  December,  1848 ;  and  further,  that  besides 
doing  so,  and  at  the  time  when  the  deed  of  March,  1849,  was  exe- 
cuted, and  for  the  purpose  of  the  execution  of  that  deed,  he  admitted 
the  validity  of  the  deed  of  mortgage  of  the  14th  of  December,  1848. 
Further,  that  he  was  asked  separately  and  distinctly,  by  two  persons, 
viz.,  by  Cockell,  the  brother  of  E.  W.  Cockell,  and  by  Mr.  Iviraey,  his 
solicitor,  whether  it  was  true  that  he  owed  Finch  6,d()0/. ;  that  in  an- 
swer to  such  questions  he  affirmed  that  he  did,  and  that  he  also  said, 
at  the  time  of  the  execution  of  the  deed  of  March,  1849,  ^^  I  sup- 
pose, if  I  sign  this  deed,  I  am  not  chaiging  my  property  beyond 
6,000/.,"  thereby  agcdn  admitting  or  afnrming  the  fact,  that  the 
charge  of  6000£  was  a  valid  and  subsisting  charge  on  the  fund  in 
court. 

In  examining  the  effect  of  these  expressions,  and  of  this  act  of  ex- 
ecuting the  deed,  it  is  most  material  to  ascertain  and  consider,  whe- 
ther at  the  time  of  so  speaking  and  acting,  CoUett  knew  or  believed 
the  deed  of  the  14th  of  December,  1818,  to  be  a  valid  or  invalid  deed. 
As  I  have  already  observed,  with  reference  to  an  argument  addressed 
to  me  as  to  the  constructive  knowledge  to  be  imputed  to  CoUett,  the 
value  of  those  expressions  depends  principally  upon  whether  they 
were  uttered  with  the  knowledge  that  the  deed  of  mortgage  of  De- 
cember, 1848,  could  be  impeached.  If  the  plaintiff  sincerely  and 
band  fide  believed  that  he  was  bound  by  that  deed,  his  conduct  in 
saying  that  he  owed  6,000/.  to  Finch  on  the  security  of  the  fund  in 
court,  is  neither  reprehensible  nor  fraudulent^  but  it  is  merely  a  state- 
ment of  what  he  believed  to  be  the  truth.  I  have  already  stated, 
that  up  to  this  time  I  see  no  reason  for  supposing  that  Coilett  be- 
lieved himself  not  to  be  bound  by  the  whole  transaction  of  Decem- 
ber, 1848 ;  and  at  this  time,  when  he  was  about  to  concur  in  the 
sub-mortgage  to  E.  W.  Cockell,  agd  when  he  was  using  expressions 
intended  to  bind  him  as  admissions  of  the  validity  of  the  transaction 
of  1848,  the  real  nature  of  that  transaction,  by  which  he  became  or 
believed  that  he  became  debtor  to  Finch  for  the  sum  of  6,000/.,  is 
not  inquired  into.  He  is  not  even  asked  whether  the  whole  6,000/. 
had  really  been  advanced  to  him,  or  whether  any  equivalent  in  lieu 
of  money  had  been  given  as  a  consideration  for  it  In  fact,  no  in- 
quiry is  made  for  the  purpose  of  ascertaining  whether  the  original 
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charge  is  valid.  The  execution  by  CoUett  of  the  deed  of  March, 
1849,  in  the  situation  in  which  he  was  placed,  and  in  the  belief  that 
the  deed  of  December,  1848,  was  valid,  is  a  natural  and  indeed  neces- 
sary consequence  of  that  belief. 

In  order  to  bind  CoUett  by  his  acquiescepce,  according  to  the  rule  of 
equity  I  have  already  referred  to,  and  which  cannot  be  laid  down  too 
s^ongly,  it  is  necessary,  as  I  before  stated,  to  show  that  Collett  un- 
derstood  what  it  was  that  he  assented  to ;  and  that  if  his  confirmation 
of  the  deed  of  December,  1848,  be  relied  upon,  it  must  appear  that 
he  thought  that  he  was  doing  something  beyond  a  mere  formal  act,  or 
that  without  such  confirmation  the  deed  of  1848  would  not  be  avail- 
able against  himself.  With  reference  to  this  subject,  it  is  also  to 
be  observed,  that  Collett  had  no  solicitor  in  the  transaction ;  that 
Mr.  Coekell  did  not  even  know  that  the  deed  of  March,  18^19,  had 
been  explained  to  him,  but  rested  satisfied  with  the  statement  of 
Finch  to  that  effect,  who  had  obviously,  on  any  hypothesis,  the  strong- 
est motive  to  avoid  any  suggestion  of  doubt  of  the  validity  of  the 
deed  of  December,  1848. 

If  that  deed  were  valid,  Colletf  s  joining  in  the  deed  of  March, 
1849,  was  useless,  unless  for  the  purpose  of  confirming  it  If  the 
deed  of  December,  1848,  was  invalid,  his  concurrence  in  March,  1849, 
is  not  material  for  the  purpose  of  confirming  it,  unless  he  knew  or 
believed,  or  with  reasonable  and  proper  diligence  might  and  ought  to 
have  known,  that  the  deed  of  December,  1§48,  could  be  successfully 
impeached.  The  facts  of  the  case,  in  my  opinion,  negative  the  pro- 
position that  Collett  stood  in  any  such  position,  or  had  any  such 
means  of  knowledge  ;  and  that  being  my  opinion,  I  am  bound  to  re- 
gard this  transaction  of  March,  1849,  exactly  in  the  same  way  as  I 
%ould  have  looked  at  it  if  the  deed  of  the  1st  of  March,  1849,  had 
been  the  first  and  only  deed  in  the  transaction,  and  to  consider 
whether  it  could  then  have  bound  the  plaintiffs  interest  in  the 
fund  in  court  to  the  extent  of  2,7002.,  or  indeed  to  any  extent  be- 
yond the  money  he  actually  received.  I  am  of  opinion  that  it  could 
not,  and  that  this  deed  of  March,  1849,  is  of  no  eflect  as  against  the 
plaintiff.  I  have  already  stated,  that  the  deed  of  December,  1848, 
ought  to  stand  as  a  security  for  the  sums  actually  advanced  to  Col- 
lett ;  and  I  have  had  to  consider  whether  either  Taylor  or  Coekell  is 
now  entitied  to  rely  on  their  securities  for  the  amount  of  so  much  of 
the  money  advanced  by  them  as  was  actually  received  by  the  plain- 
tiff; but  I  am  of  opinion  that  they  are  not.  Neither  of  them  ad- 
vanced any  money  to  the  plaintiff;  neither  of  them  dealt  with  the 
plaintiff.  They  both  dealt  with  Finch,  and  with  him  only ;  and  it  is 
only  as  regards  him  that  they  have  any  right  or  claims.  Finch 
might  have  employed  the  money  as  he  thought  fit ;  but  as  he  has 
paid  a  portion  of  it  to  the  plaintifi",  as  between  himself  and  the  plain- 
tiff, Finch  is  entitied  to  rely  on  the  deed  of  December,  1848,  for  so 
much  money  as  was  actually  advanced  by  him  to  the  plaintiff.  But 
this  does  not  apply  either  to  Taylor  or  to  E.  W.  Coekell.  The  re- 
sult is,  that  in  my  opinion,  the  plaintiff,  CoUett,  is  entitled  to  relief, 
and  that  the  decree  to  be  pronounced  must  be  to  this  efiect :  — 
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Declare  that  the  agreement  of  the  25th  day  of  October,  1848,  is 
Toid,  and  deliver  it  up  to  be  cancelled.  Declare  that  the  indenture 
of  the  13th  of  December,  1848,  being  a  conveyance  of  the  heredi- 
taments comprised  in  the  alleged  sale,  is  void,  and  ought  to  be  set 
aside. 

Decree  the  plaintiff  to  reconvey  the  estate  to  Finch,  or  as  he  shall 
direct ;  the  conveyance  to  be  settled  by  the  Master,  in  case  the  parties* 
differ. 

Declare  that  the  mortgage  indenture  of  the  14th  of  December,  1848, 
is  to  stand  as  a  security  only  for  the  sums  which  have  been  advanced 
to  the  plaintiff  by  the  defendant.  Finch,  and  which  remain  unpaid. 
Refer  it  to  the  Master  to  take  an  account  of  what  is  due  to  the  de- 
fendant  Finch,  in  respect  of  the  sums  so  advanced,  in  case  the  parties 
differ  as  to  the  same-  Let  the  Master  also  inquire  who  has  been  in 
the  receipt  of  the  rents  of  the  hereditaments  sold  since  December, 
1848 ;  and  if  Collett  has  been  in  such  receipt,  let  an  account  be  taken 
of  the  rents  received ;  and  if  he  has  been  in  the  actual  possession  of 
the  land  or  of  any  part  of  it,  then  the  Master  is  to  fix  an  occupation 
rent.  Usual  redemption  decree  against  Finch,  on  payment  of  what 
shall  be  found  to  be  due  from  Collett  on  taking  this  account. 

Declare  that  the  sub-mortgage  of  the  1st  of  March,  1849,  to  the 
defendant  Cockell  is  void  as  against  the  plaintif!^  and  that  the  de- 
fendant Taylor  is  not  entitled  to  any  charge  or  lien  on  the  fund  in 
court,  in  the  suit  of  Collett  v.  Mauley  as  against  the  plaintiff  Collett, 
in  respect  of  the  deposit  made  to  Taylor  by  Finch  of  the  deed  of 
December,  1848. 

With  respect  to  the  costs,  I  am  of  opinion  that  Finch  must  pay 
the  costs  of  the  suit  up  to  and  including  the  hearing.     Subsequently 
to  that  period,  I  make  the  usual  redemption  decree ;  and  if  the  state 
of  the  account  cannot  be  agreed  upon,  the  further  costs  will  abide 
the  event,  in  the  manner  usual  in  suits  for  redemption.     Preston  was 
a  necessary  party  to  the  suit,  in  respect  of  his  legal  estate  in  the 
land ;  and  as  no  case  of  fraud  is  established  against  him,  I  am  of  opi- 
nion that  he  must  have  his  costs,  and  that  the  bill  must  be  dismissed 
against  him ;  but  that  the  plaintiff  is  to  add  these  costs  to  his  own  costs, 
and  to  have  them  over  against  the  defendant  Finch.  I  am  of  opinion  also, 
that  I  must  make  the  decree  against  E.  W.  Cockell  with  costs,  so  far  as 
the  costs  of  the  suit  have  been  increased  by  his  insisting  on  the  validity 
of  his  sub-mortgage  of  the  1st  of  March,  1849,  as  against  Collett, 
and  that  I  must  make  a  similar  decree  against  the  defendant  Taylor. 
The  defendants,  Ivimey  and  Harrison,  were  made  parties  in  re- 
s{^ct  of  certain  charges  on  the  fund,  of  which  the  plaintiff  contested 
the  validity,  which  the  defendants  by  their  first  answer  both  insisted 
upon.  These  charges  have  since  been  paid  off,  and  these  defendants  now 
disclaim  all  interest;  no  evidence  has  therefore  been  adduced  or  issue 
raised  on  this  subject  at  the  hearing,  and,  consequently,  as  I  have  no 
means  of  ascertaining  whether  their  claim  was  well  or  ill-founded, 
the  question  having,  in  truth,  been  withdrawn  from  the  consideration 
of  the  court  pending  the  progress  of  the  suit,  the  bill  must  be  dis- 
missed without  costs  as  against  Ivimey  and  Harrison.    As  against 
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Connop,  Ker,  and  James  Cockell,  the  case  is  different :  they  do  not 
and  never  have  claimed  any  charge  on  the  plaintifTs  fund,  or  any  in- 
terest in  the  subject-matter  of  the  suit  The  first  two  have  been 
made  parties,  as  being  pcurticipators  in  the  transaction  by  which  the 
mortgage  of  December,  1848,  was  obtained  from  the  plaintiff.  Whe- 
ther the  charges  for  this  purpose  are  or  are  not  struck  out  of  the  bill 
is  immaterial ;  the  evidence  fails  in  proving  that  they  were  parties  to 
any  fraud  practised  on  the  plaintiff  I  fully  concur  in  the  rule  laid 
down  by  Lord  Cottenbam,  in  Aiwood  v.  SnuUlj  6  CI.  &  Fin.  232 ; 
deferred  to  by  Mr.  R.  Palmer.  These  persons  are,  in  truth,  nothing 
more  than  persons  who  might  have  been  called  as  witnesses  in  the 
cause,  and  it  does  not  appear  that  they  derived  the  least  advan- 
tage from  the  transaction.  James  CJockell  is  even  still  less  connected 
with  any  part  of  it;  for  all  that  he  did  or  is  alleged  to  have  done  is, 
that  he  asked  a  question  of  the  plaintiff  when  he  executed  the  inden- 
ture of  the  1st  of  March,  1849. 

The  bill,  therefore,  must  be  dismissed  with  eosts  as  agidnst  Co- 
nop,  Thomas  CoUingwood  Ker,  and  James  Cockell ;  arid  the  plain- 
tiff is  not  to  be  at  liberty  to  add  these  costs  to  those  which  he  is  to 
have  against  Finch. 

In  stating  tiiat  I  consider  myself  bound  to  make  the  decree  with 
costs  to  the  extent  I  have  already  stated  against  E.  W.  Cockell  and 
George  Taylor  to  pay  the  costs  so  far  as  the  suit  relates  to  the  setting 
aside  of  their  securities,  I  think  it  right  to  repeat,  that  I  do  not  con- 
sider either  of  those  gentlemen  in  the  least  degree  connected  witii 
the  original  transaction,  which  I  have  considered  firauduient  and 
void. 

The  bill  in  Cockell  v.  Ta^/lor  must  be  dismissed  with  costs. 

The  bill  in  Preston  v.  CoUett  was  good,  so  far  as  regards  the  1,000^ 
advanced  to  CoUett ;  but  this  having  been  paid,  and  there  being  in 
truth  nothing  now  remaining  to  be  done  in  that  suit,  the  bill  must  be 
dismissed  withoj^t  costs. 


Minn  v.  Stant.* 

Jonnarj  12,  1852. 

Adding  Parties  —  Amendment  —  Supplemental  Bill 

Under  an  order  giving  liberty  to  add  parties  by  amendment  or  supplemental  bill,  a  plaintiff 

may  do  both. 

This  bill  being  found  defective  for  want  of  parties,^  liberty  was 
given  to  add  parties  by  amendment  or  supplemental  bill. 


1 15  Beavftn,  129.  ■  15  Beavaii,  49 ;  s.  c.  7  Eng.  Bep.  100. 
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The  plaintiffs  not  only  added  parties  by  amendment,  but  filed  a 
long  supplemental  bill  making  new  parties,  and  stating  supplemental 
matter,  and  accounting  for  the  absence  of  others. 

The  defendants  moved  to  take  the  supplemental  bill  off  the  file. 

R.  Palmer  and  Gifford^  argued  that  the  course  taken  under  the  alter- 
native order  was  irregular  and  oppressive,  and  that  this  was  the  proper 
mode  of  taking  the  objection. 

They  cited  Miltigan  v.  Mitchell,  1  Myl.  &  Cr.  433 ;  Gibson  v.  Ingo, 
5  Hare,  156  ;  Hodson  v.  Bally  1  Phill.  177 ;  Watts  v.  Hyde,  2  Phill.  406. 

Roupelly  Campbell,  and  Cracknall  were  not  called  on. 

The  Master  of  the  Rolls.  I  think  this  application  cannot  be 
granted.  It  is  true,  that  where  the  court  gives  leave  to  add  parties 
by  amendment  or  supplemental  bill,  it  would  not  be  regular  to  file  a 
supplemental  bill  varying  the  case  as  it  stood  in  the  original  bill,^r 
going  beyond  the  legitimate  purpose  of  adding  parties.  See  Bateman 
v.  Margerison,  6  Hare,  502.  The  proper  mode  of  seeking  redress,  in 
such  a  case,  would  be  to  make  an  application  to  take  the  biU  off 
the  file.     That  was  the  course  taken  in  Gibson  v.  J/i^o,  5  Hare,  156. 

The  registrar  has  referred  me  to  a  case  of  Goodman  v.  Goodman^ 
where  the  court  gave  leave  to  add  parties  by  supplemental  bill,  and  it 
was  held,  that  the  order  was  satisfied  by  adding  parties  by  amend- 
ment; and  where  the  court  has  given  liberty  to  add  parties  by 
amendment,  it  has  been  done  by  supplemental  bill.  Greenwood  v.  iU- 
kinson^  5  Sim.  419. 

I  thinlc  the  objection,  that  the  defect  of  parties  has  been  cured 
partly  by  amendment  and  partly  by  supplemental  bill,  cannot  be 
sustained,  and  I  must  refuse  the  application  with  costs. 


Re  Taylor.^ 

Jannary  14,  1852. 

Taxation — Costs  of  Special  Petition  —  Application  to  Solicitor  to 

consent  to  Taxation. 

An  order  of  course  for  taxation  was  refused  at  the  secretary's  office ;  but,  the  court,  on  a 
special  application,  thought  that  it  was  a  proper  case  for  an  order  of  course :  — 

BeUf  that  the  costs  ought  to  follow  the  result  of  the  taxation. 

In  a  doubtful  case,  the  client  should  apply  to  the  solicitor  for  his  consent  to  an  order  of 
course. 

In  this  case,  an  application  had  been  made  at  the  secretary's  office 


1  15  Bearan,  145. 
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for  an  order  of  course,  for  the  taxation  of  a  solicitor's  bill  of  costs  of 
32/. ;  but  it  was  refused,  the  ofiRcer  considering  that  the  retainer  of  a 
sum  of  34Z.  by  the  solicitor  amounted  to  payment. 

A  special  petition  being  presented,  it  was  said  to  be  unnecessary; 
and  it  was  asked  that  the  client  might  pay  the  costs. 

The  Master  of  the  Rolls  was  of  opinion  that  there  had  been  no 
payment,  and  that  the  petitioner  was  entitled  to  an  order  of  course ; 
but  he  said,  that  it  would  be  too  strong  a  measure  to  make  him  pay 
the  costs  for  not  obtaining  an  order  of  course  which  had  been  refused, 
and  that  the  proper  course  was  to  make  the  costs  follow  the  result  of 
the  taxation. 

He  suggested,  that,  in  such  a  case  of  doubt,  the  client  ought  to  ap* 
ply  to  the  solicitor,  to  know  whether  he  would  consent  to  an  order  of 
course,  whereby  an  application  to  the  court  would  be  rendered  un- 
necessary;  and  that  in  the  case  of  his  refusal,  there  would  then  be  a 
justification  for  the  application  to  the  court. 

Uopd  and  Hare  appeared  for  the  several  parties. 


The  Derbyshire  and  Staffordshire,  &c.  Railway  Company  r. 

Bainbrigge.^ 

Jannary  21,  1852. 

•  

Juc^^mefU  —  Registration —  Stat.  1  4*  3  Vict.  c.  110,  s.  13. 

After  tweWe  months,  a  judgment  creditor  may  enforce  his  equitable  charge  against  the  real 
estate,  although  t¥relve  months  have  not  elapsed  since  its  registration. 

On  the  25th  of  November,  1850,  an  order  was  made  by  the  Master 
of  the  Rolls,  13  Beav.  108,  for  payment  to  the  plaintiffs,  by  William 
Arnold  Bainbrigge,  of  a  sum  of  2,623/.  found  due  from  him  to  them  ou 
a  taxation.  This  order  was  registered  in  the  Court  of  Common  Pleas, 
on  the  22d  of  January,  1851. 

On  the  17th  of  December,  1851,  the  bill  was  filed  against-  Bain- 
brigge and  others,  to  make  this  judgment  available  as  an  equitable 
mortgage  against  the  real  estate  of  William  Arnold  Bainbrigge, 
under  the  1  &  2  Vict  c  110,  ss.  13,  18. 

One  of  the  defendants,  Thomas  Parker  Bainbrigge,  demurred  to 
the  bill. 

JR.  Palmer  and  E.  Webster^  in  support  of  the  demurrer,  amongst 
other  points,  argued,  that  the  judgment  creditor  could  not  enforce  his 

1  15  Beavan,  146. 
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charge,  not  only  until  twelve  months  after  the  judgment  or  order  had 
been  made,  but  also  until  it  had  been  registered  twelve  months ;  that 
the  19th  section  provided  that  no  judgment  should  affect  real  estate, 
until  a  memorandum  had  been  left  with  the  senior  Master  of  the 
Common  Pleas ;  and  that  the  intention  of  the  act  was,  that  no  pro- 
ceedings should  be  taken  to  enforce  a  judgment  until  twelve  mouths 
after  it  had  become  a  charge.  1  &  2  Vict.  c.  110,  s.  13.  That  here, 
the  registration  being  in  January,  1851,  no  bill  could  be  filed  until 
January,  1852. 

Roupell  and  J.  H.  Palmer,  for  the  plaintiffs. 

The  Master  of  the  Rolls  (as  to  this  point)  said,  I  will  consider 
whether  the  bill  affects  the  property  of  William  Arnold  Bainbrigge. 
The  statute  says,  that  judgments  (including  the  orders  of  this  court) 
shall  operate  as  a  charge  on  real  estate,  but  that  they  shall  not  be 
enforced  until  one  year  after  the  judgment  has  been  entered  up.  The 
bill  alleges,  that  the  order  was  made  for  payment  on  the  25th  of 
November,  1850.  This  bill  could  not,  therefore,  be  filed  before  the 
25th  of  November,  1851,  and  it  was  filed  on  the  17th  of  December, 
1851.  In  addition  to  this,  the  act  provides,  that  a  judgment  is  not 
to  operate  as  a  charge,  unless  it  has  been  duly  registered,  as  required 
by  the  19th  section ;  but  the  act  does  not  provide,  that  no  suit  shall 
be  instituted  until  one  year  after  registration,  but  only  until  one  year 
lafter  judgment.  The  judgment  was  registered  at  the  time  this  bill 
was  filed ;  and,  as  both  the  conditions  required  by  the  act  have  been 
complied  with,  I  am  of  opinion  that  this  suit  was  properly  instituted 
to  affect  the  land  of  William  Arnold  Bainbrlg^. 

Demurrer  overruled. 


Thomas  t;.  Pinnell.^ 

January  24,  1852. 

Insotvent  Act  —  Liability  of  Subsequently  Acquired  Assets. 

In  1829,  R.  F.  took  the  benefit  of  the  Insolvent  Act,  7  Geo.  4,  c.  57.  He  executed  at  the 
time  a  warrant  of  attorney,  bat  no  judgment  was  entered  np;  and  he  died  in  1849,  leaving 
subsequently  acquired  assets :  — 

Hddf  that  a  scheduled  creditor  could  not  maintain  a  suit  to  make  the  assets  liable. 

On  the  30th  of  November,  1829,  Richard  Pinnell  was  discharged 
under  the  then  Insolvent  Debtors'  Act  (7  Geo.  4,  c.  67,)  and  he  exe- 
cuted the  usual  assignment  to  his  assignee,  together  with  a  warrant 

1 15  Beavan,  148. 
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of  attorney  to  confess  judgment,  as  required  by  the  act.  The  plain- 
tiff Thomas  was  a  creditor  for  27/.,  and  was  included  in  the  schedule. 

No  judgment  was  ever  entered  up  against  Richard  Pinnell,  and  be 
died  in  1849,  possessed  of  assets  acquired  subsequent  to  his  insol- 
vency. 

This  was  a  claim  instituted  against  the  representatives  of  Richard 
Pinnell,  for  the  purpose  of  obtaining  payment  of  the  debt  of  27/.  out 
of  his  assets. 

The  defendants  insisted  that  the  assets  were  not  liable ;  they  also 
relied  on  the  laches,  and  claimed  the  benefit  of  the  Statute  of  Limita- 
tions. 

Boupell  and  Rudail^  for  the  plaintiff. 

The  principal  object  of  the  statute  was,  to  discharge  the  persons 
of  insolvent  debtors,  but  to  make  their  property,  present  and  future, 
liable  to  the  discharge  of  their  just  debts.  "  A  main  feature  of  the 
act  is,  that  the  after-acquired  assets  are  to  be  applied  in  discharge  of 
the  unpaid  debts,  the  moral  obligation  for  paying  which  remains  the 
same."  Ward  v.  Painter^  2  Beav.  p.  94.  The  creditors  have  a  sta- 
tutory lien,  and  this  court  will  enforce  it.  If  judgment  had  been 
entered  up,  there  is  ample  authority  for  holding  that  this  court  will 
give  relief  in  the  first  instance,  without  applying  to  the  Insolvent 
Court.  Barton  v.  Taltersall^  1  Russ.  &  Myl.  237 ;  Ward  v.  Painter j  2 
Beav.  85,  and  5  Myl.  &  Cr.  298.  Here,  in  consequence  of  the  death 
of  the  insolvent,  no  judgment  can  now  be  entered  up.  This  is  a 
matter  of  form,  which  this  court  will  supply,  and,  in  the  exercise  of 
its  ordinary  jurisdiction,  lend  its  aid  to  carry  into  effect  the  plain  in- 
tention of  the  legislature  that  the  debts  shall  be  satisfied. 

As  to  the  Statute  of  Limitations,  the  case  of  Barton  v.  TattersaU 
is  distinct  Sir  John  Leach  there  says:  —  "I  do  not  consider  the 
lapse  of  time  as  of  the  least  importance ;  for  here  the  liability  arises 
in  respect,  not  of  a  promise,  but  of  a  lien  created  by  the  statute." 
1  Russ.  &  Myl.  242.  They  also  referred  to  the  7  Geo.  4,  c  57,  ss.  11, 
57,  59,  62. 

JR.  Palmer  and  Leach,  for  the  defendants,  were  not  heard. 

The  Master  of  the  Rolls.  I  think  this  a  clear  case.  The 
plaintiff  has  filed  this  claim  to  recover  out  of  the  estate  of  the  testa- 
tor a  debt  which  was  incurred  previous  to  November,  1829,  on  the 
f round  that  in  that  year  the  debtor  took  the  benefit  of  the  Insolvent 
debtors'  Act,  and  has  since  died,  leaving  assets.  This  claim,  there- 
fore, is  filed  by  the  legal  personal  representative  of  the  deceased 
creditor,  claiming  to  have  the  assets  administered  to  pay  a  debt  of 
27/.  incurred  twe«ity-two  years  ago.  It  is  manifest,  that  unless  the 
statute  gives  a  remedy,  there  cannot  possibly  be  any  in  this  case. 

The  question  is,  whether  the  statute  gives  any  remedy.  The  sta- 
tute directs  that  certain  after-acquired  property  of  insolvents  may  be 
made  available,  within  certain  limits,  for  payment  of  their  debts, 
which  are  to  be  kept  alive  in  the  manner  pointed  out,  that  is,  by 
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means  of  a  judgment  to  be  entered  up  under  a  warrant  of  attorney. 
This  has  not  been  done,  and  it  is  not  necessary  for  me  to  express  any 
opinion  whether  the  plaintiff  could  recover  if  it  had  been.  The  plain- 
tiif  asks  that  the  subsequent  property  may  be  made  available,  though 
it  can  only  be  got  at  under  the  statute,  and  the  statutory  mode  has 
not  been  complied  with.  It  is  ssfid,  that  on  general  principles  this 
court  should  do  it,  though  the  mode  pointed  out  by  the  act  has  not 
been  followed.  I  think  this  would  be  a  very  dangerous  doctrine  to 
lay  down.  I  never  saw  a  case  in  which  the  court  is  less  disposed  to 
strain  a  principle  in  favor  of  the  plaintiff.  The  claim  must  be  dis- 
missed with  costs.^ 


Wason  v.  Wareing.2 

Jannaiy  23,  and  26, 1852.  ^ 

Notice  —  Iffiwrance  of  Rights  —  Principal  and  Surety  —  Laches, 

A  party  relying  on  his  ignorance  of  facts  mnst  show,  not  only  that  he  had  not  the  informa- 
tion, bat  that  he  could  not,  with  doe  diligence  obtain  it 

The  plaintiff,  a  suietr,  sought  to  set  aside  a  deed  executed  in  1848,  on  the  eround  that  he 
had  been  released  oy  a  transaction  between  the  principals  in  1842,  of  which  he  was  igno- 

•  rant  in  1848.  It  appeared  that  he  had  made  inquiries  in  1845,  and  was  referred  to  persons 
who  could  give  him  the  information,  but  neglected  to  do  so  until  the  end  of  1849,  when  he 
obtained  it:  — 

Hdd,  that  haying,  in  1845,  the  means  of  acquiring  the  knowledge,  he  must  be  deemed  to  hare 
had  it  in  1848,  and  his  bill  was  dismissed. 

In  1838,  Bird  mortgaged  some  houses  to  Eowe,  to  secure  the  repay- 
ment of  1,300Z.  In  this  transaction  the  plaintiff  Wason,  an  attorney, 
was  surety  for  Bird. 

•In  1842,  Bird  and  Rowe  joined  in  the  sale  of  one  of  the  houses  for 
435^.,  and  they  both  executed  the  conveyance  to  the  purchaser.  Of 
the  435^.,  35/.  only  was  paid  to  Bowe,  and  the  remainder  was  paid  to 
Bird,  the  mortgagor,  leaving  a  sum  of  400/.  still  due  on  the  mort- 
gage. 

This  sum  and  interest  remaining  unpaid,  various  applications  wercj 
in  1845,  made  to  Wason  for  payment ;  and  an  action  was  com- 
menced against  him  in  1847,  which  ended  in  Wason  executing  a 
deed,  dated  July,  1848,  by  which  he  covenanted  to  pay  the  defend- 
ants, the  representatives  of  Rowe,  (who  died  in  December,  1847,) 
400/.  and  interest 

Another  action  was  brought  on  the  covenant  in  October,  1849,  to 
which  he  pleaded  firaud  and  never  indebted ;  and  on  the  23d  of  Fe- 


1  See  Heath  v.  Chadioick,  2  Phillips,  649,  as  to  a  creditor  suing  instead  of  the  insol- 
vent's assignees;  see  also  Jn  re  Moylan^  Bolls,  12th  Norember,  1852,  j^os^ 
s  15  Beavan,  151. 
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bruary,  1850,  he  filed  this  bill,  insisting  that,  by  the  transaction  of 
1842,  he  had  been  released  from  his  suretyship,  and  that  he  had  exe- 
cuted the  deed  of  1848  in  ignorance  that  the  mortgage  had  allowed 
the  mortgagor  to  retain  the  400/.,  and  he  sought  to  get  rid  of  his  lia- 
bility as  surety,  and  also  his  liability  under  the  deed  of  1848,  and 
prayed  for  an  injunction. 

The  plaintiff  in  the  action  recovered  judgment  in  January,  1850. 

The  defendant  insisted  that  the  plaintiff  had  notice  of  the  transac- 
tion, or  must  be  deemed  to  have  notice  of  it. 

The  answer  of  Christian,  the  representative  of  Rowe,  which  was 
read,  stated  that,  in  1845,  various  applications  had  been  made  \o  the 
plaintiff  for  payment,  and  proceeded,  "  That  after  several  applications 
had  been  made  by  the  defendant  to  the  plaintiff,  he  called  at  the  of- 
fice of  the  defendant  and  his  partner,  and  saw  and  had  a  conversa- 
tion with  the  defendant  Henry  Christian ;  and  on  such  occasion,  the 
plaintiff  inquired  of  the  defendant  how  the  account  stood  between 
'  him,  the  plaintiff,  and  Sarah  Rowe,  under  her  mortgage  security,  and 
what  sums  had  been  paid  to  her,  and  what  sums  the  property  which 
had  been  sold  by  Ann  Bird  had  realized.  That  not  having  kept  co- 
pies of  the  conveyances  to  Herbert  William  Gerrard  and  Henry 
Stewart,  and  the  books  of  Sarah  Rowe  only  showing  what  sums  she 
had  actually  received  from  the  proceeds  of  the  sales,  the  defendant 
was  unable  to  afford  the  plaintiff  all  the  information  he  required ; 
however,  the  defendant  informed  the  plaintiff  what  sums  Sarah 
Rowe  had  received  in  reduction  of  her  mortgage  debt,  and  that  the 
sum  of  400/.  was  the  amount  of  the  principal  money  then  due  to  her 
under  her  security.  That  with  respect  to  the  sums  realized  by  the 
sales,  he,  the  defendant,  referred  the  plaintiff  to  Mr.  George  Marsden, 
who  had  been,  since  the  death  of  Charles  Bird,  the  accountant  to  his 
estate ;  and  the  defendant  also  referred  the  plaintiff  to  Ann  Bird,  the 
devisee  in  trust  of  Charles  Bird,  and  also  to  Mr.  Dodge,  her  solicitor ; 
and  the  defendant  believes,  and  has  no  doubt  whatever,  that  Mr. 
George  Marsden,  Ann  Bird,  and  Mr.  Dodge,  or  either  of  them,  could 
and  would,  if  applied  to  by  the  plaintiff,  have  informed  him  of  the 
amount  of  the  sums  w^hich  had  been  realized  by  the  sales  of  the  pro- 
perty comprised  in  the  mortgage  security,  and  what  sums  had  been 
paid  to  Sarah  Rowe  thereout,  in  reduction  of  her  mortgage  debt ; 
that  he  did  not  conceal  from  the  plaintiff  any  source  'from  which  he 
could  have  derived  answers  to  liis  inquiries. 

"  That  he,  the  defendant,  did  not  on  the  last-mentioned  interview 
with  the  plaintiff,  or  on  any  subsequent  occasion,  inform  him  of  the 
transaction  between  Sarah  Rowe  and  Ann  Bird,  with  reference  to 
the  sale  to  Edward  Weston ;  and  probably  the  defendant  would  not 
have  done  so,  even  if  the  transaction  had  been  present  to  his  mind  or 
within  his  recollection,  because  the  defendant  was  unable,  in  fact,  to 
afford  the  plaintiff  all  the  information  he  required,  and  had  referred 
him  to  parties  who  would  give  him  such  information,  had  he  chosen 
to  obtain  it.  And  the  defendant  believes  that  the  plaintiff  called 
upon  George  Marsden,  and  obtained  from  him  all  the  information 
which  he,  the   plaintiff,  had  sought  from  the  defendant  long  before 
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any  proceedings  had  been  instituted  against  the  plaintiff  for  the  re- 
covery of  the  principal  money  and  interest  due  to  Sarah  Rowe ;  and 
the  defendant  submits  and  insists,  that  if  the  plaintiff  neglected  to 
apply  to  the  several  parties  for  the  information  he  required,  and 
which  the  defendant  was  unable  to  impart  to  him,  he,  the  plaintiff, 
cannot  now  avail  himself  of  such  negligence  to  defeat  the  securi- 
ties;" 

It  did  not  appear  whether  the  plaintiff  had  made  any  application 
to  Ann  Bird ;  but,  "several  years  ago,"  he  called  on  Dodge,  who  could 
give  him  no  information,  but  referred  him  to  Marsden.  He  called  on 
Marsden  in  the  summer  of  1849,  when  Marsden  told  him,  if  he  would 
give  the  dates,  he  would  examine  his  books ;  and  on  the  1st  of  Janu- 
ary, 1850,  he  called  again,  examined  the  books,  and  obtained  the 
information  that  Bird  had  received  part  of  the  purchase-money. 

Upon  the  answer  coming  in,  a  motion  was  made  before  Lord 
Langdale  to  dissolve  the  common  injunction,  which  he,  on  the  6th  of 
June,  1850,  refused ;  but  on  appeal  to  Xiord  Truro,  he,  on  the  31st  of 
July,  1850,  dissolved  the  injunction,  thinking  that,  from  the  plaintiffs 
conduct,  it  must  be  inferred  that  he  knew  the  facts,  and  had  disen- 
titled himself  to  the  injunction  by  reason  of  his  great  laches. 

The  cause  now  came  on  for  hearing. 

BealeSf  for  the  plaintiff. 

Roupell  Rudallj  for  the  defendants. 

The  Master  op  the  Rolls.  The  question  ia,  whether  the  plain- 
tiff, when  he  executed  the  deed  of  covenant  in  1848,  knew,  or  ought 
to  have  known,  that,  in  fact,  he  v/ai  released  from  the  suretyship.  On 
that  part  of  the  case  the  evidence  is  very  material ;  and  the  case  is 
relieved  from  much  of  the  difficulty  which  surrounded  it  when  it  was 
before  Lord  Langdale  and  the  Lord  Chancellor. 

A  communication  takes  place  in  1845,  when  Christian,  the  solicit- 
or of  Rowe,  applied  to  the  plaintiff,  and  required  him  to  make  good 
the  amount  due  to  her ;  and  I  take  it,  at  present,  that  it  appears  that 
Christian  did  not  inform  Wason  (as,  in  my  opinion,  it  was  his  duty 
to  have  done,)  of  the  state  of  the  case  in  respect  to  the  sale  of  the 
property.  It  appears  that,  in  answer  to  the  plaintiffs  questions. 
Christian  told  him,  "  I  cannot  give  you  the  information,  but  there  are 
three  persons  who  can,  namely,  Marsden,  the  accountant  of  Bird's 
estate,  Ann  Bird,  the  devisee,  and  Dodge,  her  solicitor."  I  think 
the  plaintiff  was  put  on  inquiry  as  to  what  the  state  of  the  case 
was.  I  consider  it  proved  by  the  evidence  that  no  band  fide  ap- 
plication was  made  till  the  beginning  of  1849,  when  Marsden,  being 
applied  to,  said,  "  you  must  give  me  some  dates,  some  clue  to  it ; " 
and  afterwards  on  the  1st  of  January,  1850,  and  on  subsequent  days, 
he  gave  him  all  the  information  required,  and  showed  how  the  mat- 
ter really  stood.  If  it  had  been  shown  that  he  had  refused,  or  could 
not,  previous  to  that  time,  have  given  the  information,  it  would  be  a 
different  thing ;  but  the  plaintiff,  as  soon  as  he  applied,  gets  all  the 
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^information.  I  have  always  considered  it  to  be  a  rule  of  equity,  that 
where  a  party  relies  on  his  ignorance  of  facts,  he  must  show,  not 
only  that  he  had  not  the  information,  but  that  he  could  not  with  due 
diligence  obtain  it.  Here  he  obtained  the  information  with  perfect 
ease  when  he  applied  for  it 

Believing  that  he  did  not  know  it  until  the  beginning  of  1850,  I 
must  still  hold  that  he  is  in  the  same  situation  in  equity  as  if  he  had 
had  the  information  in  1848,  because  he  was  then  referred  t6  persons 
who  were  willing  to  give  it,  and  did  give  it,  when  applied  for.  I  am 
of  opinion  that  the  bill  must  be  dismissed. 


Soar  v.  Dalby.^ 

January  22,  28, 1852. 

Mortgagee  in  Possession — Mortgagor  and  Mortgagee. 

A  mortgagee  in  possession  of  part,  and  allowing  the  mortgagor  to  retain  possession  of  the 
rest,  is  not,  at  the  suit  of  a  subsequent  incunwrancer,  to  be  charged  constmctivelj,  as  in 
possession  of  the  whole. 

0 

In  this  case  the  defendant,  a  mortgagee,  took  possession  of  part 
of  the  mortgaged  pf operty,  and  received  the  rents,  and  the  daughter 
of  the  mortgagor  was  allowed  tb  deceive  the  rest 

It  was  sought,  by  subsequent  incumbrancers,  to  charge  him  con- 
structively, as  mortgagee  in  possession  of  the  whole  property. 

Hardy ^  for  the  plaintiff. 

Daniel  and  Shee^  for  the  defendant 

The  IVIaster  of  the  Rolls  was  of  opinion,  that  he  was  only  to 
be  charged  in  respect  of  that  part  of  which  he  has  taken  posses- 
sion. 


1 15  Beavan,  156. 
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Calvert  v,  Sebright.^ 

FebraarflO,  1852. 

Landlord  and  Tenant —  Covenant'^  Covenant  for  Quiet  Enjoyment 

A.  B.  covenanted  with  hUa  lessee  for  quiet  enjoyment  as  against  any  person  **  claiming  1)y, 
from,  or  under  "  him.  An  eyiction  by  a  prior  appointee  of  A.  B.  and  C.  £>.  is  a  breach  of 
the  covenant :  — 

Held,  also,  that  the  case  was  not  altered  bv  the  grant  to  the  lessee  being  "  as  far  as  in  his 
power  lay,  or  he  lawfully  might  or  could.'* 

* 

The  Battenhall  estate,  being  vested  in  fee  simple  in  the  father  of 
the  testator,  Sir  John  Sebright,  was,  on  the  8th  of  June,  1793,  convey- 
ed to  such  uses  as  the  testator  and  his  father  should  jointly  appoint, 
and,  in  default,  to  the  father  in  fee.  On  the  6th  of  August,  1793,  upon 
the  marriage  of  Sir  John  Sebright,  the  joint  power  was  executed  by 
him  and  his  father,  whereby  the  estate  was  appointed  to  trustees  on 
trust,  to  convey  to  the  father  for  life,  with  remainder  to  Sir  John  for 
life,  with  remainder  to  the  testator's  first  and  other  sons  in  tail,  with 
power  of  leasing  for  twenty-one  years.  The  estate  was  accordingly 
so  conveyed. 

By  indenture  dated  in  1834,  the  testator,  Sir  Jdhn  Sebright, "  as  far 
as  in  his  power  lay,  or  he  lawfully  might  or  could,"  demised  part  of 
the  hereditaments  to  Lucy  Darby  for  three  lives  ;  and  he  covenanted 
with  her  for  quiet  enjoyment  during  the  three  lives,  "  without  any  let, 
suit,  denial,  interruption,  or  disturbance  of  or  by  the  said  Sir  John  Se- 
brifht,  his  heirs,  or  assigns,  or  any  other  person  or  persons  claiming 
by,  from,  or  under  him  or  them."  The  lease  also  contained  a  cove- 
nant for  renewal. 

In  1837,  by  indenture  made  between  Sir  John  Sebright,  his  eldest 
son,  Thomas  Sebright,  and  others,  the  hereditaments  were  conveyed 
to  such  uses  as  they  should  jointly  appoint,  and  in  default,  to  Sir 
John  Sebright  for  life,  with  remainder  to  Thomas  Sebright  in  fee. 

Sir  John  Sebright  died  in  1846;  whereupon  his  eldest  son,  Thomas 
Sebright,  brought  an  ejectment,  and  evicted  Lucy  Darby  from  the 
premises  comprised  in  her  lease. 

The  Master,  to  whom  this  matter  had  been  referred,  found,  that  the 
testator  and  his  estate  were  not  subject  to  any  liability,  by  reason  of 
the  covenants  in  Lucy  Darby's  lease. 

To  this  finding  Lucy  Darby  took  an  exception,  insisting  that  the 
Master  ought  to  have  found,  that  the  testator  and  his  estate  were  lia- 
ble to  Lucy  Darby,  in  respect  of  the  covenants  for  quiet  enjoyment 
and  renewal. 

R.  Palmer  and  jB^g',for  Lucy  Darby,  argued,  that  Sir  Thomas  Se- 


.       1 15  Beavan,  156. 
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bright  claimed  "  by,  from,  and  under  "  Sir  John,  the  covenantor  for,  ex- 
cept by  the  execution  of  the  power  of  appointment  by  his  father,  Sir 
Thomas  would  not  have  had  any  right  to  eject  her ;  that  there  had 
been  a  breach  of  the  covenant  for  quiet  enjoyment,  and  that  there- 
fore the  estate  of  Sir  John  was  liable  in  damages.  They  said  that 
this  case  was  governed  by  Hurd  v.  Fletcher^  1  Douglas,  43,  where  a 
fine  was  levied  of  ^feme  coverts  estate,  and  the  husband  and  wife 
having  a  joint  power  to  declare  the  uses  of  the  fine,  appointed  the  es- 
tate in  remainder- to  A.  The  husband  made  a  lease,  and  covenanted 
for  quiet  possession  against  any  persons  claiming  under  him,  and  af- 
terwards A.  evicted  the  tenant.  It  was  held,  that  an  action  would 
lie  against  the  husband's  executors,  upon  the  covenant  for  quiet  en- 
joyment. They  also  cited  Butler  v.  Ladj/  Swinnerton^  Cro.  Jac.  656 ; 
and  Lady  Cavan  v.  PuUeney^  2  Yes.  Jun.  544 

Lloyd  and  Erskine,  contra,  argued  that  Sir  Thomas  Sebright  did 
not  claim  under  Sir  John,  but  under  the  creator  of  the  power,  namely, 
the  father  of  Sir  John.  Secondly,  that  the  operation  of  the  covenant 
was  restricted  to  the  enjoyment  of  the  limited  estate,  granted  by  the 
lease,  which  was  only  such  estate  '<  as  far  as  in  the  lessor's  power  lay, 
or  he  lawfully  might  or  could  "  grant  it.  That  a  covenant  should  be 
expounded  with  regard  to  the  context  and  intent  of  a  deed,  3  Comyn's 
Dig.  274,  Covenant  D.  1 ;  thus  a  covenant  to  make  such  assurance  as 
should  be  reasonably  devised,  must  be  of  such  assurance  as  differs 
not  with  the  grant  The  Earl  of  Clanrickard  v.  ViscoufU  Lisle,  Hobart, 
273.  That  here  the  very  terms  of  the  grant  showed  the  existing  doubt 
as  to  the  ability  of  the  grantor  to  demise  for  lives ;  and  the  intention 
of  the  parties  was,  on  the  onie  hand,  merely  to  grant,  and,  on  the  other, 
to  accept  such  title  as  the  grantor  could  lawfuUy  give.  • 

Roupell,  the  executor,  took  no  part  in  the  discussion. 

The  Master  of  the  Rolls.  In  this  case  I  am  of  opinion,,  that 
the  Master's  finding  cannot  be  supported.  I  should  be  inflicting  oon- 
siderable  injustice  if  I  we're  to  give  a  construction  to  the  covenant 
for  quiet  enjoyment,  which  would  narrow  the  rights  of  the  lessee  in 
the  mode  proposed. 

It  is  said  that  the  lessee  is  not  entitled  to  any  compensation  for 
her  eviction,  and  that  for  two  reasons :  first,  because  it  is  clear  on  the 
face  of  the  deed  itself,  that  the  testator  did  not  mean  to  assert  that 
he  was  entitled  to  grant  such  an  interest  as  he  purported  to  give. 
This  made  me  inquire  whether  there  was  any  evidence  of  the  lessee's 
having  notice  that  the  lessor  had  no  title  to  grant  this  lease.  If  she 
had,  a  different  consideration  would  arise ;  and  it  might  then  be  pro- 
perly said,  that  she  could  only  take  such  title  as  she  knev/  could  be 
granted  \o  her.  On  the  one  hand,  we  know  that,  in  practice,  a  lessee 
is  never  allowed  to  look  into  the  lessor's  title ;  and,  on  the  other  hand, 
a  person  granting  a  term  must  be  taken  to  know  his  own  title,  and  to 
assert  that  he  has  power  to  grant  that  which  he  purports  to  grant 
The  words  "  as  far  as  he  lawfully  can,"  are  imj)lied  without  then  be- 
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ing  nsed.  A  man  can  only  be  taken  to  grant  that  which  he  lawfully 
can ;  and  by  such  words  as  these,  he  cannot  mean  to  assert  that  he  is 
not  entitled  lawfully  to  grant  such  a  lease.  To  induce  me  to  construe 
these  words  to*  be  an  intimation  to  the  lessee  that  the  lessor  is  not 
entitled  to  do  what  he  professes  to  do,  I  should  require  either  some 
express  authority,  or  some  expression  of  doubt  upon  the  face  of  the 
lease  that  there  was  a  defect  as  to  the  title.  In  the  absence  of  any 
such  authority  or  expression,  I  am  of  opinion  that  the  defect  was  not 
disclosed  by  these  words. 

The  other  question  is,  whether  Thomas  Sebright  is  a  person 
"  claiming  by,  from,  or  under "  his  father  within  the  terms  of  the 
covenant.  I  concur  in  the  rule  of  construction  of  covenants  as  stated 
in  Comyn ;  and  that  is  the  very  principle  on  which  I  am  bound  to 
decide  this  case.  This  covenant  is  to  be  considered  acc6rding  to  the 
true  intention  of  the  parties  to  the  deed.  Was  it  not  the  intention 
that  the  estate  should  be  continued  to  the  lessee  during  the  whole 
term  for  which  it  was  granted  ?  and  does  not  the  covenant  affirm, 
that  the  grantor  had  neither  done  nor  would  do  any  thing  to  prejudice 
the  title  of  the  lessee  to  that  term  ?  If  I  held  that  the  covenant  only 
affected  such  estate  as  th^  lessor  had,  or  ^^s  confined  to  the  persons 
claiming  under  him  any  interest  he  mi^K  then  have  in  the  land,  I 
should  be  giving  a  qualification  to  an  unrestricted  covenant.  In 
many  cases  such  a  covenant  is  a  great  security  for  the  title ;  and  I  am 
of  opinion,  that  these  words  ought  to  be  construed  in  their  largest 
possible  terms,  and  that  when  a  person  having  a  power  to  appoint 
executes  that  power,  the  appointee  does,  in  fact,  obtain  the  estate  '<  by, 
from,  or  under  "  the  appointor,  and,  consequently,  that  any  evictlbn  by 
the  appointee  comes  within  the  terms  of  a  covenant  for  quiet  enjoy- 
ment as  against  all  persons  claiming  '<  by,  from,  or  under "  the 
grantor. 

There  has  therefore  been  a  breach  of  covenant  in  this  case ;  and 
the  estate  of  Sir  John  Sebright  is  liable  to  the  lessee,  for  the  amount 
of  the  loss  sustained  by  her  by  being  turned  out  of  the  property  by 
Thomas  Sebright.^ 


The  Sutton  Harbor  Improvement  Company  v.  Hitchens.^ 

Tehmary  9  and  13,  1852. 

Costs  —  Dismissal  without  Costs  on  application  of  Plaintiff. 

Where  a  suit  becomes  imgatory  by  matters  snbsequent,  the  conzt,  upon  motion,  has  jurisdio- 
tion  to  dismiss  it  without  costs. 


1  See  Emns  v.  Vaughan,  4  Bam.  &  Cr.  261. 
*  15  Beayan,  161. 
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A  sait  having  been  uutitnted  on  the  anthoritr  of  a  reported  case,  which  was  afterwards 
reversed,  the  court,  after  looking  simply  into  tne  record,  dismissed  it  without  costs. 

The  court  cannot  go  into  the  merits  on  a  motion  to  dismiss,  nor  can  it  make  a  defendant 
pay  the  costs  of  a  plaintiff  where  the  bill  is  dismissed.  • 

On  the  18th  of  January,  1851,  an  injunction  had  been  granted  in 
this  case  by  Lord  Langdale,  on  the  authority  of  the  decision  of  Lord 
Cottenham  in  The  London  cmd  North-  Western  Railway  Company  v. 
Smithy  1  Mac,  &  O.  216  ;  which  decision  being  subsequently  reversed 
in  other  cases— ^TAe  East  and  West  India  Docks j  Sfc.  Railway  Com" 
pany  v.  Gatlke^  3  Mac  &  Gor.  155 ;  s.  c.  3  Eng.  Biep.  59 ;  The  Lon- 
don cmd  North-  Westetn  Railway  Company  v.  Bradley ^  3  Mac.  &  Gor. 
336;  8.  c.  5  Eng.  Bep.  100;  and  The  SotUh  Staffordshire  Railway 
Company  y.  Hally  1  Sim.  N.  S.  373;  3  Eng.  Rep.  105  —  the  injunction 
in  the  present  case  was  also  dissolved  by  the  lords  justices,  1  De  Gtex, 
M.  &  G.  161,  sv  c.  9  Eng.  Rep.  41. 

The  whole  object  of  the  present  suit  having  thus  failed,  the  plain- 
tiffs discontinued  proceeding  in  it.  The  defendant  now  moved  to  dis- 
miss the  bill  for  want  of  prosecution,  and  the  plaintiff  gave  a  cross 
motion  to  dismiss  their  bill  without  costs. 

R  ^Palmer J  in  support  V  the  motion  to  dismiss  without  costs. 
Where  a  bill  is  filed  on  the  authority  of  a  reported  case  which  is 
afterwards  reversed,  the  plaintiff  is  entitled,  on  motion,  to  have  his 
bill  dismissed  without  coste.  Robinson  v.  Rosher^  1  Y.  &  C.  (C.  C.) 
7.  The  court  has  authority,  to  dispose  of  the  cdsts  on  motion  where 
the  prosecution  of  the  suit  would  be  nugatory,  Knox  v.  Brown^  1 
Cox,  859,jand  it  would  have  been  very  improper  for  the  plaintiffs  to 
have  gone  through  the  slow  and  expensive  process  of  bringing  the 
cause  to  a  hearing  merely  for  the  purpose  of  disposing  of  the  costs. 
Sivell  V.  Abrahamy  8  Beav.  598. 

Roupelly  contra. 

A  plaintiff  may,  if  he  pleases,  abandon  his  suit  upon  payment  of 
costs,  but  he  cannot,  before  hearing,  move  to  dismiss  without  costs. 
The  statute  of  4  Anne,  c.  16,  s.  32,  forbids  it ;  for  it  enacts,  that  for 
better  preventing  vexatious  suits, ''upon  the  plaintiff's  dismissing  his 
own  bill,"  the  plaintiff  ''  shall  pay  to  the  defendant  or  defendants  his 
or  their  full  costs,"  to  be  taxed,  &c.  In  the  anonymous  case,  1  Ves. 
Jun.  140,  and  Diocon  v.  Parksy  2  Ves.  Jun.  401 ;  it  was  decided,  that 
in  no  case  can  a  plaintiff  dismiss  his  bill  without  costs.  Knox  v. 
BrowUy  1  Cox,  359,  does  not  apply,  for  there  the  suit  had  been  ren- 
dered useless  by  the  defendants  surrendering  the  lease  which  was  the 
subject  of  the  suit  In  Robinson  v.  Rasher y  1  Y.  &  C.  (C.  C.)  7, 
there  was  no  such  decision,  for  the  cause  was  at  the  hearing.  The 
court  cannot  travel  out  of  the  record  until  the  merits  have  been  gone 
into  upon  legitimate  evidence. 

But  on  the  merits,  the  defendant  has  always  been  in  the  right. 
The  object  of  the  act  was  to  relieve  persons  injured  from  expensive 
contests  with  opulent  companies ;  and  the  plaintiffs  have  ineffectu- 
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ally  attempted  to  deprive  the  defendant  of  the  benefit  of  this  act 
There  is  no  reason  why  the  defendant,  who  has  been  right  in  his 
contention  from  first  to  last,  should  have  to  pay  the  costs  of  the  liti- 
gation. This  case  is  also,  in  its  circumstances,  distinguishable  from 
Gattke^s  case. 

The  Master  of  the  Rolls.  I  will  state  the  view  I  take  of  this 
case.  I  consider  it  to  be  the  settled  practice  of  the  court,  that  it  can- 
not go  into  the  merits  of  a  case  upon  a  motion  to  dismiss  for  want 
of  prosecution.  That  was  decided  by  the  Vice- Chancellor  Wigram, 
in  Stagg  v.  KnowleSy  3  Hare,  243 ;  and  see  The  Lancashire  ahd  York' 
shire  Railway  Company  v.  Evans,  14  Beav.  629. 

At  the  same  time  there  is  abundant  authority  to  show,  that  where 
the  subject-matter  of  the  suit  has,  in  effect,  been  disposed  of,  the 
court  may  stop  the  suit  by  dismissing  without  costs.  It  was  done  in 
Knox  v.  Brown,  1  Cox,  359;  2  Bro.  (C.  C.)  186;  where  the  suit  was 
rendered  nugatory  by  the  act  of  the  defendant ;  so  in  thtf  case  of 
Brovffhton  v.  Lashmer,  cited  1  Younge  &  Col.  (C.  C.)  11,  where  a 
bill  was  filed  by  an  administrator,  and  a  will  was  afterwards  found, 
Lord  Cottenham  dismissed  the  bill  without  costs.  The  same  was 
stated  to  be  the  practice  in  Robinson  v.  Rosher,  1  Y.  &  C.  (C.  C.)  7, 
and  in  Sivell  v.  Abraham,  8  Beav.  598. 

I  consider  that  in  all  cases  where  the  suit  is  rendered  absolutely 
nugatory,  as  where,  by  the  act  of  the  defendant,  the  discovery  of  a 
will,  the  passing  of  a  statute,  and  other  similar  cases,  it  appears  im- 
possible that  the  plaintiff  can  make  his  suit  available,  the  court  will 
consider  that  there  is  sufiicient  ground  for  its  interference.  The  case 
of  Robinson  v.  Rosher  shows,  not  only  that  a  change  in  the  law,  by 
a  subsequent  decision  reversing  a  former  reported  case,  would  be  a 
reason  for  excusing  the  plaintiff  from  paying  the  costs  of  the  suit, 
but  also  that  the  court  considered  that  an  interlocutory  application 
might  be  made  to  dismiss  without  costs.  I  am  therefore  of  opinion, 
that  on  any  of  these  grounds  1;he  court  would  stay  farther  proceed- 
ings in  a  suit,  and  dismiss  the  biU  without  costs.  However,  it  ap- 
pears, in  all  these  cases,  either  that  the  defendant  has  admitted  that 
the  further  prosecution  of  the  suit  would  te  futile,  or  that  there  was 
no  contest  whether  the  subject-matter  was  gone.  My  difficulty  in 
this  case  is,  that  there  is  no  such  admission ;  on  the  contrary  it  is 
said,  that  this  differs  from  Gattke^s  case.  The  court  cannot  go  into 
the  merits  upon  motion  to  dismiss' one  of  this  nature;  but  it  seems 
so  monstrous  an  injustice  to  compel  a  plaintiff  to  go  through  the 
whole  of  his  case  and  produce  evidence,  where  it  clearly  appears  that 
he  can  have  no  relief  at  the  hearing,  the||ubject-matter  of  the  suit 
having  been  taken  away  iafter  the  bill  was  faled,  that  I  think  it  proper 
for  the  court  itself  to  look  into  the  pleadings  and  judge  whether  any 
relief  can  ultimately  be  had.  I  state  the  ground  of  my  decision,  in 
order  that  it  may  receive  the  correction  of  a  higher  tribunal,  which  is, 
that  admitting  that  on  a  motion  to  dismiss,  the  court  has  no  power  to 
go  into  the  merits,  yet  if  it  manifestly  appears  on  the  pleadings  that  the 
subject  of  the  suit  is  gone,  and  that  its  further  prosecution  can  be  of 
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no  benefit  to  any  one,  the.  court  ^ill  not  allow  a  defendant  to  force 
the  plaintiff  to  go  through  all  the  proceedings,  in  order  to  determine 
a  mere  question  of  costs,  which  might  be  done  at  an  earlier  stage  of 
the  proceedings.  Assuming  that  the  case  of  77ie  London  and  Norths 
Western  Railway  Company  v,  Smilh  is  overruled  by  The  East  and 
West  India  Docks,  SfC,  Railway  Company  v.  Gattke,  and  that  the 
ground  on  which  the  present  plaintiffs  could  have  relief  has  been 
taken  away,  the  present  being  a  similar  case,  I  think  that  there  is 
sufficient  to  show,  that  if  this  case  were  brought  to  a  hearing,  the 
court  would  not  give  costs  to  either  side. 

I  have  been  considering  whether,  if  the  suit  were  allowed  to  pro- 
ceed, the  court  had  the  means  of  making  the  defendant  responsible 
for  the  future  costs  of  the  suit  upon  the  cause  coming  to  a  hearing. 
If  I  saw  the  means  of  making  the  defendant  liable  for  the  future  costs 
of  the  plaintiffs,  it  would  be  a  ground  for  allowing  the  case  to  proceed; 
but  I  am  not  aware  of  any  case  in  which  the  court  has  made  a  defend- 
ant pay  the  costs  of  a  plaintiff  whose  bill  is  dismissed ;  I  could  not  do  it 
without  consent.  If,  therefore,  the  defendant  wiU  consent  to  pay  such 
costs  as  the  court  may  order,  I  will  only  make  the  usual  order  for  speed- 
ing the  cause ;  but  if  he  declines,  I  will  then  simply  look  into  the 
merits  upon  the  record, 

February  13.  The  Master  op  the  Rolls.  I  have  looked  into 
the  pleadings,  and  am  of  opinion  that  this  is,  in  substance,  the  same 
case  as  The  London  and  North-  Western  Railway  Company  v.  Smith, 
I  must,  therefore,  dismiss  the  bill  without  costs.^ 


HiLES  V.  MOOHB.2 
February  17, 1852. 

Mortgage  — ■  Receiver  against  Mortgagee. 

KecciTer  against  a  mortgagee  in  possession  granted  after  decree,  on  the  application  of  another 
mortgagee,  a  co-defendant. 

A.  B.,  the  third  mortgagee,  took  possession,  and  then  bought  up  the  first  mortgage.  Haying 
retained  possession  many  years,  and  received  a  considerable  sum,  a  receiver  was  appointed 
against  him^  on  the  application  of  the  second  mortgagee,  the  affidavit  of  A*  B.  not  satii- 
factorily  showing  that  any  thing  remained  due  on  the  £st  mortgage. 

This  was  a  redemption  suit  instituted  by  a  mortgagor ;  and  the 
contest  on  the  present  occasion  was  between  two  co-defendants,  Mr. 
Moore  and  Mrs.  Williams,  who  were  mortgagees. 


^  Upon  appeal,  a  yariation  was  made  in  lihe  order,  by  giving  the  defendant  the  costs 
of  the  motion  to  dismiss.    See  1  De  Gez,  M.  &  G.  161 ;  s.  c.  9  £ng.  Bep.  41. 
2  16  Beavan,  175. 
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The  first  mortgage  for  a  sum  of  1,700/.,  secured  on  the  corpus  of 
the  estate,  was  vested  in  Gleadow ;  the  next,  which  was  on  the  life- 
estate,  appeared  to  be  a  mortgage  dated  in  February,  1825,  for  200/., 
vested  in  Mrs.  Williams ;  the  next,  on  the  life  estate,  was  dated  in 
February,  1827,  and  for  100/.  was  vested  in  Mr.  Moore.  Mr.  Moore 
claimed  2,300/.,  Mrs.  Williams  other  mortgages  on  the  life-estate,  but 
the  priorities  of  the  charges  had  not  as  yet  been  determined.  In 
March,  1836,  Moore  entered  into  possession  as  mortgagee  of  the  life 
estate,  and  subsequently,  in  1837,  he  purchased  Gleadow's  mortgage 
of  1,700/.  charged  on  the  fee. 

The  bill  was  filed  by  the  mortgagor  in  1841,  for  a  redemption,  and 
the  decree,  made  in  June,  1848,  after  certain  declarations,  referred  it 
to  the  Master,  to  ascertain  the  amount  due  on  the  several  mortgage 
securities,  and  what  had  been  expended  by  the  mortgagees  "  for  sub- 
stantial repairs  and  lasting  improvements;"  and  he  was  to  ascertain 
the  amount  due  to  the  several  incumbrancers,  and  the  priorities  of  the 
several  mortgagees,  and  to  charge  Moore  with  an  occupation  rent. 

Great  delay  having  occurred  in  the  prosecution  of  the  reference, 
&c.,  the  Master  made  a  separate  report  in  June,  1850,  as  to  part  only 
of  the  matters  referred  to  him ;  namely,  the  occupation  rentd  and  the 
mortgages  of  Mrs.  Williams.  He  found  the  several  securities  of 
Mrs.  Williams,  and  that  4,623/.  was  due  to  her ;  and  he  charged  the 
defendant,  Moore,  with  5,300/.  for  occupation  rent  of  the  premises, 
being  at  the  rate  of  300/.  a  year,  from  1836  to  1842,  and^50/.  a  year 
subsequently ;  but  this  report  went  no  further. 

Moore  took  exceptions  to  this  report,  which,  after  argument,  were 
now  overruled,  and  a  petition,  wiiich  had  been  presented  by  Mrs. 
Williams,  came  on.  It  stated  the  decree  and  report,  and  after  alleg- 
ing that  the  mortgage  for  1,700/.  was  the  only  one  prior  to  her  own, 
and  that  all  moneys  thereon  had  been  paid,  and  showing  great  delay 
on  the  part  of  Moore  and  the  plaintiff,  in  the  prosecution  of  the  inqui- 
ries, and  that  she  had  in  vain  endeavored  to  urge  forward  the  pro- 
ceedings, prayed  the  confirmation  of  the  report  and  the  appointment 
of  a  receiver. 

Moore,  in  his  afiidavit  in  opposition,  stated  as  follows :  "  And  I 
further  say,  that  I  firmly  believe,  that  on  taking  my  said  accounts  in 
the  Master's  office,  it  will  be  found  that,  not  only  the  said  principal 
sum  of  1,700/.,  but  also  the  several  other  principal  sums  of  money 
due  to  me  on  my  said  mortgage  securities  in  the  pleadings  mentioned 
have  not,  nor  hath  any  or  either  of  them,  been  paid  off;  but  that  the 
whole  of  the  said  sum  of  1,700/.,  and  the  greater  part  of  the  other 
sums  of  money,  still  remain  due  on  the  said  several  securities." 

The  interest  on  1,700/.  and  2,300/.,  and  the  premiums  on  two  poli- 
cies, together  with  land-tax,  property-tax,  and  insurance,  amounted, 
as  be  said,  to  299/.  a  year. 

Elmsley  and  G.  L,  Russell^  in  support  of  the  petition.  The  defend- 
ant, Moore,  took  possession  by  virtue  of  his  second  mortgage  on  the 
life  estate,  and  then  got  the  legal  estate  by  buying  up  the  charge  for 
1,700/. ;  but,  as  against  Mrs.  Williams,  he  has  no  right  to  retain  that 
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possession  after  payment  of  the  1,700/.  and  interest  The  court  will 
not,  it  is  true,  appoint  a  receiver  against  a  prior  mortgagee  in  posses- 
sion, if  he  will  distinctly  swear  that  something  definite  is  due  to  him, 
and  he  is  bound  to  proper  accounts  for  that  purpose.  In  Codrington 
V.  Parker^  16  Ves.  469,  Lord  Eldon  acted  on  that  principle.  He  says, 
"  the  subsequent  incumbrancer  and  the  mortgagor  are  entitled  to  know 
what  is  the  state  of  the  account ; "  and  he  permitted'the  motion  to  stand 
over,  "  in  order  that  an  affidavit  should  be  made  as  to  the  sum  due  to  the 
defendant,  declaring  that,  if  that  information  should  not  be  given,  the 
order  for  a  receiver  should  be  made."  This  case  is  brought  within 
the  principle  of  that  authority.  There  is  nothing  from  which  the  state 
•  of  the  accounts  can  be  ascertained ;  and  the  affidavit  states  no  defi- 
nite sum  due,  and  is  too  vague  to  act  upon.  It  may  be  txue  that  a  . 
large  sum  is  due  to  Mr.  Moore ;  but  he  is  bound  to  show  that  some- 
thing is  due  to  him  on  a  mortgage  prior  to  that  of  Mrs  Williams,  for 
he  cannot  avail  himself  of  his  possession  to  pay  off  his  own  incum- 
brances, which  are  subsequent  to  Mrs.  Williams's.  Bemey  v.  Sewell^ 
1  Jac.  &  W.  650.  It  is  evident  that  the  first  charge  of  1,700/.  has 
been  paid  off,  for  he  has  received  out  of  the  estate  5,300/. 

His  supincness  and  negligence  in  the  Master's  office,  in  order  to 
retain  possession,  is  another  ground  for  appointing  a  responsible  per- 
son, to  protect  the  interest  of  all  parties,  until  the  hearing  of  the  cause 
on  further  directions. 

.     Stuart^  for  the  plaintiff,  supported  the  application. 

• 

Campbell  and  Fisher^  for  Moore,  This  application  for  a  receiver, 
by  one  defendant  against  her  codefendant,  after  decree  and  pending 
the  taking  of  the  accounts  and  inquiries  in  the  Master's  office,  is  quite 
irregular.  All  matters  were  settled  up  to  the  hearing,  and  further  di- 
rections were  then  reserved ;  no  new  facts  have  arisen  entitling  a  co- 
defendant  to  intervene  and  obtain  an  order  which  anticipates  the 
decree  on  further  directions,  and  that  without  the  necessary  materials 
to  adjudicate  on.  The  question  of  priorities  cannot  now  be  discussed, 
for  it  is  the  very  matter  which,  at  the  hearing,  was  referred  to  the  Mas- 
ter.  Moore  is  confessedly  the  first  mortgagee  in  possession,  and  swears 
that  a  considerable  sum  is  due  to  him ;  this  is  all  that  Lord  Eldon 
required  to  be  done  in  both  the  cases  cited. 

But  if  the  accounts  are  to  be  entered  into,  it  appears  that  the  rent 
of  300/.  was  barely  sufficient  to  keep  down  the  annual  payment 
The  interest  on  the  two  mortgages  of  1,700/.  and  2,300/.,  the  premi- 
ums on  two  life  policies,  and  the  taxes,  &c.,  amount  altogether  to 
299/.,  besides  which,  Mr.  Moore  claims  541/.  for  lasting  improvements* 
There  remained,  therefore,  no  surplus  to  pay  off  capitaL 

The  delay  >vhich  has  occurred  is  no  more  imputable  to  Moore  than 
to  the  plaintiff  or  Williams.  The  Master,  if  application  had  been 
made,  might  have  given  the  conduct  of  the  cause  to  any  of  the  parties; 
he  might  have  proceeded  ex  parte  and  de  die  in  diem ;  ^  he  might  make 

1  General  Orders,  1828,  Ord.  Can. 
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his  warrants  peremptory,  and  have  reported  undue  delay.  The  other 
parties  had,  therefore,  full  power  to  bring  the  matter  to  a  speedy  con- 
clusion. 

The  Master  of  the  Rolls.  Though  I  have  had  considerable 
difficulty  in  this  case,  I  think  that  the  proper  mode  of  applying  the 
rule  of  the  court  is  to  grant  a  receiver.  The  reason  is  this :  in  the 
first  place  it  is  to  be  observed,  that  in  cases  of  this  description,  and  to 
avoid  complication,  the  court,  where  the  priorities  are  not  admitted, 
sends  a  reference  to  the  Master,  to  ascertain  the  priorities,  in  order 
that  it  may  xnake  a  decree,  enabling  the  mortgagees,  according  to  their 
priorities,  to  redeem  and  foreclose  each  other  in  succession.  That, 
therefore,  is  an  answer  to  the  observation,  "  that  though  a  receiver 
was  asked,  it  was  refused  at  the  hearing."  K  refused,  it  was  no 
doubt  because  it  could  not  be  asked  for  by  the  plaintiff,  for  there 
could  be  no  pretence  for  granting  him  a  receiver  against  his  mortgagee 
in  possession,  and  one  co-defenaant  could  not  ask  it  against  another. 

A  reference  was  sent  to  the  Master  to  inquire  into  the  priorities. 
The  Master  has  made  a  separate  report  on  two  matters  only ;  namely, 
the  amount  due  to  the  defendant,  Mrs.  Williams,  and  the  amount 
with  which  the  defendant,  Moore,  is  to  be  charged  in  respect  of  his 
occupation  of  the  premises.  The  case  is  then  brought  on,  upon  ex- 
ceptions to  this  report,  and  the  court  having  disposed  of  those  excep- 
tions, the  amount  due  to  Mrs.  Williams,  and  the  amount  with  which 
the  defendant,  Mr.  Moore,  is  to  be  charged  in  respect  of  his  occupa- 
tion of  the  premises,  has  been  definitively  ascertained. 

The  rule  of  the  court  is,  that  it  will  not  grant  a  receiver  against  a 
mortgagee  in  possession,  when  any  thing  is  due  to  him ;  but  this 
means  against  a  prior  and  not  a  subsequent  mortgagee  in  possession ; 
that  is,  a  prior  mortgagee  having  any  thing  due  to  him  is  entitled  to 
retain  that  possession  until  he  is  fully  paid.  But  Lord  Eldon,  in  the 
case  of  Codringion  v.  Parker^  16  Ves.  470,  stated,  that  the  court  will 
not  allow  that  rule  to  prevail  in  cases  where  the  conduct  of  the  mort- 
gagee himself  has  rendered  it  impossible  for  any  person  to  ascertain 
whether  any  thing  is  due  to  film  or  not.  I  understand  Lord  Eldon's 
observation  to  apply,  not  to  a  case  which  has  been  before  the  Master, 
but  to  one  previous  to  any  such  reference.  Lord  Eldon  makes  this 
observation :  "  I  have  very  little  doubt,  except  whether  I  should  ap- 
point a  receiver  at  present,  or  give  time  to  answer  that  question ; " 
that  is,  whether  he  should  allow  further  time  to  enable  the  mortgagee 
to  explain  by  affidavit  what  was  due  to  him.  Ultimately  he  gave  leave 
to  the  mortgagee  to  make  an  affidavit  as  to  the  sum  due  to  him,  de- 
claring, however,  that  if  that  information  should  not  be  given,  the  order 
for  a  receiver  should  be  made.  The  case,  was  not,  I  believe,  mentioned 
again ;  but  the  concluding  observations  of  Lord  Eldon  are  very  distinct 
with  regard  to  the  rule  which  the  court  applies  to  cases  of  this  descrip- 
tion. 

I  forbear  going  into  the  consideration  of  the  conduct  of  the  parties 
in  the  Master's  office ;  it  is  very  difficult  to  deal  with  such  matters. 
But  this  is  obvious,  that,  in  the  Master's  office,  a  mortgagee  in  pos- 
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session  has  a  very  great  facility  in  retaining  it,  for  when  the  Master 
finds  one  point  in  the  account  against  him,  he  may  ask  the  Master 
to  make  a  separate  report,  and  then  except  to  it,  whereby  the  pro- 
ceedings are  necessarily  paralyzed  until  the  exceptions  have  been  dis- 
posed of.  The  mortgagee  in  possession  has  therefore  very  great  faci- 
lities for  delaying  the  Master  in  making  his  report  with  respect  to  the 
amount  which  is  due  against  him.  The  defendant  in  this  case  has 
not  taken  the  course  which  Lord  Eldon  allowed  in  the  case  of  Cod- 
rinffton  v.  Parker,  16  Ves.  469;  he  has  made  an  affidavit  with  respect 
to  what  he  claims  to  be  due  to  him,  but-his  assertions  are  so  vague, 
that  it  is  impossible  for  the  court  to  act  upon  them.  He  says,  gene- 
rally, he  believes  that  when  the  accounts  are  taken,  it  will  be  found 
that  the  1,700/.  and  the  greater  part  of  the  other  sums  still  remain 
due ;  there  is  no  fixed  sum  mentioned,  and  there  is  no  account  given 
from  which  it  could,  be  ascertained. 

What  I  look  at  in  this  case  is,  the  question  of  the  real  priorities  of 
incumbrancers  upon  the  property.  I  apprehend  that  it  is  not  the  rule 
of  the  court  that  a  third  mortgagee,  who  advanced  his  money  with 
notice  of  the  second  mortgage,  and  who  has  taken  possession,  and 
has  then  brought  up  the  first  incumbrance,  can  retain  it  as  against 
the  second,  after  the  first  had  been  paid  off.  It  was  for  that  reason 
that  I  asked  whether  Mr.  Moore  could  tack  his  mortgages  together ; 
and  I  now  understand  that  there  is  no  question  as  to  the  priorities  of 
these  mortgages,  except  as  to  the  times  when  the  moneys  were  ad- 
vanced.    They  must  therefore  be  paid  off  according  to  their  dates. 

The  first  mortgage,  after  Gleadow's,  as  appears  by  the  Master's  re- 
port, is  a  mortgage  upon  the  life-estate  to  Mrs.  Williams,  dated  in 
February,  1825,  and  for  200/.  The  next  mortgage  is  to  Mr.  Moore, 
dated  February,  1827,  for  the  sum  of  100/.  Then,  in  1829,  there  are 
two  sums  of  1,100/.  advanced  by  Mrs.  Williams;  so  that  before  the 
month  of  August,  1832,  when  Moore  advanced  the  first  sum  of  556/., 
there  was  1,300/.  due  to  Mrs.  Williams.  If  the  first  incumbrance  has 
been  paid  oiT,  I  think  it  by  no  means  clear  that  Mr.  Moore  is  entitled 
to  apply  the  rents  in  paying  himself  all  the  moneys  he  subsequently 
advanced,  notwithstanding  there  were  dlher  mortgages  prior  to  his  at 
the  time  be  advanced  the  money,  and  of  which  he  had  notice.  That 
would  be  giving  an  advantage  to  a  mortgagee  in  possession  which  I 
have  never  yet  heard  of;  but  I  do  not  intend  to  decide  that  question. 

In  the  course  of  the  suit,  he  has  paid  off  Mr.  Gleadow's  mortgage, 
which  is  a  prior  charge,  and  the  interest  of  which  is  85/.  a  year,  and 
which  for  fifteen  years  amounts  to  1,275/.;  but,  on  the  other  hand,  he 
stands  charged  with  5,300/.  received  from  the  estate ;  the  consequence 
would  be,  that  his  first  charge  has  been  paid,  and  by  his  affidavit  he 
gives  me  no  means  of  seeing  whether  those  sums  which  he  advanced 
prior  to  Mrs.  Williams's  mortgage  have  or  not  been  paid.  I  am  not 
going  to  put  a  later  mortgagee  into  possession,  but  I  cannot,  in  this 
state  of  things,  allow  this  gentleman  to  go  on  receiving  the  rents  of 
this  estate,  amounting  to  350/.  a  year,  when  the  possible  effect  of  it 
may  be,  that  if  the  tenant  for  life  should  die,  the  whole  interest  of 
those  who  have  advanced  money  upon  the  life-estate  may  be  de- 
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stroyed,  by  reason  that  it  may  not  be  possible  to  make  Mr.  Moore 
refund,  should  the  court  ultimately  order  him  so  to  do.  In  that  state 
of  affairs,  and  it  appearing  that  the  mortgagee  does  not  show  me  that 
any  thing  is  due  to  him  upon  the  mortgage  prior  to  that  of  Mrs.  Wil- 
liams —  on  the  contrary,  a  balance  appearing  primd  fade  due  from 
him  —  I  am  of  opinion,  that  this  court  ought  to  grant  a  receiver  for 
the  purpose  of  protecting  the  rents  of  the  estate,  so  that  they  may  be 
duly  apportioned  among  the  parties  who  the  court  may  ultimately 
find  entitled  to  them. 

Receiver  granted. 


Wilkinson  r.  Hartley.* 

Febraary  17,  1852. 

Vendor  and  Purchaser  —  Decree  —  Specific  Performa/nce  —  Costs  of 

Suit  for  Specific  Performance. 

On  a  sale  by  a  tmstee,  he  stipnlated,  that  his  receipt  should  be  deemed  an  effcctnal  and  con- 
clusive discharge,  and  that  the  purchaser  should  not  require  the  concurrence  of  the  heir  or 
cestui  que  trust.  A  decree  was  made  for  specific  perU)nnance  and  reference  as  to  title. 
The  Master  found  in  favor  of  the  trustee ;  and  upon  exceptions,  the  purchaser  contended, 
that  the  rule  as  to  the  concurrence  of  the  cestuU  que  trust  being  one  for  their  protection,  it 
was  a  breach  of  trust  to  stipulate  that  they  should  not  concur :  hut  the  court  held  the  point 
concluded  by  the  decree. 

The^e,  that  the  costs  of  a  suit  for  specific  performance  depend  npon  when  the  title  was 
first  shown,  is  to  be  strictly  adhered  to. 

In  1802,  Thomas  Wilkinson  devised  some  property  to  the  plaintiff, 
David  Wilkinson,  in  trust,  to  sell  and  divide  the  produce  between 
himself  and  his  six  brothers  and  sisters,  and  the  issues  of  their 
respective  bodies. 

The'  plaintiff,  in  July,  1845,  contracted  to  sell  the  property  to  the 
defendant,  and  one  of  the  cpnditions  of  sale  was  as  follows :  *'  That 
the  vendor,  who  is  trustee  for  sale,  shall,  at  his  own  expense,  deliver 
an  abstract  of  his  title  to  the  purchaser,  and  deduce  a  good  title  to 
the  premises  sold  according  to  these  conditions. 

'^  That  the  purchaser  shall  accept  a  title  from  the  trustee  for  sale 
under  the  will  of  Thomas  Wilkinson,  whose  receipt  shall  be  deemed 
an  effectual  and  conclusive  discharge  for  the  purchase-money ;  and 
the  purchaser  shall  not  be  entitled  to  require  the  concurrence  of  the 
heir-at-law  of  Thomas  Wilkinson,  or  of  any  of  the  cesiuis  que  trust 
under  his  will." 

The  abstract  was  delivered  in  May,  1846,  on  which  two  objections 
arose :  first,  whether  the  heir-at-law  of  the  testator  was  a  necessary 
party  to  the  conveyance;  and,  secondly,  whether  the  parties  bene- 
ficially entitled  to  the  purchase-money  ought  to  concur.     This  gave 
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rise  to  disputes ;  and  in  July,  1847,  this  bill  was  filed  by  the  vendor 
for  the  specific  performance  of  the  contract. 

By  the  decree  made  in  November,  1848,  it  was  declared,  that  the 
agreement  ought  to  be  specifically  performed,  provided  a  good  title 
could  be  shown ;  and  it  was  referred  to  the  Master  to  inquire  whether 
the  plaintiff  could  make  a  good  title,  and  when  it  was  first  shown. 

Fresh  abstracts  were  carried  in  before  the  Master  on  the  12th 
of  November,  1850,  who  reported  that  a  good  title  could  be  made, 
and  was  shown  on  the  12th  of  November,  1850,  when  the  additional 
abstracts  had  been  left  in  his  office. 

The  defendant  excepted  to  this  report,  on  the  ground  that  he  ought 
to  have  found  that  a  gOod  title  could  not  be  shown. 

Daniel  and  Hedge^  in  support  of  the  exceptions. 

First,  The  concurrence  of  the  cestuis  que  trust  is  necessary;  the 
want  of  it  is  an  objection  to  the  title  and  not  to  the  conveyance, 
(see  Forbes  v.  Peacock^  12  Sim.  528 ;  Berks  v.  Lord  Rokeby^  2  Mad. 
227,)  and  the  decree  only  directs  a  specific  performance  provided  a 
good  title  is  shown. 

Secondly.  Such  a  special  condition  on  the  part  of  a  vendor  who 
knows  his  own  title,  is  to  be  construed  favorably  in  regard  to  a 
purchaser  who  is  totally  ignorant  of  its  defects;  and  the  proper 
construction  of  this  condition  is  not  that  the  purchaser  shall  be 
bound  to  take  a  bad  title,  but  that  he  must  put  up  with  a  technically- 
imperfect  conveyance. 

Thirdly.  The  rule  of  equity  that  a  purchaser  shall  see  to  the  ^ue 
application  of  the  purchase-money,  was  introduced  for  the  protection 
of  the  cestui  que  trust,  and  not  for  the  benefit  of  a  purchaser.  If, 
therefore,  a  trustee,  who  has  no  power  to  give  valid  receipts,  stipu- 
lates that  his  own  receipt  shall  be  sufficient,  it  is  a  fraud  on  the 
authority  to  sell ;  and  it  is  settled  that  this  court  will  never  decree 
an  act  to  be  done,  which  would  be  in  the  nature  of  a  breach  of  trust 
See  Mortlock  v.  Buller,  10  Ves.  292;  Ord  v.  Noel,  5  Mad:  438; 
Wood  V.  Richardson,  4  ^eav.  174;  and  Tliompson  v.  Blackstone^ 
6  Beav.  470. 

Fourthly.  The  contract  is  to  be  regarded  with  reference  to  the 
law  existing  at  the  time  it  was  made  (July,  1845)  and  to  the  subse- 
quent changes.  At  that  time  the  7  &  8  Vict  c.  76  (which  passed 
6th  of  August,  1844,  and  took  effect  the  Slst  December,  1844)  was 
in  force,  which  enabled  trustees  to  give  valid  receipts  for  purchase- 
money.  This  was  repealed  after  the  contract  by  the  8  &  9  Vict 
c.  106,  (passed  4th  of  August,  1845,)  and  operated  as  to  this  matter 
from  the  1st  of  October,  1845,  This  act  altered  the  law,  and  made 
the  concurrence  of  the  cestuis  que  trust  necessary  to  all  subsequent 
conveyances. 

Lloyd  and  Toller,  contrS^  were  not  called  on. 

The  Master  of  the  Rolls.  This  case  has  been  argued  on  a 
point  which,  I  think,  it  is  not  now  open  to  me  to  consider.     It  is 
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said,  that  this  is  an  illegal  contract,  and  that  this  court  will  not 
enforce  a  contrad;  which  involves  a  breach  of  trust  Without  enter- 
ing into  the  question,  whether  the  proposition  has  or  has  not  been 
too  broadly  stated,  it  is  merely  necessary  to  observe,  that  the  court 
has  already  declared  that  the  contract  ought  to  be  specifically  per- 
formed, and  therefore  I  am  not  now  at  liberty  to  consider  the  validity 
of  the  contract.  There  has  been  no  application  to  rehear  the  cause, 
or  to  set  aside  the  decree ;  and  it  is  therefore  impossible  to  enter  into 
the  consideration  whether  the  contract  is  of  the  description  stated. 
The  same  observation  applies  to  the  statute  referred  to,  for  if  it  has 
any  application,  it  only  shows  that  the  decree  which  was  made  ought 
never  to  have  been  pronounced.  I  am,  in  fact,  bound  by  the  decree 
which  orders  the  contract  to  be  specifically  performed  with  a  refer- 
ence as  to  title ;  and  if  it  be  good,  then  the  contract  is  t6  be  carried 
into  execution. 

What  is  the  contract?  Every  condition  of  sale  is  part  of  the 
contract,  and  'One  of  them  pfovides,  that  the  purchaser  shall  accept 
a  title  from  the  trustee  for  sale,  under  the  will  of  Wilkinson,  and 
that  his  receipt  '<  shall  be  deemed  an  efiectual  and  conclusive  dis- 
charge for  the  purchase-money,  and  that  the  purchaser  shall  not  be 
entitled  to  require  the  concurrence  of  the  heir-at-law,  or  the  cesUns 
que  trusty  under  the  will."  That,  then,  is  the  contract  between  the 
parties,  which  the  court  has  decreed  to  be  specifially  performed,  one 
term  of  which  is,  that  the  purchaser  shall  not  require  or  receive  from 
the  vendor  any  proof  that  his  receipt  is  a  good  and  sufficient  dis- 
charge, but  shsdl  take  it  as  effectual  and  conclusive.  I  do  not  know 
in  what  terms  a  contract  can  be  made  more  clear  and  distinct  than 
this  is.  It  is  saying  this  :  that  if  the  trustee's  receipt  be  not  good,  it 
shall  be  treated  as  good  as  between  us.  I  cannot  acquiesce  in  the 
argument  of  Mr.  Daniel,  that  this  is  a  matter  which  the  parties 
cannot  contract  for,  because  it  is  a  matter  for  which  the  court  has 
determined  that  they  can  contract,  inasmuch  as  it  has  ordered  this 
veiy  contract  to  be  carried  into  effect. 

1  am, therefore  of  opinion,  that  the  Master  is  right,  and  these' 
exceptions  must  be  overruled.     I  express  no  opinion  as  to  the  con- 
struction of  the  will  itself. 

The  next  question  was  as  to  the  costs  of  suit,  the  Master  having 
found  that  a  good  title  was  first  shown  when  the  matter  was  in  his 
office. 

Lhyd  and  Toller.  The  plaintiff  having  succeeded,  ought  to  have 
all  the  costs  of  the  suit.  Previous  to  the  filing  of  the  bill,  there  were 
only  two  objections  to  the  title,  and  the  substantial  questions  which 
gave  rise  to  the  litigation  have  been  decided  against  the  defendant 
The  decree  ought  therefore  to  be  made  with  costs.  In  Lonff  v. 
Collier^  4  Russ.  269,  it  was  held,  that  in  a  suit  for  specific  perform- 
ance by  a  vendor,  the  costs  will  be  thrown  upon  the  purchaser, 
though  the  Master  reports,  that  a  good  title  was  not  shown  till  after 
the  ming  of  the  bill ;  if  that  finding  proceeded  on  the  ground  that 
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certain  evidence  had  not  been  previously  furnished,  which  the  vendor 
had  offered  to  produce,  but  which  hadf  not  been  actually  produced 
before  the  institution  of  the  suit,  in  consequence  of  the  purchaser 
insisting  upon  other  and  unsubstantial  objections.  So  it  was  held 
by  Lord  Langdale,  in  Scooties  v.  Morrell,  1  Beav.  251,  that  the  fact 
of  a  title  having  been  perfected  in  the  Master's  office,  does  not 
determine  the  question  of  the  costs  of  a  suit  for  specific  performance, 
which  depends  upon  whether  the  defects  which  have  been  removed 
there  were  the  occasion  of  the  suit 

The  purchase-money  in  this  case  is  only  2502.,  and  it  has  been 
spent  over  and  over  again  in  this  useless  litigation. 

The  Master  of  the  Rolls.  I  am  of  opinion  that  the  costs,  in 
the  present  case,  must  follow  the  usual  course.^  I  should  be  laying 
down  a  very  injurious  rule  if  I  were  to  say,  that  where  the  purchaser 
of  an  estate  takes  an  objection  to  the  ti^e,  the  vendor  is  warranted 
in  considering  that  it  is  unnecessary  for4iim  to  make  out  any  further 
title,  but  wait  and  see  how  that  objection  is  disposed  of.  TMs  would 
be  the  result,  if  I  were  to  hold  that  the  usual  rule  is  to  be  departed 
from  in  this  case. 

I  think  that  it  is  very  desirable  that  the  general  rule  should  be  kept 
as  strict  as  possible,  and  that  there  should  be  as  few  exceptions  to  it 
as  possible.  I  am  of  opinion  that  this  is  an  ordinary  case:  the 
Master  has  reported  that  a  good  title  was  first  shown  in  November, 
1850,  and  there  appears  to  have  been  no  offer  to  give  further  evidence 
of  title  before,  although  it  must  have  been  necessary. 

In  Long  V.  Collier,  the  vendor  had  tendered  the  evidence  required, 
and  the  other  party  declined  to  receive  it 

I  am  of  opinion  that  this  case  must  follow  the  usual  rule,  that  the 
costs  depend  on  the  time  at  which  the  title  was  first  shown. 


White  v,  Jackson.* 

Febniaiy  18,  1852. 

Executor — Nonrrender  of  Accounts —  Costs. 

The  mere  fact  that  an  executor  neglected  to  render  accounts  when  asked,  is  not  of  itself 
sufficient  to  make  him  liable  to  the  costs  of  a  suit  for  administering  the  estate. 

An  executor  proved  the  will  in  1839,  and  this  suit  was  instituted 


1  When  the  seller  does  not  make  out  his  title  until  afler  the  bill  is  filed,  he  is  liable 
to  pay  the  costs  of  the  suit  up  to  the  time  that  he  showed  a  good  tide.  8  Sudden's 
Vendors  and  Purchasers,  148,  tenth  edition ;  Siren's  Concise  View,  &c,  608 ;  l)iurf s 
Vendors  and  Purchasers,  616. 
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in  1845  for  the  adminiBtration  of  the  estate.  Application  had  been 
made  to  the  executor  for  accounts  prior  to  .the  institution  of  the  suit, 
but  none  had  been  rendered. 

Elmsley  and  Humphreys  now  argued,  that  as  the  suit  had  been 
rendered  necessary  by  the  conduct  of  the  executor,  he  ought  to  be 
made  to  pay  some  part  of  the  costs.  In  The  Attorney' General  v. 
GibbSy  1  De  Gex  &  Sm.  156,  the  defendant  had  been  refused  his 
costs,  though  a  balance  had  been  found  in  his  favor. 

iL  Palmer^  contrS^  was  not  heard. 

Trb  Master  op  the  Rolls.  The  case  cited  does  not  apply,  for 
there  the  defendant  to  the  very  last  had  refused  to  render  any  accoimts 
at  all,  and  had  been  told  before  the  institution  of  the  suit,  that  the 
fact  would  be  stated  in  the  bill  to  charge  him  with  costs. 

In  cases  of  pertinacious  refusal,  the  court  might  give  the  costs  up 
to  the  hearing,  but  an  executor  has  a  right  to  have  his  accounts  taken 
in  court.    He  must  have  his  costs. 


In  re  Hinton.^ 

Febraary  24, 1852. 

Solicitor  and  Client  —  Taxation —  Order  of  Course  -^  Suppression. 

An  ord^r  of  course  was  obtained  for  the  taxation  of  two  bills  of  costs.    One  had  been  paid, 
and  the  fact  had  been  suppressed.    The  court  discharged  the  order  altogether. 

On  the  3d  of  January,  1852,  an  order  of  course  was  obtained  for 
the  taxation  of  two  bills  which  had  been  delivered  on  the  23d  of 
January  previous.  It  turned  out  that  one  of  them  had  been  paid,  but 
no  mention  was  made  of  the  fact  upon  the  application  for  the  order 
of  course. 

Bagshawe  moved  to  discharge  the  order  altogether. 

Bichnery  contri.    In  re  Bigitold^  9  Beav.  269,  was  cited. 

The  Master  of  the  Rolls.  The  client,  on  the  3d  of  January, 
1852,  obtaiiyd  an  order  to  tax  two  bills  of  costs  delivered  on  the  23d 
of  January  previous.  As  to  the  one  of  these  bills  it  has  been  paid, 
and  therefore  as  to  that  the  order  of  course  is  wrong.  I  have  always 
held,  that  where  there  is  an  important  fact  relating  to  the  payment  or 
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the  time  of  payment  of  a  bill  of  costs,  it  is  the  duty  of  the  person 
applying  to  mention  it  to  the  officer  of  the  court,  to  enable  him  to 
consider  whether  there  ought  to  be  an  order  of  course  or  a  special 
order.  Lord  Langdale  laid  down  that  the  same  rule  applies  to  orders 
of  course  as  to  ex  parte  applications  for  injunctions,  and  that  if  any 
fact  be  suppressed  which  requires  consideration,  that  alone  is  suffi- 
cient to  discharge  the  order. 

In  this  case  I  am  of  opinion,  that  I  must  discharge  the  order  to  tax 
altogether,  without  considering  whether,  upon  a  special  application, 
such  an  order  may  or  may  not  be  obtained.  All  I  decide  is,  that  the 
order  ought  to  have  been  obtained,  if  at  all,  on  special  application. 


Cattlky  r.  Vincent.* 

Febraary  26, 1852. 

Will  —  Construction  —  Bequest  —  Gift  in  Event  of  Surviving. 

Beqaest  of  residue  equally  between  A  and  B  (the  wife  of  C) ;  and  if  C  surrived  B,  for  him 
for  life,  and  afterwards  to  their  four  duldren :  — 

Hdd^  that  the  children  took  only  in  the  event  of  C  sorviving  B. 

Sarah  Vincent,  by  her  will  dated  the  28th  July,  1810,  after  giving 
several  annuities,  proceeded  in  the  following  terms : — 

"  I*give  the  residue  of  my  property  in  the  funds  or-  elsewhere,  to 
be  equally  divided,  between  my  nephew  Robert  Vincent,  and  my 
niece  Marian  Sandon,  wife  of  J.  K.  Sandon,  Esq.,  and  also  the  rever- 
sion of  the  above  annuities,  as  they  drop,  to  be  divided  between  my 
nephew  Robert  Vincent  and  his  sister,  my  niece  Marian  Sandon  ;  and 
if  Mr.  Sandon  survives  my  niece,  for  him  for  life,  and  afterwards  to 
be  equally  divided  between  their  four  children,  which  I  leave  in  trust  to 
my  nephew  Mr.  Vincent ;  and  I  also  appoint  him  my  executor  and 
residuary  legatee." 

Mr.  Sandon  survived  the  testatrix,  but  died  in  the  life  of  his  wife. 

This  bill  was  filed  by  a  purchaser  of  the  aUeged  share  of  one  of 
the  four  children  of  Mr.  and  Mrs.  Sandon,  insisting  that*  Marian  San- 
don took  the  moiety  of  the  residue  for  her  life  only.  On  the  other 
hand,  it  was  insisted,  that  in  th^  events  which  had  happened,  she  took 
an  absolute  interest  in  a  moiety. 

Roupell  and  Beales,  for  the  plaintiff.  Marian  SandoiAx>ok  a  life- 
estate,  with  remainder  to  her  husband  for  life,  with  remainder  to  their 
four  children. 
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R,  Palmer,  for  the  trustee. 

Llo7/d  and  Browne,  for  the  principal  defendant,  were  not  called  on 
by  the  court. 

The  Master  of  the  Rolls.  I  think  that,  in  the  event  which  has 
happened,  the  children  take  no  interest  in  the  fund.  The  obvious 
meaning  of  this  will  is,  that  they  are  only  to  take  if  Mr.  Sandon  sur- 
vived his  wife.  The  clause  is, "  if  Mr.  Sandon  survives  my  niece, 
for  him  for  life,  and  afterwards  to  be  equally  divided  between  their 
four  children."  Mr.  Sandon,  therefore,  was  not  to  take  unless  he  sur- 
vived  his  wife ;  and  in  that  case  only  the  property  was  to  be  divided 
between  the  children. 

This  remark  obviously  occurs  :  if  the  testatrix  intended  to  give  her 
niece  a  life-estate,  why  did  she  not  say  so  ?  For  when  she  intended 
to  give  a  life-interest  to  her  husband,  she  expresses  it  in  the  gift 
Again,  under  the  gift  between  Mr.  Vincent  and  Mrs.  Sandon,  it  is  not 
disputed  that  Vincent  took  an  absolute  interest ;  and  if  so,  the  niece 
must  take  the.  same,  unless  there  be  something  in  the  subsequent  part 
of  the  will  to  control  it. 

The  effect  is  to  give  an  absolute  interest  to  Mrs.  Sandon ;  but  if 
her  husband  survived  her,  then,  and  then  only,  he  was  to  take  for  life, 
and  the  children  afterwards. 

The  plaintiff  has  no  interest,  and  I  must  therefore  dismiss  the  bill, 
but  without  costs.^ 


*  See  Fcame,  235 ;  Napper  v.  Sanders,  Feame,  21 ;  Lethkxdlier  v.  Tracy,  S  Atk. 
774,  and  1  Amb.  204;  Bradford  v.  Foley,  1  Doug.  68 ;  Horton  v.  WhUtaker,  1  Tenn 
Eep.  346;  Hayward  v.  StUlingfleet,  1  Atk.  422;  Pearsall  v.  Simpson,  15  Ves.  29; 
Woodcock  V.  The  Duke  of  Dorset,  3  B.  C.  C.  569 ;  Doutly  v.  iMver,  V.  C.  K.  B.,  July 
19,  1849 ;  Clapton  v.  Bulmer,  10  Sim.  426 ;  Davis  v.  Norton,  2  Peere  Wms.  390 ;  Doe 
v.  Shipphard,  1  Doug.  75  ;  Doe  v.  Wilkiw<on,  2  T.  R.  209 ;  Moody  v.  Walters,  16  Ves. 
283 ;   Wingrave  v.  Palgrave,  1  P.  Wma.  401 ;  Leckie  v.  Hoghen,  7  Beav.  502. 

As  to  cutting  down  absolute  interest: — Wincktcorth  v.  Wifickwortk,  8  Beav.  676; 
Whipple  T.  Martyn,  14  Jur.  861 ;  BeU  v.  Jackson,  1  Sim.  N.  S.  547 ;  s.  c.  7  Eng.  Bep. 
92.  And  on  the  question  whether  the  limitation  applies  only  to  the  last  clause,  or  to 
the  whole :  —  2  Jarman  on  Wills,  745 ;  Doe  v.  Westley,  4  Barn.  &  Cr.  667 ;  Fenny  v. 
Etoestace,  4  M.  &  S.  58. 
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Gleadow  v.  The  Hull  Glass  Company.^ 

Febraary  12,26,1852. 

Winding-up  Act  —  Indemnity  —  Form  of  Order  for  Payment  on 

Decree  against  Official  Manager. 

A  decree  was  made,  declaring  that  an  incorporated  company  were  bound  to  indemnify  its 
retired  directors,  and  a  rcierence  was  made  to  the  Master.  An  order  being  afterwards 
made  to  wind  up  the  company,  the  official  manager  was  substituted  in  the  suit  On  fur- 
ther directions,  an  order  for  payment  and  indemnity  was  made  on  the  official  manager, 
and  the  Master  was  directed  to  make  proper  calls  on  the  contributories  for  that  purpose. 

Form  of  order  in  such  a  case  where  the  plaintiiBfs  were  thcmselyes  contributories. 

The  Hull  Glass  Company  was  established  in  1846,  and  by  the  deed 
of  settlement,  the  three  plaintiffs  and  two  other  persons  were  appoint- 
ed directors.  By  a  clause  in  the  deed,  the  directors  were  to  have  the 
management  of  the  affairs  of  the  company,  and  to  be  indemnified 
by  the  company  out  of  the  assets,  against  all  liabilities  incurred  in 
the  execution  of  their  office.  The  company  was  afterwards  com- 
pletely registered  under  the  act,  and  became  incorporated. 

In  1847,  the  directors  purchased  of  Isaac  H.  Bedford  a  license  to 
use  a  patent  for  a  sum  of  500/.,  and  an  annuity  of  150Z.  during 
the  continuance  of  the  letters  patent.  The  license  Was  accordingly 
granted  them  in  trust  for  the  company,  and  the  plaintiffs  and  the 
other  two  directors  executed  a  covenant  to  pay  to  Bedford  the  an- 
nuity of  150/.  during  the  continuance  of  the  letters  patent. 

In  the  following  year  the  plaintiffs  ceased  to  be  directors,  and  new 
ones  were  appointed  in  their  place.  Bedford  having  brought  an  ac- 
tion against  the  plaintiffs  for  the  recovery  of  the  arrears  of  the  annu- 
ity, they  filed  this  bill  against  the  company  to  obtain  an  indemnity. 

By  the  decree  'of  the  Vice-Chancellor  of  England,  made  on  the 
17th  of  November,  1849,  it  was  declared,  that  the  company  were 
liable  to  indemnify  the  plaintiffs  from  the  payment  of  the  annuity  of 
150/.,  and  from  all  damages  incurred  or  to  be  incurred;  the  company 
were  decreed  to  execute  a  proper  deed  of  indemnity  for  that  purpose ; 
and  it  was  referred  to  the  Master  to  ascertain  the  amount  of  damages 
sustained,  which  the  company  were  ordered  to  pay,  together  with  the 
costs. 

On  the  9th  of  May,  1850,  an  order  was  made  for  winding  up  the 
company;  and  by  an  order  made  on  the  22d  of  May,  1850,  the 
official  managers  were  substituted  as  the  defendants  in  the  suit,  in  the 
place  of  the  company. 

In  November,  1850,  the  Master  made  his  report,  finding  the  amount 
of  damages,  and  stating,  that  in  consequence  of  the  dissolution  of, 


^  15  Beavan,  200. 
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and  order  for  winding  up  the  company,  the  part  of  the  decree  relating 
to  the  deed  of  indemnity  had  not  been  prosecuted. 

The  cause  now  came  on  for  further  directions,  when  the  question 
arose  as  to  the  form  of  the  order  now  to  be  made. 

iJ.  Palmer  and  W,  J.  Bovill,  for  the  plaintiffs. 

No  deed  of  indemnity  can  now  be  executed,  but  by  the  56th  sec- 
tion of  the  Joint-Stock  Companies  Winding-up  Act,  1848,  11  &  12 
Vict.  c.  45 ;  decrees  against  the  official  managers  are  to  have  the  same 
operation  as  if  made  against  the  company,  and  as  if  every  contribu- 
tory were  a  party ;  and  the  court  is  authorized  to  direct  such  decree 
to  be  enforced  against  every  contributory.  We,  therefore,  ask  an 
immediate  order  for  payment  by  the  official  manager  out  of  the 
assets,  and  for  the  payment  by  him  of  the  annuity  for  the  future ;  and 
if  he  should  not  have  sufficient  assets  in  his  hands,  then  that  he  may 
be  ordered  to  make  the  necessary  calls. 

Anstey^  for  a  defendant 

Lloyd^  for  the  official  manager.  The  plaintiffs  are  mere  creditors, 
and  must  go  in  under  the  winding-up  order,  and  obtain  payment  like 
the  other  creditors  of  the  company.  The  proper  order  now  to  be 
made  is,  to  declare  the  plaintiffs'  right,  and  to  direct  the  plaintiffs  to 
go  in  under  the  winding-up  order  and  prove  their  claim  established 
in  this  suit.  The  plaintiffs  are  contributories,  and  the  amount  of  their 
calls  must  be  deducted,  or  the  payment  of  them  provided  for. 

JL  Palmer^  in  reply,  did  not  object  to  the  set-off. 

The  Master  of  the  Rolls.  I  cannot  keep  the  plaintiffs  out  of 
their  money.  The  scheme  of  the  act  is,  to  settle  all  the  equities  be- 
tween the  contributories,  but  that  cannot  be  done  in  this  suit.  I  could 
give  the  official  manager  liberty  to  apply ;  but  I  feel  so  much  difficulty 
in  this  case,  that  I  think  it  had  better  stand  over,  with  liberty  to  bring 
forward  the  facts  upon  affidavit. 

The  case  was  again  mentioned. 

jR.  Palmer  and  W.  J.  Bovill,  for  the  plaintiffs,  cited  11  &  12  Vict 
c.  45,  ss.  56,  58,  &  61,  and  now  asked  for  an  order  for  payment  by  the 
official  manager,  with  interest  from  the  time  of  payment,  and  that  he 
might  make  the  necessary  calls  for  that  purpose.  They  referred  to 
Parbury  v.  Chadwick.    12  Beav,.614. 

Lloyd,  for  the  official  manager,  resisted  the  payment  of  interest, 
except  from  the  Master's  report;  and  as  to  the  form  of  the  order  now 
to  be  made,  he  observed,  that  it  was  an  attempt  to  combine  in  one 
order  the  jurisdiction  in  the  suit  and  in  the  matter  of  the  Winding-up 
Act,  which  could  not  be  effectually  done.  He  argued,  that  the  proper 
form  of  decree,  which  would  avoid  all  complication  and  inconveni- 
ence, would  be,  either  to  direct  the  official  manager  to  pay  the  amount 
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due  or  to  become  due  out  of  the  assets,  and  which  he  would  obey ; 
or  to  make  a  declaration  that  the  plaintiffs  were  entitled  to  payment 
of  the  debt  due  and  to  become  due,  and  direct  them  to  go  in  under 
the  Winding-up  Act.  This,  he  said,  was  similar  to  the  course  of  pro- 
ceeding under  the  Bankrupt  Act. 

[The  Master  of  the  Rolls.  How  can  you  get  over  the  57th  sec- 
tion, which  says,  that  the  order  for  winding-up  shall  not  prejudice  or 
diminish  the  remedy  of  creditors  of  the  company  ?J 

The  proposed  order  enlarges  the  remedy.  Jf  no  order  had  been 
made  to  wind  up  the  company,  the  simple  decree  would  have  been  to 
pay,  and  the  plaintiffs  would  be  left  to  the  usual  mode  by  scire  facias 
against  the  contributories,  to  compel  payment.  Here  it  is  asked  that 
the  specific  assets  should  be  charged. 

R.  Palmer.  The  plaintifis  could  not  have  proceeded  against  the 
shareholders  until  all  remedies  against  the  assets  had  been  exhausted. 
Thompson  v.  The  Universal  Salvage  Company.  1  Exchequer  Re- 
ports, 694. 

Hall^  Anstey,  and  Giffard^  appeared  for  other  defendants. 

The  Master  of  the  Rolls.  I  think  the  decree  must  be  very 
much  in  the  form  suggested  by  the  plaintiffs.  I  am  of  opinion,  that 
under  these  clauses  in  the  act,  I  have  no  option.  The  plaintiffs  are 
contributories  of  the  company,  and  creditors  on  a  separate  and  inde- 
pendent account  You  must,  therefore,  provide  for  payment  of  the 
calls  now  due  and  hereafter  to  become  due  from  them,  and  there  will 
be  no  practical  difficulty  in  working  the  matter  out.  I  cannot  make 
any  order  in  the  matter  of  the  winding-up ;  but  the  56th  section  of 
the  act  authorizes  me  to  make  a  decree  in  the  same  manner  as  if  all 
the  members  were  present ;  I  will,  therefore,  refer  it  to  the  Master,  if 
the  money  be  not  paid,  to  make  such  calls  and  against  such  contri- 
butories as  he  shall  think  fit.  I  express  no  opinion  as  to  whether  it 
is  necessary  to  give  seven  days  notice  under  the  56th  section ;  with 
this  modification,  the  form  of  the  decree  proposed  appears  the  proper 
one. 

Interest  must  be  paid  on  the  amount  found  due  from  the  date  of 
the  Master's  report,  and  upon  anv  future  payments  from  the  time  of 
payment.^ 


^  Abstract  of  Order. 

Order — That  out  of  any  moneys  of  the  Hull  Glass  Company,  now  in  the  hands  of 
the  official  managers  of  such  company,  not  specifically  appropriated  by  an  order  of  the 
court.,  or  out  of  the  first  moneys  of  such  company  which  shall  come  into  the  hands  of 
the  said  official  managers,  which  shall  not  be  specifically  appropriated  by  any  order  of 
this  court,  the  said  official  managers  do,  on  or  before  the  1st  day  of  May  next,  pay  to 
the  plaintifis  the  amount  found  due. 

Order  —  That  if  the  said  official  managers  shall  not  have  any  moneys,  or  shall  not 
have  sufpcient  moneys  in  their  hands  to  pay  the  sfdd  sum,  the  deficiency  be  paid  by 
the  contributories  found  liable  to  contribute  thereto ;  and  for  that  purpose,  onler  the 
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Hares  v.  Stringer.' 

Febroary  28,  1852. 

Executor  —  Admission  of  Assets  — Parties. 

Bequest  in  tnist  to  invest  and  pay  the  interest  of  a  moiety  to  A,  and  afterwards  to  her 
children,  and  the  other  moiety  to  B,  and  afterwards  to  her  children.  The  interc;<t  on  a 
moiety  of  1,000/.  invested  on  mortgage  was  paid  to  A  for  thirty  years.  On  her  death,  the 
mortgage  was  got  in :  — 

ndd^  that  A's  children  could  maintain  a  suit  for  their  moiety,  without  making  B  and  her 
children  pardes. 

The  testator,  who  died  in  1819,  gave  his  r^^dy  money  and  securi- 
ties for  money  to  his  executors,  upon  trast,  to  invest  and  pay  the  in- 
terest "  of  one  moiety  of  the  said  trust  moneys,  stocks,  funds,  and  se- 
curities, to  Ann  Hares  for  life,  and  afterwards  to  pay  one  moiety  of 
the  capital  of  the  trust  fund  to  her  children ;  and  he  directed  them 
to  pay  the  interest  of  the  other  moiety  to  Mary  Moss  for  life,  and 
after  her  decease,  he  directed  the  remaining  moiety  of  the  trust  mo- 
neys, &c.,  to  be  paid  to  her  children." 

Ann  Hares  died  in  December,  1850 ;  and  this  was  a  claim  filed  by 
her  children  against  Stringer,  the  surviving  executor,  for  payment  to 
them  of  a  moiety  of  1,000/.  alleged  to  be  the  whole  trust  fund  which 
had  been  got  in  and  invested  shortly'after  the  testator's  death.  The 
persons  entitled  to  the  other  moiety  were  not  made  parties  to  the 
claim. 

It  was  sworn  and  not  contradicted,  that  the  defendant  had,  throtigh 
the  hands  of  his  nephew,  for  twelve  years  previous  to  her  death,  paid 
to  Mrs.  Hares  221. 10s.,  yearly,  as  and  for  the  interest  of  500/. ;  and 
that  in  1842,  the  defendant  Stonger  had  invested  1,000/,  belonging  to 
the  testator's  estate  on  mortgage,  and  which  he  had  called  in  and  re- 
ceived in  December,  1851. 
« 

jR-  Palmer  and  Steere,  in  support  of  the  claim. 


Master,  to  whom  the  matter  of  the  winding-np  of  the  said  Hull  Glass  Company  stands 
referred,  as  soon  as  practicable,  to  make  a  caU  upon  the  contribntories  of  the  class  he 
shall  find  liable  to  contribute  under  the  powers  and  provisions  of  the  Joint-Stock  Com- 
panies' Windmg-up  Acts,  1848  and  1849,  for  such  amount  as  may  be  necessary;  and 
upon  payment  of  the  calls  let  the  official  manager  pay  the  plaintififs,  ai^r  deducting 
the  amount  due  from  the  plaintififs  for  unpaid  caSa. 

Order —  Subsequent  accounts,  and  reler  it  to  theisaid  Master  to  ascertain  what  will 
be  a  proper  and  suffioient  sum  of  3/.  per  cent  consolidated  bank  annuities  to  be  set 
apart  and  appropriated  to  answer  the  future  payments  of  the  said  annuity  of  150^, 
and  to  indemnify  the  plaintiffs  against  the  pa3rment  thereof,  and  all  damages,  costs, 
charges,  and  expenses  in  respect  thereof,  and  declare  the  plaintiffs  entitled  to  have 
such  sum  set  apart  accordingly.  • 

Order — Investment  of  such  sum  of  consols  by  official  managers,  and  declare  the 
right  of  the  plaintiffs  to  indenmity  out  of  the  fund  so  set  apart 

1 15  Beavan,  206. 
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Elmslet/j  for  the  trustee.  All  parties  interested  ought  to  be  before 
the  court,  in  order  that  the  trust  may  be  fully  performed,  otherwise  a 
trustee  might  be  made  liable  to  as  many  suit«  las  there  were  shares. 
The  decision  in  Perry  v.  Knott,  5  Beav.  293 ;  was  disapproved  of  by 
Lord  Cottenham,  in  Lenaghan  v.  Smith,  2  Phillips,  301.  He  also 
referred  to  Smith  v.  Snow,  3  Mad.  10 ;  and  Williams  v.  Powell,  2 
PhUlips,  329. 

Morris  for  Thomas  Ellis. 

The  Master  of  the  Rolls.  I  cannot  distinguish  this  case  from 
Srnith  v.  Snow.  It  appears  from  the  affidavits,  that  in  the  year  1819, 
now  more  than  thirty  years  ago,  the  testator  died,  having  directed  his 
ready  money  and  securities  to  be  divided  into  two  portions,  one  of 
which  he  gave  to  Mrs.  Hares  for  life,  and  afterwards  to  her  children, 
and  the  other  moiety  in  the  same  way,  to  Mrs.  Moss  and  her  child- 
ren. The  fund  seems  to  have  been  ascertained  and  invested,  and  in- 
terest on  the  half  has  been  paid  to  the  tenant  for  life ;  and  she  having 
died  fourteen  months  ago,  her  children  now  come  to  obtain  payment 
of  their  moiety. 

The  executor  does  not  assert  that  there  is  any  debt  or  claim  out- 
standing against  the  estate.  He  has  dealt  with  this  fund  as  ascer- 
tained for  a  long  period  of  years ;  and  there  is  no  suggestion  of  any 
breach  of  trust  or  loss  of  the  money,  so  that  one  cestui  que  trust  could 
sweep  away  the  fund  to  the  prejudice  of  those  absent.  I  cannot,  in 
this  state  of  things,  compel  the  plaintiffs  to  make  the  tenant  for  life  of 
the  other  moiety,  or  her  children,  parties  to  this  claim. 

If  the  court  has  said  it  would  not  go  beyond  the  case  of  Smith  v. 
Snow,  it  has  never  been  overruled,  and  it  has  been  followed  on  sub- 
sequent occasions.  If  it  be  law,  I  think  it  applies  to  this  case,  and 
that  the  plaintiffs  are  entitled  to  payment,  on  the  class  of  children 
being  properly  ascertained. 

I  Aui  however  of  opinion,  that  some  of  such  children  could  not 
obtain  payment  of  their  shares  in  absence  of  the  rest. 


Woodman  v.  Robinson.* 

March  8,  1852. 

Nuisance  —  Acquiescence. 


A  bill  was  filed  by  a  single  parishioner  against  some  of  the  chnrchwardens  of  the  parish, 
alleging  an  intention  on  the  part  of  the  defendants  to  execute  works  in  the  church  which 
woiud  be  injurious  to  himself,  and  praying  an  injunction.    The  plaintiff  did  not  allege  any 


1  2  Simons,  (K.  s.)  204. 
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right  of  property  in  a  particular  pew,  but  did  allege  that  he  was  a  parishioner  and  that  he 
was  in  the  habit  of  attending  divine  service  ia  the  parish  church. 

Query,  whether  this  is  a  private  nuisance,  and  whether  such  a  bill  can  bo  sustained  bj  a  siugle 
parishioner  against  the  churchwardens. 

A  plaintiff  complained  of  works  intended  to  be  executed  by  the  defendants,  churchwardens 
of  his  parish,  which  he  alleged,  in  the  way  in  which  it  was  proposed  to  execute  them,  con- 
stitutcd  a  nuisance ;  much  negotiation  took  place,  in  the  course  of  which  the  defendants 
showed  a  continued  acquiescence  in  the  suggestions  made  by  the  plaintiff  as  to  tlie  mode 
of  executing  the  works,  and  suspended  their  execution.  While  these  negotiations  were 
still  going  on,  and  before  any  works  were  commenced,  the  plaintiff  filed  his  bill  for  an  in- 
junction, and  obtained  special  leave  to  give  notice  of  motion,  and  served  the  notice  of  mo- 
tion. On  the  day  following  the  service  of  the  notice  of  motion,  the  defendants,  in  order  to 
avoid  litigation,  passed  a  resolution  at  a  vestry,  at  which  the  plaintiff  was  present,  that  the 
works  should  be  wholly  abandoned.    After  that  the  plaintiff  Drought  on  his  motion :  — * 

Held,  without  going  into  the  question  whether  there  would  be  any  nuisance,  that,  under  the 
circumstances,  the  motion  was  useless  and  improper,  and  it  was  refused  with  costs. 

The  bill  in  this  case  was  filed  by  Woodman,  a  parishioner  of  the 
parish  of  Morpeth,  against  three,  not  being  the  whole  number,  of  the 
churchwardens,  and  there  were  no  other  parties  to  the  suit.  The 
object  of  the  bill  was  to  have  an  injunction  to  restrain  the  defendants 
from  warming  the  parish  church  by  means  of  hot  air  or  hot  water 
pipes,  which  it  was  alleged  they  intended  to  lay  under  the  floor  oi 
the  church  ;  and  it  wa*  alleged  that  great  injury  to  health  would  be 
thereby  produced,  by  reason  of  the  earth  beneath  the  floor  of  the 
church  being  filled  with  graves.  The  plaintiff  alleged  by  his  bill  that 
he  was  a  parishoner,  and  that  he  was  in  the  habit  of  attending  the 
parish  church,  but  he  did  not  allege  any  specific  title  to  a  pew. 

On  the  question,  whether  a  nuisance  would  be  created  by  the  mode 
in  which  it  had  been  proposed  to  execute  the  works,  there  was  much 
conflict  of  evidence,  on  which  it  is  not  material  to  state  any  thing 
further,  as  the  decision  turned  on  other  facts  folly  stated  in  the  judg- 
ment 

Stuart  and  Bates,  for  the  motion. 

Malms  and  Dickenson,  for  the  defendants,  objected  to  the  form  of 
the  suit,  that  it  was  defective  for  want  of  parties.  If  the  bill  pro- 
ceeded on  the  ground  of  private  nuisance,  the  plaintiff  must  show 
an  injury  to  property;  but  he  did  not  show  that  he  had  any  right 
of  property,  for  he  did  not  allege  title  to  a  pew ;  and  the  mere  right 
of  user  of  a  church  is  not  a  right  of  property.  If  the  bill  proceeded 
on  the  ground  of  public  nuisance,  the  Attorney- General  ought  to  have 
been  a  party. 

Stuart,  on  this  point,  referred  to  fencer  v.  London  and  Birming- 
ham Railway  Company} 


1 8  SinL  193.  See  on  this  point  Haines  v.  Baker,  Amb.  158.  A  parishioner  has  a 
right  to  a  seat  in  the  parish  church ;  and*he  can  proceed  agsdnst  the  churchwardens  to 
enforce  snch  right  in  the  Ecclesiastical  Court:  see  Walter  v.  Gunner  and  Drh^er,  1 
Hag.  Cons.  317 ;  and  see  also  per  Sir  J.  Nicholl  in  Fuller  v.  Lane,  2  Add.  426,  426. 
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The  Vice-Chancellor.  0n  this  application  one  serious  and 
material  question  arises,  namely,  how  far  such  a  bill  can  be  entertain- 
ed by  a  single  parishioner  against  the  churchwardens.  If  my  decision 
were  to  turn  on  that  point,  I  should  take  time  for  looking  into  the 
authorities.  At  present  I  consider  it  a  very  doubtful  question 
whether  a  single  individual  can  sustain  such  a  bill.  However,^  on 
the  circumstances  of  this  case,  I  am  of  opinion  that  I  can  decide  it 
without  determining  that  point. 

The  injunction  sought  is  to  restrain  the  churchwardens  from  pro- 
ceeding with  a  plan  entertained,  and  originally  intended  to  be  carried 
into  effect,  for  warming  the  parish  church,  by  means  of  hot  water 
pipes  to  be  laid  under  the  floor  of  the  church.  That  plan,  in  its 
original  form,  was  brought  to  the  attention  of  the  select  vestry  on 
the  5th  of  November,  1851.  Of  the  meeting  of  that  vestry  notice 
was  duly  given,  and  at  that  meeting  a  statement  of  the  expenses  was 
made,  and  the  plan  was  fully  explained  by  the  rector  to  the  members, 
and  no  objection  was  made;  on  the  contrary,  the  plan  was  approved, 
and  a  rate  was  made  by  the  vestry  to  defray  the  expenses.  The 
plaintiff  was  not,  it  is  true,  shown  to  have  been  present,  nor  was  any 
special  notice  served  on  him.  However,  thp  churchwardens  con- 
sidered the  plan  desirable ;  nobody  objected ;  ind  the  churchwardens 
determined  to  carry  it  into  effect. 

In  pursuance  of  the  resolutions  of  the  vestry,  the  churchwardens 
entered  into  a  contract  with  a  person  named  King,  to  carry  into 
effect  the  plan,  which  was  this: — to  lay  the  pipes  which  were  to 
contain  the  hot  water,  in  a  casing  of  brickwork,  so  as  to  separate 
the  pipes  from  the  soil  under  the  floor  of  the  church,  by  brickwork. 
On  the  5th  January,  1852,  that  is,  two  months  after  the  resolution 
come  to  by  the  vestry,  the  plaintiff,  himself  a  parishioner,  had  an 
interview  with  one  of  the  churchwardens,  and  suggested  objections 
to  the  plan,  and  this  was  the  first  time  the  churchwardens  heard  of 
there  being  any  objection.  On  the  6th  January,  Wilkinson,  one  of 
the  churchwardens,  received  from  the  plaintiff  a  letter  addressed  to 
the  churchwardens,  and  stating  in  substance  that  the  ground  of 
objection  to  the  plan  proposed  was,  that  the  soil  in  which  it  was 
intended  to  lay  the  pipes^was  full  of  the  debris  of  dead  bodies. 
After  conversing  with  the  other  churchwardens  on  the  subject, 
Wilkinson  called  on  the  plaintiff  on  the  6th  January,  and  explained 
to  him  fully  the  intended  plan,  and  the  precautions  which  it  was 
proposed  to  take.  The  plaintiff  stated  himself  not  satisfied,  and 
Wilkinson,  on  behalf  of  the  churchwardens,  expressed  their  surprise 
at  the  objections,  when  the  plaintiff  replied  that  he  had  spoken  on 
the  subject  to- the  rector  a  month  before,  po  that  it  seems  the  plaintiff 
had  known  of  the  intended  plan  a  month  before  he  made  any  objec- 
tion to  it.  However,  in  consequence  of  the  plaintiff's  objections,  the 
churchwardens  agreed  not  to  commence  their  works,  but  to  lay  a 
statement  of  the  case  before  the  general  board  of  health ;  and  they 
did  accordingly  prepare  such  a  statement  and  lay  it  before  the 
plaintiff  himself  for  his  approval,  and  for  him  to  forward  it  to  the 
board;  he  did  approve  it  with  some  slight  alterations,  and   him- 
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self  sent  it  t(||S:he  board  of  health ;  ^nd  an  answer  was  sent  to  him 
dated  the  l^m  January,  which  he  communicated  to  the  church- 
Wardens  on  the  20th.  The  material  contents  of  this  answer  were 
to  the  effect,  that  the  board  did  not  entirely  approve  the  plan  of  the 
churchwardens,  and  they  suggested  certain  alterations.  It  was  natu- 
ral to  suppose  when  the  opinion  of  the  board  was  thus  invited  and 
given,  that  the  board  meant  that  if  their  plan  was  adopted,  the 
apprehended  mischief  would  be  avoided;  accordingly,  the  church- 
wardens, acting  upon  that  supposition,  abandoned  their  old  plan, 
and  adopting  that  of  the  board,  arranged  with  their  contractor  to 
proceed  according  to  the  opinion  of  the  board ;  the  plaintiff,  how- 
ever, considered  that  the  board  did  not  mean  to  say  that  their  plan 
would  be  sufficient. 

On  the  21st  January,  Wilkinson  called  on  the  plaintiff,  and  left 
word  that  the  plan  of  the  board  of  health  would  be  adopted.  The 
plaintiff  on  the  same  day  gave  notice  to  the  contractor  not  to  pro- 
ceed, and  on  the  following  day  a  similar  notice  to  the  church- 
wardens ;  on  the  same  day,  the  plaintiff  saw  one  of  the  defendants 
and  stated  to  him,  that  the  opinion  of  the  board  of  health  was  not 
clear,  and  added  that  Mr.  Charlton,  another  churchwarden,  suggested 
another  meeting  of  the  vestry.  The  defendant,  upon  this,  proposed 
that  a  second  letter  should  be  sent  to  the  board,  and  that  was  sup- 
posed to  be  the  arrangement;  nothing  at  least  passed  from  which 
the  plaintiff  could  infer  that  the  defendants  intended  then  to  carry 
out  their  plan  as  first  amended  by  the  board.  On  the  22d  January, 
Wilkinson  wrote  to  the  board,  and  asked  whether  their  plan  might 
safely  be  adopted;  and  in  the  mean  time  suspended  all  proceedings 
and  issued  notices  for  a  further  vestry  meeting.  The  earliest  day  on 
-which  they  could  meet  was  the  29th.  On  the  25th,  the  Sunday 
following  the  issue  of  the  notices,  notice  was  put  up  on  the  church 
door,  and  also  at  another  church,  so  that  every  one  concerned  might 
know  of  the  intended  meeting. 

Up  to  this  point,  there  was  no  ground  for  the  plaintiff  to  say  that 
there  was  that  degree  of  danger,  that  unless  a  bill  was  filed  and 
special  leave  obtained  to  give  a  notice  of  motion,  such  mischief 
would  ensue  as  would  entitle  him  to  an  injunction.  On  the  27th 
of  January  the  position  of  the  parties  was  in  fact  the  same  as  it  had 
been  from  the  beginning ;  both  parties  up  to  that  time  acting  proper- 
ly ;  the  plaintiff  making  objections ;  the  churchwardens,  with  great 
consideration  for  a  single  individual  objecting,  suspending  their 
operations,  and  doing  what  he  required,  and  sending  to  the  board 
of  health  for  their  opinion. 

Can  I  say,  then,  that  on  the  27th,  matters  were  in  such  a  state,  that 
the  peremptory  interference  of  the  extraordinary  jurisdiction  of  this 
court  Was  requisite,  and  that  it  was  necessary  that  a  bill  should  be 
filed,  and  a  notice  of  motion  served  on  special  leave  obtained  on  the 
ground  of  imminent  danger  ?  There  was  no  ground  for  any  appre- 
hension of  danger  on  the  plaintiff's  part  on  the  27th  January  (that 
is,  danger  of  the  defendants  proceeding  with  their  works) ;  and  it  is 
not  denied  by  the  plaintiff  that  when  he  filed  his  bill,  he  knew  that 

13* 
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notices  for  a  meeting  on  29th  had  been  issued,  ai^^hat  there  had 
been  a  further  application  for  the  opinion  of  the  roard  of  health. 
There  was,  in  fact,  nothing  to  justify  any  apprehension  that  any  thing 
would  be  done  by  the  churchwardens  with  the  works,  until  after  the 
meeting  of  the  29th.  Nevertheless,  on  the  27th,  the  plaintiff  wrote 
to  the  defendants  that  a  bill  was  filed ;  and  in  that  letter  called  on 
the  defendants  to  give  a  pledge  that  no  further  steps  would  be  taken, 
and  stated  that  if  such- a  pledge  were  not  given,  further  proceedings 
would  ensue.  On  the  28th,  WUkihson  replies,  that  as  there  was  to 
be  a  meeting  on  the  29th,  and  as  the  churchwardens  would  in  a  great 
degree  be  guided  by  the  conclusion  come  to  by  the  vestry,  he  could 
not  before  the  29th  say  that  the  churchwardens  would  give  any  posi- 
tive pledge  that  they  would  not  adopt  any  plan.  The  plaintiff  had 
no  right  at  that  time  to  exact  such  a  pledge,  and  ought  to  have 
waited  till  after  the  29th,  and  till  the  further  answer  of  the  board  of 
health  had  been  received.  He  knew  that  no  work  was  actually  done, 
and  that  the  proceedings  had  been  suspended  at  his  own  instance. 
Nevertheless,  on  the  28th,  counsel  applied  for  leave  to  give  a  special 
notice  of  motion  on  the  ground  of  danger.  Now  there  was,  as  I 
have  said,  no  ground  for  any  apprehension  of  danger  at  that  time. 
On  the  29th,  the  answer  of  the  board  of  health  came,  and  the  sub- 
stance of  it  was  id  add  to  their  former  suggestions,  a  recommenda- 
tion that  every  part  of  the  floor  of  the  church  should  be  closed 
carefully,  otherwise  effluvium  might  arise ;  and  they  added  that  even 
the  heat  caused  by  the  presence  of  the  congregation,  might  itself 
cause  the  generation  of  effluvium.  This  answer  having  been  re- 
ceived, the  vestry  held  its  meeting,  at  which  the  plaintiff  and  the 
defendants  were  present ;  and  a  resolution  was  then  come  tp  that,  in 
consequence  of  the  proceedings  taken  by  the  plaintiff,  and  to  avoid 
expense,  the  whole  project  should  be  abandoned.  This  resolution  is 
said  by  the  plaintiff  to  be  an  admission  by  the  defendants  that  the 
plaintiff  was  right  throughout ;  but  I  think  that  is  not  so ;  it  was 
merely,  that  rather  than  incur  expense  and  litigation,  the  vestry 
would  abandon  their  works. 

On  the  same  29th  January,  a  copy  of  the  resolution  was  given  to 
the  plaintiff;  on  the  31st  was  the  sale ;  and  the  motion  of  which 
notice  had  been  given  was  mentioned,  when  counsel  for  the  defend- 
ants asked  that  it  might  stand  over.  By  this  time  the  plaintiff  ought 
to  have  felt  that  he  had  been  hasty.  On  the  6th  February  the 
defendants  made  an  offer  to  put -an  end  to  the  case,  on  the  terms 
of  each  party  paying  his  own  costs.  The  plaintiff  refused  to  com- 
promise, unless  his  outlay  was  paid  to  him ;  otherwise,  he  insisted 
on  going  on  with  his  bill,  although  the  works  were  abandoned.  The 
motion  was  therefore  made,  not  for  the  purpose  of  obtaining  an 
injunction,  but  in  reality  to  have  it  decided  that  the  plaintifl'  had 
a  right  to  an  injunction  on  the  31st,  in  order  to  entitle  him  to  his 
costs. 

If  ah  injunction  were  granted  in  this  case,  it  would  be  an  injunc- 
tion to  restrain  the  defendants  from  doing  acts  which  they  never  had 
any  intention  of  doing,  except  in  the  performance  of  their  duty,  and 
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which  they  have,  in  pursuance  of  the  plaintifPs  suggestions,  formally 
resolved  not  to  do  at  all.  And  I  am  of  opinion  that  the  injunction 
must  be  refused.  The  only  remaining  question  is  as  to  the  costs 
of  the  motion.  I  am  clearly  of  opinion  that  the  motion  was  un- 
called for ;  it  was  a  motion  to  restrain  parties  on  the  ground  that 
they  intended  to  do  wrongful  acts.  At  the  time  when  the  notice 
was  given,  and  when  the  motion  was  brought  on,  there  was  no 
intention  on  the  part  of  the  defendants  of  doing  the  alleged  wrong  ^ 
they  were,  on  the  contrary,  doing  what  was  quite  right;  they  were 
attending  to  the  plaintiff's  objeptions,  and  doing  all  in  their  power, 
with  the  plaintiff's  concairrence,  to  have  it  ascertained  by  application 
to  the  bo£frd  of  health,  what  was  the  best  course  for  them  to  pursue. 
On  the  whole^I  think  this  motion  must  be  refused  with  costs.^ 


Anderton  v.  Yates.' 

0 

December  14, 1850|  and  January  30, 1852. 

Stay  of  Proceedings  in  an  InfanCs  Suit  unneceisarily  instituted  on    . 

Petition  without  Costs. 

m 

A  widow,  on  the  death  of  her  husband,  entered  into  possession  of  the  small  real  and  personal 
property  he  had  left,  and  out  of  its  rents,  and  by  carrying  oxk  his  trade,  maintaineu  herself 
ana  his  five  infant  children,  the  three  eldest  of  whom  were  his  children  by  a  former  mar- 
riage. Shortly  after  the  husband'^  death,  a  bill  was  filed  in  the  names  of  all  the  children 
by  the  maternal  grandfather  of  the  three  eldest,  as  their  next  friend,  for  a  declaration  of 
the  rights  of  the  infants  and  for  accounts  and  the  appointment  of  guardians  and  of  a  re- 
ceiver. The  infant'phuntifrs,  by  their  next  friend,  presented  a  petition  in  the  cause,  con- 
taining imputations  against  the  widow  of  improper  treatment  by  her  of  the  infants,  and 
asking  the  appointment  of  guardians,  and  of  a  receiver.  The  court  directed  a  reference  to 
the  Master,  who  by  his  report  approved  of  the  widow  and  her  co-executor,  as  the  guard- 
ians of  all  the  children,  and  found  that  the  whole  income  ought  to  be  allowed  for  their 
maintenance.  The  court  on  petition  confirmed  this  report,  and  directed  that  the  receiver 
should  pay  all  the  income  of  the  property  to  the  widow  for  the  maintenance  of  the  children, 
thereby  leaving  all  parties  just  in  the  same  position  as  they  had  been  in  before  the  suit  was 
instituted ;  and  the  costs  of  all  the  proceedings  were  ordered  to  be  paid  by  the  next  friend, 
and  all  farther  proceedings  were  stayed  until  further  order. 

Mr.  John  Howson  Anderton,  deceased,  was  twice  married.  By 
his  first  wife,  Jane,  a  daughter  of  Roger  Coupe,  he  had  three  children,^ 
namely,  John  Howson  Anderton,  aged  twelve  years ;  Howson  Ander- 
ton, aged  ten  years ;  and  Jane  Anderton,  aged  eight  years.  The  first 
wife  died  in  1843,  and  in  1847  Mr.  Anderton  married  his  second  wife, 
Mary  Anne.  There  was  an  issue  of  the  second  marriage,  two  child- 
ren, namely,  Alice  Anderton,  aged  two  years,  and  Thomas  Howson 
Anderton,  aged  six  months. 


^  See  on  this  subject  MtUington  v.  Foz,  3  Myl.  &  Cr.  338 ;  Geary  t.  Norton^  1  De 
€r.  h  Sm.  9. 
3  5  De  Gex  &  Smale,  202.  , 
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John  Howson  Anderton  died  on  the  28th  of  April,  1850.  On  the 
2d  of  August,  1850,  a  bill  was  filed  in  the  names  of  John  Howson 
Anderton,  Howson  Anderton,  Jane  Anderton,  Alice  Anderton,  and 
Thomas  Howson  Anderton,  the  five  infant  children  of  the  deceased, 
by  Roger  Coupe,  who  was  the  maternal  grandfather  of  the  three  first 
named  children,  as  the  next  friend  oi  all  the  infant  plaintiffs,  against 
Thomas  Yates  and  Mary  Anne  Anderton,  the  widow. 

The  bill  stated  the  will  of  a  Mrs.  Howson,  under  wbich  a  mes- 
suage in  Ainsworth  Street,  Blackburn,  was  limited  to  the  use  of  the 
deceased,  John  Howson  Anderton,  in  fee,  and  nine  small  tenements, 
situate  in  Blakey  Street,  Blackburn,  were  limited  to  him  for  his  life, 
with  limitations  over  in  the  common  form,  to  the  use  of  sftch  one  or 
more  of  his  children  or  issue,  as  John  Howson  Anderi^n  should  ap- 
point by  any  deed  or  writing  duly  executed,  with  a  limitation  in 
default  of  appointment,  to  the  use  of  all  his  children  as  tenants  in 
common  in  fee ;  and  that,  by  the  same  will,  a  term  of  500  years  in 
the  tenements  in  Blakey  Street  was  limited  to  Matthew  Brocklehurst 
and  the  defendant,  Thomas  Yates,  for  the  purposes  of  raising  and 
paying  the  interest  on  a  mortgage  for  400^,  charged  on  the  Blakey 
Street  property,  and,  if  necessary,  of  raising  tad  paying  off  the  prin- 
cipal. The  bUl  also  stated  that  the  will,  with  a  codicil,  was  proved 
by  Messrs.  Brocklehurst  and  Yates. 

The  bill,  after  setting  forth  the  two  marriages  of  the  deceased,  and 
the  births  of  the  infant  plaintiffs,  stated  that  John  Howson  Anderton 
entered  into  possession  of  the  messuage  in  Ainsworth  Street ;  and 
that,  upon  his  death,  intestate,  the  same  messuage  vested  in  the  plain- 
tiff, John  Howson  Anderton,  as  his  heir  at  law ;  and  that,  subject  to 
the  mortgage  thereon,  for  the  payment  of  which  the  term  of  500  years 
had  been  created,  and  which  was  then  vested  in  Thomas  Yates,  as 
the  survivor  of  Matthew  Brocklehurst,  who  was  dead,  the  plaintiffs 
were  entitled,  under  the  above  will,  to  the  hereditaments  comprised  in 
the  term  as  tenants  in  common.  The  bill  also  stated,  that  the  defend- 
ant, Mrs.  Mary  Anne  Anderton,  the  widow,  on  the  29th  of  April, 
1850,  obtained  letters  of  administration  to  the  estate  and  effects  of 
her  deceased  husband,  and  charged  that  the  plaintiffs,  being  entitled 
under  tjie  above-mentioned  will  of  Mrs.  Howson,  were  insufficiently 
and  improperly  maintained  and  treated  by  the  defendant,  the  widow, 
and  that  the  education  of  such  of  the  plaintiffs  as  were  of  age  to  re- 
ceive education,  had  been  almost  wholly  neglected  by  her ;  also,  that 
the  widow  had  obtained  the  permission  of  the  defendant,  Yates,  and 
entered  into  the  possession  of  the  rents  and  profits  of  such  of  the 
hereditaments  comprised  in  the  will  of  Mrs.  Howson,  as  were  let,  and 
that  she  was  herself  in  possession  of  some  parts  of  the  premises; 
but  that,  although  Mr.  Yates  had  applied  to  her  to  account  to  him, 
yet  that  she  had  refused  to  do  so.  The  bill  also  charged,  that  the  per- 
sonal estate  of  the  deceased  was  more  than  sufficient  to  pay  all  his 
debts ;  and  it  contained  charges  that  the  defendant  was  for  a  consi- 
derable time  without  any  servants,  and  that  she  constantly  employed 
the  plaintifis  in  menial  capacities ;  and  that  she  was  of  a  very  hasty 
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and  passionate  temper ;  and  that  it  was  injurious  to  the  plaintifTsi 
and  especially  the  three  elder  plaintiffs,  to  reside  with  her. 

The  bill  then  prayed,  that  the  rights  of  the  plaintiffs  might  be 
ascertained,  for  an  account  of  the  rents  and  profits,  for  a  receiver,  tor 
the  appointment  of  a  guardian  or  guardians  of  the  plaintiffs  during 
their  minority,  and  for  a  separate  guardian,  if  necessary,  for  the  three 
elder  infant  plaintiffs,  also  that  a  proper  allowance  out  of  the  incomes 
miglH  be  paid  to  the  guardians  for  the  infants  during  their  minorities, 
and  for  an  injunction  restraining  the  widow  from  receiving  the 
rents. 

On  the  3d  of  August,  1850,  (the  day  after  the  bill  filed,)  the  plain- 
tiffs, by  Roger  Coupe,  their  next  friend,  presented  their  petition  in  the 
cause,  containing  statements,  being  in  substance  repetitions  of  the  bill, 
and  praying  that  Roger  Coupe  might  be  at  once  appointed  guardian 
to  the  three  elder  infant  plaintiffs,  and  for  a  reference  to  the  Master  to 
appoint  some  proper  person  to  be  guardian  to  the  two  younger  plain- 
tiffs, and  for  the  appointment  of  a  receiver. 

The  plaintif!s  filed  affidavits  in  support  of  the  charges  contained  in 
this  petition ;  and  the  defendant,  the  widow,  filed  affidavits  in  dis- 
proof of  the  charges.  From  the  affidavits,  which  were  very  long,  it 
appeared  that  a  will  of  the  deceased  John  Howson  Anderton  n^d 
been  found  since  the  grant  of  administration  to  the  widow ;  that  the 
deceased  had  appointed  Mrs.  Anderton  and  a  Mr.  Henry  Brierly,  a 
broths  of  Mrs.  Anderton,  his  executors,  who  had  duly  proved  the 
will  in  the  Ecclesiastical  Court ;  and  that  the  letters  of  administra^ 
tion  were  thereupon  revoked.  By  this  will  the  deceased  gave  the 
house  in  Ainsworth  Street,  to  Mrs.  Anderton  absolutely  ;  and  as  to 
the  tenements  in  Blakely  Street,  and  other  hereditaments,  the  testator 
devised  them  to  his  wife  and  Mr.  Brierly,  to  be  preserved  till  his 
youngest  child  attained  twenty-one,  and  then  to  be  equally  divided 
amongst  his  children  as  tenants  in  common  in  fee. 

It  also  appeared,  that  the  deceased  carried  on  the  business  of  a 
cheese  factor  in  one  of  the  houses  belonging  to  him ;  and  that,  sub- 
sequent to  his  decease,  the  widow  had  carried  on  the  same  business, 
for  the  maintenance  of  herself  and  all  the  infant  plaintiffs.  A  solici- 
tor named  Swift,  attended  by  invitation  at  the  funeral  of  the  testator, 
and,  upon  the  understanding  that  the  deceased  died  intestate,  Mrs. 
Anderton  arranged  t^  receive  and  account  with  Mr.  Yates  for  the 
rents  of  the  property  of  the  deceased.  Mrs.  Anderton  did  not  con- 
sult Mr.  Swift  as  to  her  affairs ;  but  he  sent  for  her  repeatedly,  and 
at  an  interview  complained  that  she  had  not  shown  him  her  accounts. 
On  this  Mrs.  Anderton's  own  solicitor  informed  Mr.  Swift  that  the 
will  of  the  deceased  had  been  recently  found.  Mr.  Swift,  however, 
served  notices  on  the  tenants,  requiring  them  to  pay  their  rents  to 
him  as  the  solicitor  for  Mr.  Yates ;  and  he  subsequently  received  such 
rents.  He  also  served  Mrs.  Anderton  with  notice,  on  behalf  of  Mr. 
Yates,  to  quit  the  premises  in  which  she  was  carrying  on  her  busi- 
ness. 

It  also  appeared  that  the  rental  of  the  property  of  the  deceased,  to 
which  the  infant  plaintiffs  were  entitled,  was  of  the  value  (after  all  ^ 
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deductions  for  chief  rents  and  interests  on  the  mortgage  debt  of  part 
thereof,)  of  between  70/.  and  80/.  a  year ;  that  the  widow  had  taken 
charge  of  all  the  infant  plaintiffs,  at  the  dying  request  of  the  deceased ; 
afld  that  they  had  been  all  properly  educated  and  maintained  accord- 
ing to  their  station  in  life. 

The  petition  now  came  on  to  be  heard. 

C.  M.  Roupell  in  support  of  the  petition. 

Wigram  and  Selwyn,  for  the  defendant,  Mrs.  Anderton. 

The  Vice-Chancellok  directed  a  reference  to  the  Master  to  ap- 
prove of  a  proper  guardian  or  guardians,  with  liberty  to  appoint  dif- 
ferent guardians  of  the  three  elder  infant  plaintiffs,  and  of  the  two 
younger  infant  plaintiffs,  and  to  state  tlieir  ages  and  fortunes,  and  also 
to  state  on  what  grounds  he  approved  of  any  particular  persons  as 
guardians,  and  to  consider  of  a  proper  maintenance  for  the  infants, 
and  to  appoint  a  receiver ;  and  by  consent  Mr.  Brierly  was  appointed 
receiver  in  the  mean  time. 

The  Master,  by  his  report^  dated  the  17th  of  November,  iSol, 
approved  of  the  defendant,  the  widow,  and  Mr.  Brierly,  as  the  joint 
guardians  of  all  the  plaintiffs  ;  and  he  also  found,  that  a  sum  of  66/. 
75.  Id.  would  be  a  proper  sum  to  be  allowed  and  paid  to  the  defend- 
ant, the  widow,  for  past  maintenance.  He  also  found,  that  the  whole 
of  the  income  arising  from  the  property  to  which  the  infant  plaintiffs 
were  entitled,  would  be  proper  to  be  allowed  to  the  infant  plaintiffi 
for  their  maintenance  during  their  minorities. 

The  defendant,  the  widow,  then  presented  her  petition ;  by  which 
she  asked,  that  the  Master's  report  might  be  confirmed ;  and  that  she 
and  Mr.  Brierly  might  be  appointed  the  joint  guardians  of  all  the 
infant  plaintiffs ;  that  the  receiver  might  be  directed  to  pay  the  66/. 
Is.  Id.  out  of  the  balance  in  his  hands  for  past  maintenance ;  and 
that,  after  payment  of  ground-rents,  and  interests  on  mortgages,  he 
might  pay  to  the  petitioner  and  Mr.  Brierly,  as  such  guardians,  the 
whole  of  the  future  ipcome  of  the  property,  for  the  maintenance  of 
the  infant  plaintiffs  during  their  minorities  ;  and  for  taxation  of  costs, 
and  payment  thereof  to  the  petitioner  by  Eoger  Coupe,  the  next  friend 
of  the  infant  plaintiffs. 

The  petition  now  came  on  to  be  heard. 

January  31.  Wigram  and  Selwyn^  in  support  of  the  petition,  sub- 
mitted that  the  whole  of  the  litigation  was  altogether  unnecessary 
and  oppressive.  They  stated,  that,  in  the  belief  that  the  court  could 
satisfactorily  terminate  such  unnecessary  litigation  in  a  summary 
way,  the  present  petition  had  been  filed,  and  they  asked  the  court  to 
make  the  order  as  prayed. 

Matins  and  C  M.  Raupeli,  for  the  plaintiffs,  submitted,  that,  at  the 
dates  when  the  bill  was  filed  and  the  petition  was  presented,  they 
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were  proper  proceedings  for  the  protection  of  the  infants', property ; 
and  that,  if  the  proceedings  were  proper  at  their  institution,  the  court 
ought  not  to  inflict  the  costs  on  the  next  friend  personally.  If  that 
were  done,  persons  would  shrink  from  instituting  suits  for  the  benefit 
of  infants. 

The  Vice  Chancellor.  In  this  case,  a  man  named  Anderton  had 
died,  leaving  a  widow  and  five  children,  two  of  whom  were  children 
of  the  widow,  and  the  other  three  were  children  of  her  husband  by  a 
former  marriage.  After  his  death,  it  appeared  that  the  widow  entered 
into  the  possession  of  the  small  property  of  her  husband,  of  which 
she  received  the  rents,  and  did  the  best  she  could  for  all  the  children. 
Some  time  afterwards,  by  the  interference  of  Swift,  a  solicitor,  a  step 
was  taken,  for  which  no  excuse  could  be  offered.  A  notice  was  given 
by  him,  on  behalf  of  a  trustee  of  a  term  in  the  property,  who  had  no 
business  to  interfere,  calling  upon  the  tenants  to  pay  their  rents  to 
the  solicitor,  and  requiring  the  widow  to  quit  possession  of  the  dwell- 
ingj-house. 

The  consequence  of  that  step  was,  that  the  tenants  refused  to  pay 
the  rents  to  the  widow,  and  she  was  in  danger  of  being  turned  out  of 
the  house  in  which  she  was  living  and  maintaining  her  children. 
Then,  without  any  previous  communication  to  the  widow,  a  bill  was 
filed  in  the  names  of  the  children,  by  their  maternal  grandfather  as 
their  next  friend,  who  had  been  influenced  by  Swift  to  let  his  name 
be  used  for  that  purpose.  That  bill  contained  charges  against  the 
widow,  which  were  most  injurious  and  painful  to  ber,  and  great  ex- 
pense must  have  been  incurred  by  her  in  ;the  suit  The  result,  how- 
ever, has  been,  that  the  Master  has  approved  of  the  widow  and  Mr. 
Brierly,  her  co-executor,  as  guardians  of  all  the  children,  and  has 
recommended  that  the  receiver  s^all  allow  all  the  income  of  the  pro- 
perty io  be  paid  to  the  widow  for  the  maintenance  of  the  children. 
That  has  left  her,  in  fact,  just  in  the  same  position  as  she  had  been 
in  before  the  suit  was  instituted. 

What  was  the  defence  for  all  this  ?  Some  belief  that  Anderton 
had  left  no  will.  Now,  suppose  there  had  been  no  will,  how  could 
that  have  justified  Yates  in  turning  the  widow  out  of  possession,  or 
the  next  friend  in  this  cause  in  putting  a  bill  on  the  file  containing 
injurious  imputations  upon  her.  I  do  not  think  that  the  uncertainty 
about  the  will  affords  any  justification  whatever  for  the  steps  which 
have  been  taken  by  the  next  friend.  AU  this  litigation  has  been  un- 
necessarily provoked,  and  the  infants,  ought  not  to  be  made  to  pay 
the  expenses  of  it  The  next  friend  must  pay  all  the  costs  of  the 
proceedings ;  and  all  future  proceedings  must  be  stayed  until  further 
order,  with  liberty  to  apply.  ^ 

The  minutes  of  the  ordewwere  as  follows  — 

Let  the  Master's  report,  dated  the  17th  day  of  November,  1851,  be 
confirmed ;  and  let  the  petitioner,  Mary  Ann  Anderton,  and  Henry 
Brierly,  in  the  petitioned  named,  be  appointed  guardians  of  the  infant 
plaintiffs  during  their  respective  minorities,  or  until  the  further  order 
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of  this  court ;  and  let  the  receiver  in  this  cause,  out  of  the  rents  and 
profits  in  his  hands,  pay  to  the  petitioner  the  sum  of  66/.  Us.  Id.,  by 
the  report  found  due  and  owing  to  the  petitioner  for  past  mainte- 
nance ;  and  let  the  said  receiver,  after  payment  of  the  annual  charges 
upon  the  premises  for  ground-rents,  and  interests  on  mortgages,  pay 
to  the  petitioner  and  the  said  Henry  Brierly,  as  such  guardians,  the 
whole  of  the  annual  rents  and  profits  of  the  said  messuages  and  pre« 
raises  due  since  the  1st  day  of  July,  1851,  and  hereafter  to  grow  due,  • 
to  be  by  them  applied  for  the  maintenance  and  education  of  the  in- 
fant plaintiffs  during  their  respective  minorities,  and  be  allowed  to  the 
said  receiver  on  passing  his  accounts.  Let  it  be  referred  to  the  Tax- 
ing Master  of  this  court  in  rotation,  to  tax  the  petitioner  her  costs  of 
obtaining  the  order,  dated  the  14th  day  of  December,  1850,  and  of 
this  application,  and  consequent  thereon ;  and  let  such  costs,  when 
/  taxed,  be  paid  to  the  petitioner  by  Roger  Coupe,  the  next  friend  of 
the  infant  plaintiffs ;  and  let  all  further  proceedings  in  this  cause  be 
stayed  until  the  further  order  of  this  court 


La  Meet  v.  Stanhope.^ 

February  10, 1852. 

Practice —  Undertaking  Enforced — Bbtv  Party  to  seek  Relief  from 

an  Undertaking. 

A  bill  was  filed  in  1849,  for  the  purpose  of  taking  the  accoants  of  an  abortive  railwaj  nnder- 
taking.  Upon  a  motion  in  Jaly,  1851,  by  a  .defendant,  to  dismiss  the  bill,  the  plaintiff 
undertook  to  file  a  replication  on  or  before  the  1st  day  of  Hilary  term,  1852.  He  made 
defaalt  in  performing  his  undertaking.  Upon  a  motion  made  in  February  following,  the 
plaintiff  proved  that  he  had  been  unable  to  serve  the  other  defendants,  so  as  to  p^ect  the 
suit  whidi  he  was  prosecuting  bondjide:  — 

Ileld^  that  the  plaintiff  must  be  held  to  the  undertaking ;  and  that,  if  he  had  a  case  entitling 
him  to  be  relieved  from  that  undertakuig,  he  ought  to  have  made  a  special  application  to 
be  discharged  from  it 

Other  defendants  had  abstained  from  moving  for  the  dismissal  of  the  bill,  relying  on  tiie 
undertaking  given  on  the  motion  in  July,  1851 ;  but,  on  the  default  of  the  plaintiff  to  per- 
form that  undertaking  bv  filing  a  replication,  these  defendants,  in  February,  1852,  moved 
for  the  dismissal  of  the  Sill  as  against  them ;  and  the  court  dismissed  the  biU  accordingly. 

The  bill  in  this  cause  was  filed  on  the  13th  of  April,  1849 ;  and  a 
motion  was  made  on  behalf  of  Mr.  Parish,  one  of  the  defendants,  that 
the  bill  might  stand  dismissed  against  him  on  the  3d  of  July,  1851 ; 
and  on  that  motion  the  plaintiff  undertook  to  file  replication  on  or 
before  the  first  day  of  Hilary  term,  1852 ;  and  thereupon  it  was  or- 
dered, that  the  bill  should  be  dismissed^as  against  that  defendant, 
unless  the  plaintiff  should  file  his  replication  on  or  before  that  day. 
The  plaintiff  had  not  filed  a  replication  on  the  first  day  of  Hilary 
■--  -  ■  —  -  -    -        -  —  -     _  -  ■ .    . 
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term,  and  the  cause  now  came  on  upon  a  renewed  motion  by  Mr. 
Parish,  that  the  l)ill  might  be  dismissed  as  against  him. 

Follettj  in  support  of  the  motion. 

J.  V,  PrioTy  for  the  plaintiff,  read  the  affidavit  of  the  plaintiff  !s  so- 
licitor ;  from  which  it  appeared,  that,  there  being  numerous  defendants, 
some  of  them  were  out  of  the  jurisdiction  of  the  court ;  and  that,  as 
to  others,  the  solicitors  had  not  been  able  to  find  their  addresses,  or  to 
serve  them  with  process.  The  object  of  the  suit  was  to  take  the  ac- 
counts of  an  abortive  railway  undertaking ;  and  the  proceedings  in 
the  suit  had  been  suspended  during  the  pendency  of  a  petition  for 
winding  up  the  affairs  of  the  company.  The  plaintiff  deposed  that 
he  had  a  bond  fide  desire  to  proceed  with  the  suit,  and  asked  for  fur- 
ther time  to  file  a  replication,  to  enable  him  to  perfect  the  suit  against 
the  other  defendants. 

The  Vice-Chancellor.  The  undertaking  given  py  the  plaintiff 
on  the  3d  of  July,  1851,  to  file  a  replication  on  or  before  the  first  day 
of  Hilary  term,  was  positive.  It  was  a  voluntary  undertaking  by 
him.  The  general  rule  of  the  court  is,  that  a  plaintiff  having  given 
such  an  undertaking  must  be  held  to  it ;  and  I  see  no  reason  in  this 
case  for  relaxing  the  rule,  the  answer  of  this  defendant  having  been 
filed  so  long  since  as  in  1850.  If  the  plaintiff  had  a  case  to  entitle 
him  to  be  relieved  from  his  undertaking,  it  was  incumbent  oh  him  to 
have  come  to  the  court  with  a  special  application  to  be  discharged 
from  it.  The  order  must  be,  to  dismiss  the  bill  with  costs,  as  against 
this  defendant. 


Little  then  made  a  similar  application  on  behalf  of  eight  other  de- 
fendants, that  the  bill  might  be  dismissed  as  against  them.  The 
difference  between  the  case  of  Mr.  Parish  and  these  defendants  was, 
that  they  had  refrained  from  moving  to  have  the  bill  dismissed,  under 
the  following  circumstances :  They  were  entitled  to  move  to  have 
the  bill  dismissed  as  against  them  in  November,  1851;  and  their 
solicitors  then  wrote  to  the  plaintiffs  solicitors,  stating  that  they  had 
been  instructed  to  move  that  the  bill  might  be  dismissed.  In  reply, 
the  plaintiff's  solicitors  stated,  that,  upon  the  motion  made  on  behalf 
of  Mr.  Parish,  the  court  had  extended  the  time  of  the  plaintiff  to  file 
a  replication  to  the  first  day  of  Hilary  term,  1852.  In  consequence 
of  this  representation,  they  abstained  from  making  any  motion  for 
the  dismissal  of  the  plaintiff's  bill,  until  after  he  had  made  default  in 
filing  a  replication.  It  was  now  submitted,  on  their  behalf,  that  the 
letter  of  the  plaintiffs  solicitors  must  be  taken  to  extend  to  them  the 
benefit  of  the  order  made  on  Parish's  motion  in  July,  1851,  as  effect- 
ually as  if  they  had  moved  in  November  last,  and  had  obtained  a 
similar  undertaking  from  the  plaintiff  in  court. 

J.  v.  Prior,  for  the  plaintiff,  submitted  that  the  circumstances  of  the 
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case,  and  the  difficolties  of  the  plaintiff  in  proceeding  with  the  case, 
entitled  him  to  the  indulgence  of  the  court ;  and  that  these  defend- 
ants were  not  entitled  to  the  benefit  of  the  undertaking  given  upon 
the  motion  of  Mr.  Parish  in  July,  1851. 

The  Vice-Chancellor  said,  the  bill  must  be  dismissed  as  against 
these  defendants  also. 


Burnley  v.  Eastern  Counties  Railway  Company.^ 

Febniar7  23,  1852. 

Specific  Performance  —  Claim. 

Leave  given  to  file  a  claim  to  enforce  the  specific  performance  of  a  verbal  agreement  to  pur* 
chase  land,  containing  a  statement  of  facts  showing  part  performance. 

Mr.  Karslake  asked  leave  to  file  a  claim,  the  object  of  which  was 
to  enforce  the  specific  performance  of  a  verbal  agreement  for  the  sale 
to  the  defendants  of  lands,  with  a  statement  of  facts  from  which  a 
part  performance  by  them  must  be  inferred. 

The  Vice-Chancellor  thought  this  to  be  a  perilous  case  for  a 
claim,  but  gave  leave  to  file  the  claim. 


Baldwin  v,  Baldwin.* 


Febmary  27,  and  March  1, 1852. 


Wife^s  Equity  to  a  Settlement — When  Wife  surviving  not  bound  by 

Proceedings  in  Master^s  Office* 

The  wife  of  a  lunatic  entitled  to  a  share  of  residue  of  an  intestate's  personal  estate,  filed  a  bill 
against  her  husband,  praying  a  settlement  of  the  fund  on  herself  and  children.  After 
inquiries  in  the  lunacy,  the  committee  was  authorized  to  assent  to  a  settlement  of  one  half 
of  the  fund ;  and,  bv  an  order  made  in  the  cause,  it  was  referred  to  the  Master  to  approve 
of  a  settlement.    The  Master  accordingly  approved  of  a  settlement,  by  writing  at  toe  foot 
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of  the  draft,  and  no  farther  proceedings  were  had  when  the  Innatic  died.    The  wife  snhse- 
qaently  died,  having  by  will  disposed  of  the  entire  fond :  — 

Held^  that  the  proposals  in  the  Master's  office  had  not  been  proceeded  with  to  such  a  stage 
•    at  the  time  of  the  lunatic's  death  as  to  preclude  his  wife  from  retiring  from  the  proposed 
^ttlement;  and  the  court  oxtlered  the  whole  amount  of  the  fund  to  bo  paid  to  tne  repre- 
sentatives of  the  wife. 

In  the  year  1846,  Mr.  Thomas  Baldwin  died  intestate,  entitled  to 
considerable  personal  property.  His  next  of  kin  entitled  under  the 
distribution  of  his  estate,  were  numerous.  Mrs.  Mary  Green  was 
one  of  the  next  of  kin ;  her  husband,  Mr.  David  Green,  was  a  luna- 
tic, having  been  so  found.  The  administrator  of  the  intestate,  Tho- 
mas Baldwin,  proposed  to  distribute  9,000/.  to  each  of  the  next  of 
kin,  in  part  payment  of  their  shares ;  and  a  proposal  was  made  that 
Mrs.  Green's  9,000/.  should  be  paid  to  the  credit  of  the  lunacy.  Un- 
der these  circumstances,  Mrs.  Green,  on  the  17th  of  March,  1847, 
filed  a  bill  of  Green  v.  Baldwin,  against  the  administrator  of  the  in- 
testate, Thomas  Baldwin,  and  prayed  that  her  share  might  be  brought 
into  court  in  that  suit,  and  be  settled  upon  herself  and  children,  and 
to  restrain  the  payment  of  her  share  to  the  committee  under  the 
lunacy,  or  to  the  credit  of  the  lunacy. 

On  the  7th  of  May,  1847,  a  reference  was  made  in  the  lunacy,  on 
the  application  of  the  committee  and  upon  the  appearance  of  Mrs. 
Green,  to  the  Master  in  Lunacy,  to  inquire  whether  any  and  what 
settlement  should  be  made  out  of  the  whole  or  any  part  of  the  9,000/. 
or  other  estate  of  the  intestate,  Thomas  Baldwiij,  on  Mrs.  Green  and 
her  children,  and  on  what  terms,  and  whether  any  steps  should  be 
taken  to  compromise  the  suit  of  Green  v.  Baldwin.  On  this  refer- 
ence, the  committee  and  Mrs.  Green  took  in  separate  proposals,  in 
which  they  concurred  in  proposing  a  settlement  of  one  half  of  her 
share,  according  to  a  draft  settlement  which  was  taken  into  the  office. 
The  Master  approved  of  the  settlement  accordingly ;  and  Mrs.  Green, 
by  the  direction  of  the  Master,  signed  a  copy  of  the  draft  settlement, 
expressing  her  assent  thereto.  The  Master  then  made  his  report,  that 
such  settlement  would  be  for  the  benefit  of  the  lunatic ;  and  that  the 
bill  ought  to  be  dismissed,  so  far  as  it  regarded  the  settlement. 

The  committee  of  the  estate  of  the  lunatic  then  presented  a  peti- 
tion in  the  cause  of  Green  v.  Baldwin^  upon  which  the  court  directed 
a  reference  to  the  Master  to  whom  the  cause  was  or  might  be  referred 
(there  having  been  then  no  decree,)  to  approve,  on  behalf  of  Mrs. 
Green,  of  a  proper  settlement.  Under  that  order,  a  state  of  facts  and 
a  proposal  were  taken  in  by  Mrs.  Green  for  the  settlementof  one  half 
of  the  intestate's  estate  on  herself  and  children.  That  state  of  facts 
and  proposal  were  allowed  on  the  3d  of  August,  1847,  in  the  follow- 
ing words,  indorsed  thereon  by  the  Master :  —  "Allowed,  as  it  is  the 
express  wish  of  Mrs.  Green  and  the  family  that  this  arrangement 
should  take  place ;  otherwise  I  should  have  approved  of  division  as 
under:  two  thirds  must  be  settled  on  the  wife  and  children,  and  one 
on  the  husband.  W.  W."  In  consequence  of  this  approval,  a  draft 
report  was  prepared,  but  was  not  settled. 

Li  the  meantime,  the  administrator  of  the  intestate,  Thomas  Bald* 
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case,  and  the  difficulties  of  the  plaintiff  in  proceeding  with  the  case, 
entitled  him  to  the  indulgence  of  the  court ;  and  that  these  defend- 
ants were  not  entitled  to  the  benefit  of  the  undertaking  given  upon 
the  motion  of  Air.  Parish  in  July,  1851. 

The  Vice-Cuancellor  said,  the  bill  must  be  dismissed  as  against 
these  defendants  also. 


Burnley  v.  Eastern  Counties  Railway  Company.^ 

Febraar7  23,  1852. 

Specific  Performance  —  Claim. 

Leare  given  to  file  a  claim  to  enforce  the  specific  perfonnancc  of  a  yerbal  agreement  to  pur- 
chase land,  containing  a  statement  of  facts  showing  part  performance. 

Mr.  Karslake  asked  leave  to  file  a  claim,  the  object  of  which  was 
to  enforce  the  specific  performance  of  a  verbal  agreement  for  the  sale 
to  the  defendants  of  lands,  with  a  statement  of  facts  from  which  a 
part  performance  by  them  must  be  inferred. 

The  Vice-Chancellor  thought  this  to  be  a  perilous  case  for  a 
claim,  but  gave  leave  to  file  the  claim. 


Baldwin  v.  Baldwin.* 

Febnuuy  27,  and  March  1,  1852. 

Wife^s  Equity  to  a  Settlement — When  Wife  surviving  not  bound  by 

Proceedings  in  Masters  Office. 

The  wife  of  a  Innatic  entitled  to  a  share  of  residue  of  an  intcstate*s  personal  estate,  filed  a  bill 
against  her  husband,  praying  a  settlement  of  the  fund  on  herself  and  children.  After 
inquiries  in  the  lunacy,  the  committee  was  authorized  to  assent  to  a  settlement  of  one  half 
of  the  fund ;  and,  by  an  order  made  in  the  cause,  it  was  referred  to  the  Master  to  approye 
of  a  settlement.    The  Master  accordingly  approyed  of  a  settlement,  by  writing  at  the  foot 


1 5  Do  Gex  &  Smale,  319. 
^  5  De  Gcx  &  Smale,  319. 
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of  the  draft,  and  no  farther  proceedings  w^cre  had  when  tho  lunatic  died.    The  wife  subse- 
quently died,  having  by  will  disposed  of  the  entire  fund:  — 

Udd,  that  the  proposals  in  the  Mastcr*s  ofBco  had  not  been  proceeded  with  to  such  a  stage 
•    at  the  time  of  the  lunatic's  death  as  to  preclude  his  wife  from  retiring  from  the  proposed 

Settlement;  and  the  court  ordered  tho  whole  amount  of  the  fund  to  be  paid  to  tne  repre- 

scntatiyes  of  the  wife. 

In  the  year  1846,  Mr.  Thomas  Baldwin  died  intestate,  entitled  to 
considerable  personal  property.  His  next  of  kin  entitled  under  the 
distribution  of  his  estate,  were  numerous.  Mrs.  Mary  Green  was 
one  of  the  next  of  kin ;  her  husband,  Mr.  David  Green,  was  a  luna- 
tic, having  been  so  found.  The  administrator  of  the  intestate,  Tho- 
mas Baldwin,  proposed  to  distribute  9,000/.  to  each  of  the  next  of 
kin,  in  part  payment  of  their  shares ;  and  a  proposal  was  made  that 
Mrs.  Green's  9,000/.  should  be  paid  to  the  credit  of  the  lunacy.  Un- 
der these  circumstances,  Mrs.  Green,  on  the  17th  of  March,  1847, 
filed  a  bill  of  Green  v.  Baldwin,  against  the  administrator  of  the  in- 
testate, Thomas  Baldwin,  and  prayed  that  her  share  might  be  brought 
into  court  in  that  suit,  and  be  settled  upon  herself  and  children,  and 
to  restrain  the  payment  of  her  share  to  the  committee  under  the 
lunacy,  or  to  the  credit  of  the  lunacy. 

On  the  7th  of  May,  1847,  a  reference  was  made  in  the  lunacy,  on 
the  application  of  the  committee  and  upon  the  appearance  of  Airs. 
Green,  to  the  Master  in  Lunacy,  to  inquire  whether  any  and  what 
settlement  should  be  made  out  of  the  whole  or  any  part  of  the  9,000/. 
or  other  estate  of  the  intestate,  Thomas  Baldwiij,  on  Mrs.  Green  and 
her  children,  and  on  what  terms,  and  whether  any  steps  should  be 
taken  to  compromise  the  suit  of  Green  v.  Baldwin.  On  this  refer- 
ence, the  committee  and  Mrs.  Green  took  in  separate  proposals,  in 
which  they  concurred  in  proposing  a  settlement  of  one  half  of  her 
share,  according  to  a  draft  settlement  which  was  taken  into  the  office. 
The  Master  approved  of  the  settlement  accordingly ;  and  Mrs.  Green, 
by  the  direction  of  the  Master,  signed  a  copy  of  the  draft  settlement, 
expressing  her  assent  thereto.  The  Master  then  made  his  report,  that 
such  settlement  would  be  for  the  benefit  of  the  lunatic ;  and  that  the 
bill  ought  to  be  dismissed,  so  far  as  it  regarded  the  settlement. 

The  committee  of  the  estate  of  the  lunatic  then  presented  a  peti- 
tion in  the  cause  of  Green  v.  Baldwin^  upon  which  the  court  directed 
a  reference  to  the  Master  to  whom  the  cause  was  or  might  be  referred 
(there  having  been  then  no  decree,)  to  approve,  on  behalf  of  Mrs. 
Green,  of  a  proper  settlement.  Under  that  order,  a  state  of  facts  and 
a  proposal  were  taken  in  by  Mrs.  Green  for  the  settlement  of  one  half 
of  the  intestate's  estate  on  herself  and  children.  That  state  of  facts 
and  proposal  were  allowed  on  the  3d  of  August,  1847,  in  the  follow- 
ing words,  indorsed  thereon  by  the  Master  :  —  "Allowed,  as  it  is  the 
express  wish  of  Mrs.  Green  and  the  family  that  this  arrangement 
should  take  place ;  otherwise  I  should  have  approved  of  division  as 
under:  two  thirds  must  be  settled  on  the  wife  and  children,  and  one 
on  the  husband.  W.  W."  In  consequence  of  this  approval,  a  draft 
report  was  prepared,  but  was  not  settled. 

In  the  meantime,  the  administrator  of  the  intestate,  Thomas  Bald- 
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win,  on  the  25th  of  May,  1847,  instituted  a  suit  of  Baldwin  v.  Bald- 
win^ for  the  administration  of  the  intestate's  estate  generally ;  and  in 
reference  to  the  share  of  Mrs.  Green,  he  alleged  that  her  husband 
was  a  lunatic,  and  that  his  committee  claimed  to  be  entitled  to  the 
whole  share,  whilst  the  wife  claimed  some  settlement  out  of  it,  and 
asked  the  direction  of  the  court  on  this  claim.  Mrs.  Green  answered 
separately  from  her  husband,  on  the  15th  of  September,  1847,  in 
which  she  stated  the  proceedings  in  the  lunacy  and  in  Green  v.  Bald- 
win,  and  claimed  that  one  half  of  the  sum  to  which  she  was  entitled 
should  be  settled  upon  herself  and  children.  No  further  proceedings 
were  taken  either  in  the  lunacy  or  in  the  above  causes,  when  the  luna- 
tic died,  on  the  5th  of  November,  1847. 

On  the  27th  of  January,  1848,  a  bill  of  revivor  was  filed  in  conse- 
quence of  his  death;  and,  on  the  20th  of  March  following,  Mrs. 
Green  put  in  her  answer,  submitting  that  there  had  been  no  reduc- 
tion into  possession  by  her  husband  in  his  lifetime ;  and  that  the 
whole  share  of  the  intestate's  estate  had  become  her  absolute  pro- 
perty on  her  surviving  her  husband ;  and  the  usual  decree  was  made 
upon  this  bill  of  revivor. 

Mrs.  Green  subsequently  died,  having  made  a  will  disposing  of  the 
entirety  of  the  fund,  on  the  assumption  that  it  had  vested  in  her 
absolutely  on  her  surviving  her  husband,  and  thereby  appointed 
Messrs.  Wood  and  Roots  her  executors ;  and  the  suit  was  revived 
against  them. 

In  pursuance  of  directions  contained  in  the  decree  for  the  adminis- 
tration of  the  estate  of  the  intestate  on  the  12th  of  January,  1848, 
the  Master  made  his  general  report,  dated  the  12th  of  July. 

The  cause  now  came  on  for  further  directions. 

Cfraig  and  Lambert  for  the  plaintiff. 

Russell  and  Kenyan  for  the  executors  of  Mrs.  Green.  Mrs.  Green 
is  not  affected  by  the  proceedings  in  the  lunacy.  These  were  pro- 
ceedings having  reference  to  the  estate  of  Mr.  Green  alone.  The 
proceedings  in  the  suit  had  not  gone  so  far  as  to  conclude  the  parties, 
and  bind  both  to  the  terms  contained  in  the  draft  settlement.  This 
court  will  protect  the  wife,  but  it  will  not  deprive  her  of  any  legal 
right  she  may  have  against  the  husband ;  and  the  right  which  the 
wife  surviving  has  against  the  husband  vests  on  her  death  in  her  re- 
presentatives. Until  a  settlement  has  been  actually  made,  and  has 
been  finally  concluded,  the  title  of  the  wife  surviving  continues. 
The  title  was  gone  against  which  she  was  to  be  protected.  Mrs. 
Green  had  applied  to  this  court  for  protection ;  but  if  the  event  has 
happened  which  rendered  protection  unnecessary,  before  it  had  been 
conclusively  given,  *where  is  the  power  in  this  court  to  deprive  her  of 
her  legal  right  ?  On  what  ground  can  this  court  interfere  ?  Contract 
there  is  none.  Proceedings  are  nothing  until  a  settlement  is  executed  . 
—  nay  more,  though  there  were  a  settlement  executed,  until  posses- 
sion were  had,  actually  reducing  it  into  possession. 

In  Macaulay  v.  Philips^  4  Yes.  15, 18,  the  court  said,  '<  In  this  case 
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there  was  a  decree  for  a  proposal  for  a  proper  settlement.  It  was  com- 
petent to  the  Master  to  approve  or  disapprove  of  the  proposal,  if  it 
had  been  laid  before  him.  Suppose  he  had  reported  it  to  me,  is  it 
the  habit  of  this  court  to  take  the  consent  of  a  feme  covert^  signified 
by  the  negotiation  of  friends  ?  Even  after  the  Master  has  approved 
of  the  proposal,  if  the  court  does  not  approve  of  it,  they  examine  the 
wife  herself,  and  only  by  the  means  of  a  sole  and  separate  examina- 
tion. Therefore,  it  is  clear  all  that  passed  out  of  court  was  not  binding 
upon  her.  Then  the  next  question  is,  whether  the  husband  having 
died,  there  is  any  doubt  that  the  equitable  interest  to  which  the  hus- 
band and  wife  were  entitled  in  her  right,  will  survive  to  the  survivor 
of  the  husband  and  wife?  If  she  had  died,  notwithstanding  his  pro- 
posal, he  would  have  been  entitled."  In  Murray  v.  Lord  Elibank,  10 
Ves.  84-88,  91 ;  s.  c.  on  the  hearing,  13  Ves.  5,  Lord  Eldon  dis- 
tinctly says,  that,  up  to  the  moment  of  the  completion  of  the  settle- 
ment on  her,  it  is  competent  to  the  wife  to  give  it  (the  fund)  to  her 
husband;  and  that  "she  may,  between  the  period  of  the  order  and 
her  death,  waive  the  benefit  of  that  order : "  and  again,  "  when  at  the 
bar  I  was  frequently  concerned  in  this  final  arrangement,  that  not- 
withstanding such  order  by  the  original  decree  upon  further  directions, 
the  wife  came,  consenting  that  the  fund  should  be  taken  out  of  court, 
and  was  permitted  to  do  so."  If  it  be  the  right  of  the  wife  to  waive 
the  settlement,  surely  she  may,  by  her  will,  as  completely  say  the 
thing  shall  take  its  legal  course ;  and  that  is  what  she  says  in  this 
case.  Again,  in  Lloyd  v.  Williams,  1  Madd.  450,  the  same  doctrine 
is  asserted.  The  present  case  is  very  similar  to  that.  It  also  ap- 
pears, that,  if  the  wife  has,  as  between  herself  and  her  husband,  a 
right  to  waive  a  settlement  before  its  completion,  she  has  that  right 
also  against  her  children.  The  children  have  no  equity  except 
through  the  wife ;  and  if  she  does  not  claim  the  equity,  they  have  no 
right  to  it:  if  she  claims,  and  does  not  waive,  they  are  entitled;  but 
if  she  claims,  and  waives  it,  the  children  are  not  entitled.  Here  Mrs. 
Green  has  claimed  the  settlement ;  and  therefore  she  and  her  children 
are  both  excluded  from  the  equity. 

In  these  proceedings,  the  share  to.  which  the  wife  was  entitled  was 
not  ascertained  at  the  time  of  the  husband's  death  ;  and  Mrs.  Green's 
consent  could  not  have  been  taken  so  as  to  bar  her  equity  until  the 
amount  of  her  share  was  ascertained :  Jemegan  v.  Baxter,  6  Mad. 
32 ;  Sperling  v.  Rochfort,  8  Ves.  164 ;  Parker  v.  Parker,  1  Col.  92. 

They  also  cited  Hodgins  v.  Hodgins,  11  Bligh,  104 ;  Ellison  v.  EU 
win,  13  Sim.  309 ;  Re  Jenkins,  5  Russ.  183 ;  Wright  v.  Rutter,  2  Ves. 
673;  Scriveitv.  Tapley,  Amb.  509;  Johnson  v.  Johnson,  1  J.  &  W. 
472;  Delagarde  v.  Lempriere,  6  Beav.  344;  Groves  v.  Clarke,  1 
Keen,  132 ;  Lloyd  v.  Mason,  5  Hare,  149 ;  and  Fenner  v.  Taylor,  1 
Sim.  169 ;  s.  c,  on  appeal,  2  R.&  M.  190. 

Bacon  Berkeley  for  the  representatives  of  Mr.  Green,;  and 

Swanston  and  Greene  for  other  parties  in  the  same  Interest.  In 
Bowe  V.  Jackson,  Dick.  604,  the  court  decided,  that  where  there  is  an 
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order  for  the  husband  to  make  proposals  for  a  settlement  on  the 
wife,  and  there  is  issue  of  the  marriage,  and  the  wife  dies  leaving 
issue,  the  husband  will  be  kept  to  the  order.  Now,  there  must  be 
mutuality  of  rights,  and  if  the  husband  be  bound,  the  wife  must  also 
be  bound.  In  this  case  there  was  an  order  for  a  settlement,  and  the 
proceedings  had  gone  much  further,  for  the  whole  detail  of  the  settle- 
ment was  determined  on  by  the  Master.  There  are  other  cases 
which  carry  the  doctrine  quite  as  far.  In  all  the  cases  from  Macau- 
lay  V.  Philips  downwards,  the  rule  appears  to  be,  that  the  wife  may 
waive  the  settlement  for  the  benefit  of  the  husband,  where  they  both 
survive ;  but  that  is  the  only  exception  to  the  rule,  that  the  order  for 
a  settlement  binds  the  husband  surviving,  and,  by  parity  of  right,  the 
wife  surviving. 

It  is  a  fraud  for  the  wife  to  ask  for  a  settlement,  and,  having  pro- 
ceeded so  far  as  to  bind  the  husband,  then,  should  the  husband  die, 
to  turn  round  on  his  representatives  and  repudiate  the  settlement  to 
which  he  was  bound.  It  is  true,  that  the  wife  cannot  legally  con- 
tract, but  she  may  equitably  contract,  and  be  bound  by  her  contract 
in  this  court.  And  that  is  what  the  husband's  representatives  ask 
against  the  wife's  representatives  here.  They  cited  Barker  v.  Lee,  6 
Mad.  330 ;  TVkitten  v.  Sawyer,  1  Beav.  593  ;  and  Ex  parte  Gardner, 
2  Ves.  sen.  671. 

Daniel,  Piggott,  Prior,  Birkbeck  and  CoUan,  were  for  other  parties. 

The  Vice- Chancellor  said,  he  thought  that  the  proposals  in  the 
Master's  office  had  not  been  proceeded  with  to  such  a  stage  at  the 
time  of  Mr.  Green's  death  as  to  preclude  Mrs.  Green  from  retiring 
from  the  proposed  settlement,  and  claiming  for  herself  the  whole 
share,  to  which  she  was  entitled  in  this  suit,  in  the  intestate's  estate, 
free  from  any  settlement.  This  was  clear  on  principle,  and  was  not 
contrary  to  the  authorities.  Although  Mrs.  Green  appeared  upon  the 
proceedings  in  the  lunacy,  she,  having  survived  her  husband,  became 
absolutely  entitled  to  the  whole  amount,  which  must  now  be  ordered 
to  be  paid  to  her  representatives.  This  decision  was  in  accordance 
with  Macaulay  v.  Philips,  4  Ves.  15 ;  and  Murray  v.  Lord  Elibank, 
10  Ves.  84. 
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the  representative  character  of  such  party,  and  may  act  iq)on  the  eyidenoe  which  they  fur- 
nish of  that  character. 

Case  in  which,  after  parties  have  gone  into  evidence  in  an  original  suit,  evidence  is  material 
or  admissible  in  a  supplemental  suit. 

This  case  is  reported  on  a  question  of  pleading  and  parties,  9  Hare 
193 ;  s.  c.  12  Eng.  Rep.  184. 

A  supplemental  bill  was  filed  against  Susannah  Field,  the  adminis- 
tratrix  of  Matthew  Wilkinson,  and  against  the  original  defendant, 
Fowkes.  Fowkes,  by  his  answer  to  the  supplemental  bill,  averred  the 
truth  of  the  facts  contained  in  his  former  answer.  Field  admitted  that 
she  was  the  administratrix.  The  plaintiff  set  the  cause  down  for 
hearing,  without  replication  to  the  answer  to  the  supplemental  bill. 

At  the  hearing, 

> 

The  Solicitor'  General  and  W,  M.  James,  for  the  defendant  Fowkes, 
insisted  that  his  answer  to  the  supplemental  bill  must  be  taken  to  be 
true,  and  that  the  plaintiff  was  not  entitled  to  a  decree;  and  that,  in 
the  absence  of  a  replication,  no  proof  could,  as  against  Fowkes,  be 
given  that  the  defendant  Field  was  the  administratrix  of  Matthew 
Wilkinson. 

Bethell,  Bolt,  and  Kiiiglake  for  the  plaintiff. 

On  the  question  of  admitting  documentary  evidence  where  there 
was  no  replication,  the  conflicting  cases  oi  Jones  v.  Griffith,  14  Sim.' 
262,  and  Rowland  v.  Sturgis,  2  Hare,  520,  Chalk  v.  Raine,  7  Hare,  393, 
and  Fielder  v.  Ca^e,  Wy.  Pr.  Reg.  219,  were  cited.     See,  also,  Neville 
V.  Fitzgerald,  2  Dr.  &  War.  530. 

Vice- Chancellor.  It  is  objected,  first,  that  there  is  no  proof,  as 
against  the  defendant  Fowkes  in  the  supplemental  suit,  that  Susan- 
nah Field  sustains  the  character  of  administratrix,  and  that  there  can 
be  no  decree  without  such  proof;  and  secondly,  that  the  answer  of 
Fowkes  in  the  supplemental  suit  averring  his  answer  in  the  original 
suit  to  be  true,  the  case  can  only  be  adjudicated  upon,  on  the  facts 
stated  in  his  answer  in  the  original  suit 

Conflicting  cases  were  cited  as  to  the  right  to  prove  documents 
where  the  answer  is  not  replied  to,  and  I  give  no  opinion  on  that 
point.  The  defendant  Field  producing  letters  of  administration,  I  ap- 
prehend that  the  court  is  entitled  to  look  at  them  for  the  purpose  of 
ascertaining  her  representative  character ;  and  that  fact  being  ascer- 
tained, and  she  submitting  to  be  bound,  I  think  the  defendant  Fowkes 
can  raise  no  objection  on  that  ground. 

As  to  the  second  point,  my  opinion  is  against  the  defendant  I 
think  the  proper  test  of  this  question  is,  to  consider  what  Vould  have 
been  the  position  of  the  case  if  the  answer  had  been  replied  to? 
Could  the  defendant  ,Fowkes  in  that  case  have  gone  into  evidence 
in  the  supplemental  suit  of  the  matters  alleged  in  his  answer 
in  the  original  suit,  and  have  used  that  evidence  in  the  original  suit? 
I  think  that  he  could  not      If  he  could,  the  plaintiff  must  also 
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be  entitled  to  introduce  further  evidence  in  support  of  his  original 
case,  and  thus  every  supplemental  suit  would  become  the  medium 
of  opening  new  evidence  on  both  sides.  If  this  be  the  rule,  it  must 
apply  to  all  supplemental  suits,  including  cases  where  the  sup- 
plemental  suit  is  merely  to  introduce  a  new  fact ;  and  it  would  be 
strange,  that,  upon  a  bill  to  introduce  a  new  fact,  issue  could  be  raised 
upon  all  the  facts  which  had  been  already  proved.  The  case  ot  James 
V.  JameSj  4  Beav.  578,  which  was  cited  on  this  point,  was,  I  tliink,  a 
case  of  new  facts,  introducing  a  new  defence,  and  therefore  not  re- 
sembling the  present 

The  Vice-Chancellor  was  of  opinion,  upon  the  evidence,  that 
the  conveyance,  which  the  defendant  Fowkes  had  obtained  from  the 
deceased,  ought  to  be  set  aside ;  and  after  stating  the  facts  and  the 
result,  proceeded — 

The  only  other  point  is,  whether  the  defendant  Fowkes  has  any  right 
to  insist  upon  an  account  before  he  is  called  upon  to  reconvey ;  and  I 
am  of  opinion  that  he  has  not.  In  ordinaiy  cases,  where  the  court 
sets  aside  a  purchase,  the  defendant  has  such  a  right,  because  the 
plaintiff  coming  into  equity  must  do  equity,  and,  therefore,  must  re- 
fund the  money  which  he  has  received  on  account  of  the  purchase ; 
but  in  the  present  case  my  opinion  is,  thatthere  never  was  a  purchase, 
and,  the];efore,  the  plaintiff  can  have  received  nothing  on  account  If 
anything  like  a  purchase  exists,  it  is  colorable  merely ;  and  supposing, 
that,  in  a  colorable  transaction,  the  defendant  cbuld  be  entitled  to  have 
an  account  taken  of  the  debt  due  at  the  time  of  the  transaction, 
(and  it  would  be  impossible  to  carry  his  case  further,)  the  answer 
shows  that  he  has  received  rents  far  beyond  the  amount  of  that  debt. 
If  the  defendant  had  proved  that  the  agreement  was  that  he  should 
purchase  the  estate,  and  pay  for  it  by  sup{ilying  goods,  I  should  have 
thought  him  entitled  to  the  account,  but  he  has  failed  in  that  proof ; 
and  the  rule,  that  a  plaintiff  who  comes  into  equity  must  do  equity, 
does  not,  I  think,  reach  so  far  as  to  affect  matters  not  connected  with 
the  transaction  in  respect  of  which  the  relief  in  equity  is  sought. 
Both  Lord  Hardwicke  and  Lord  Cottenham  refused  to  give  the  rule 
to  so  extended  an  operation.^ 


^  See,  also,  4  Hare,  5,  per  Sir  J.  Wigram. 
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The  correspondence  between  the  parties  related  to  the  title,  with- 
out reference  to  the  invested  fund,  until  the  8th  of  April,  1848,  when 
the  vendors'  solicitor  wrote  to  the  purchaser's  solicitor  —  "I  pre- 
sume your  client  will  not  object  to  execute  a  power  of  attorftey 
to  receive  the  dividends  of  the  stock  invested  in  my  name  and  his. 
The  abstract,  with  your  observations,  is  before  Mr.  Jarman."  In 
answer  to  this,  the  purchaser's  solicitor  replied  —  "I  have  seen  Mr. 
Browne  to-day,  and  as  your  papers  are  beifore  counsel  he  hopes  the 
whole  matter  will  shortly  be  wound  up ;  and  unless,  therefore,  it  be 
at  all  a  matter  of  moment  with  your  clients,  he  would  prefer  letting 
the  dividends  stand  over  until  a  final  settlement  takes  place."  On 
the  17th  of  the  same  month,  the  vendors'  solicitor  again  wrote:  "  Mrs. 
Burroughes'  income  is  very  limited,  and  she  will  sustain  very  serious 
inconvenience  if  she  receives  neither  rent  nor  interest  for  her  Wy- 
mondham  estate.     Notwithstanding  the  investment  of  the  money, 

1  conceive  that  Mr.  Browne  is  a  trespasser,  for  having  continued  in 
possession  after  the  expiration  of  the  notice  to  quit ;  and,  therefore, 
if  he  will  not  give  facility  to  the  receipt  of  the  dividends  by  Mrs. 
Burroughes,  I  must,  in  self-defence,  take  such  steps  as  I  legally  may 
for  the  recovery  of  the  possession  of  the  land.  If  he  acquiesces  in 
my  proposal  I  shall  be  satisfied.  I  am  very  anxious  to  bring  the 
matter  to  as  early  a  settlement  as  possible ;  but  when  once  it  be- 
comes necessary  to  consult  conveyancers,  it  is  impossibly  to  say  when 
a  settlement  may  be  expected."  The  subsequent  correspondence  did 
not  affect  the  question  in  the  suit. 

W.  P.  Wood  and  Hislop  Clarke^  for  the  plaintiffs. 

RoU  and  Fooks^  for  the  defendant. 

Doyley  v.  ComUess  of  Powis^  2  Bro.  C.  C.  32;  Poole  v.  Rudd, 
3  Bro.  C.  C.  49 ;  Roberts  v.  Massep,  13  Ves.  661 ;  Acland  v.  Gaisford, 

2  Madd.  28 ;  Gell  v.  Watson^  2  S.  &  S.  402 ;  Salisbury  v.  Hatchery 
2  Y.  &  C.  C.  C.  54 ;  Humphries  v,  Home^  3  Hare,  276 ;  Monro  v. 
Taylor  J  8  Hare,  61 ;  and  De  Visme  v.  De  Vismej  1  Mac.  &  G.  336, 
were  referred  to. 

Vice-Chancellor.  This  question  must,  I  think,  depend  on  what 
was  the  true  meaning  of  the  agreement  between  the  parties,  and  not 
upon  any  general  rule  of  law  as  to  the  effect  of  the  investment  of 
purchase-money ;  for,  the  parties  having  come  to  an  agreement  upon 
the  subject,  I  think  that  their  rights  must  be  governed  by  the  agree- 
ment into  which  they  have  entered ;  and  the  general  rules  of  law  can 
be  looked  at  only  so  far  as  they  may  throw  light  upon  the  terms 
of  the  agreement.  • 

The  general  rules  upon  the  subject  do  not  appear  to  me  to  be  open 
to  much  doubt.  A  purchaser  cannot  throw  upon  the  vendor  the 
risk  of  an  investment;  but  if  he  makes  a  payment  to  or  on 
account  of  the  vendor,  in  respect  of  the  purchase,  the  money  paid 
becomes  the  property  of  the  vendor,  to  the  extent,  at  least,  that  the 
purchaser  can  claim  no  benefit  of  any  investment  which  the  vendor 
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may  make.  The  general  practice  of  the  coiirt  illustrates  these  rules. 
The  purchaser  moves  to  pay  in  the  purchase-money,  and  the  vendor 
prays  that  it  may  be  laid  out;  and  the  rules  are,  I  think,  well  founded 
in  prijiciple,  for,  ordinarily  speaking,  when  the  purchase  is  completed 
the  estate  becomes  the  purchaser's  and  the  money  the  vendor's  from 
the  date  of  the  contract ;  and  it  is  difficult  to  see  on  what  ground 
the  purchaser  can  be  entitled  to  speculate  with  the  vendor's  money, 
any  more  than  the  vendor  is  entitled  to  speculate  with  the  purchasePs 
estate. 

These  rules,  however,  have  but  little  bearing  on  the  present  case, 
which  depends,  as  I  have  already  observed,  upon  the  agreement  en- 
tered into  between  the  parties.  That  agreement  is  to  be  found  in 
the  letters  which  passed  between  the  solicitors ;  and  before  consider- 
ing them,  it  is  material  to  observe  the  position  in  which  the  parties 
stood.  On  the  one  hand,  the  purchaser  was  liable  to  be  called  upon 
to  pay  5/.  per  cent,  upon  the  piwrchase-money,  according  to  the  condi- 
tions; and  on  the  other  hand,  the  vendor  was  threatened  with  the 
risk  of  getting  no  interest,  or  but  little  interest  by  the  purchaser's 
keeping  the  money  idle,  op  at  his  banker's ;  and  in  this  state  of  cir- 
cumstances the  vendor  requiring  the  5/.  per  cent,  and  the  purchaser 
insisting  that  he  would  be  liable  for  banker's  interest  only,  the  pur- 
chaser proposes  to  refer  the  question  of  title,  and  in  the  mean  time, 
to  avoid  the  question  of  interest,  to  invest  the  purchase-money  in  the 
usual  way.  Some  observation  was  made  in  the  argument  upon  the 
words  "  in  the  usual  way ; "  but  I  think  they  meant  no  more  than, 
according  to  the  usual  mode  of  investment  in  cases  of  dispute,— 
investment  in  joint  names.  The  vendor,  not  accepting  this  offer 
of  the  purchaser,  still  insists  upon  the  5/.  per  cent,  interest,  but  offers 
the  purchaser  the  opportunity  of  investing  the  purchase-money  in 
consols  in  joint  names,  provided  fee  investment  be  made  by  a  certain 
day ;  and  the  purchaser  immediately  acts  upon  the  offer  and  directs 
the  investment  to  be  made.  The  inves-tment  is  made,  except  as  to 
6/.,  which  is  by  mistake  omitted  to  be  invested ;  and  the  purchaser 
then  sends  the  stock  receipt  to  the  vendor,  and  writes,  that  he  had 
directed  the  whole  money  to  be  invested,  but  that  less  by  about  51, 
had  been  invested,  adding,  "the  increased  price  of  the  funds  will 
make  this,  however,  a  matter  of  no  importance ; "  and  he  desires  an 
acknowledgment  of  the  stock  receipt ;  that  it  is  the  balance  of  the 
purchase-money,  and  has  been  invested  in  the  joint  names  to  avoid 
the  question  of  interest,  and  to  be  kept  invested  until  certain  points 
in  difference  as  the  title  shall  be  determined,  and  the  purchase  com- 
pleted; and  thereupon  the  vendor  acknowledges  the  stock  receipt, 
and  that  the  sum  invested  is  on  account  of  the  purchase-money. 
What,  then,  is  the  agreement  to  be  collected  from  this  correspond- 
ence ?  The  proposal  of  the  vendor  is  clear,  and  it  is  equally  clear 
that  the  purchaser  accepted  it ;  for  he  immediately  acted  upon  it,  and 
subsequently  takes  the  trouble  to  explain  why  it  was  not  fully  carried 
out ;  but  it  is  said  on  his  behalf,  that  the  investment  was  to  avoid  the 
question  of  interest,  and  this '  no  doubt  was  the  case.  Does  it,  how- 
ever, follow,  that,  because  the  investment  was  to  avoid  the  question 
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of  interest,  it  was  not  meant  that  the  invested  fund  should  belong  to 
the  vendor  upon  the  completion  of  the  purchase  ?  I  think  not.  The 
fair  inference  appears  to  me  to  be  the  other  way :  that  the  vendor, 
who  was  undoubtedly  to  receive  the  interest  of  the  fund  invested, 
was  to  receive  the  capital  from  which  that  interest  arose;  but  what 
appears  to  me  to  be  decisive  on  this  part  of  the  case  is,  that  the 
vendor,  having  proposed  the  investment,  could  not,  I  think,  by  any 
possibility  have  charged  the  purchaser  with  the  loss  if  the  funds  had 
fallen ;  and  if  he  would  have  been  subject  to  the  loss  had  the  funds 
fallen,  he  must,  I  think,  be  entitled  to  the  benefit  resulting  from  their 
having  risen.    Acland  v.  Gaisford,  2  Madd.  28. 

It  was  said,  however,  for  the  purchaser,  that  the  observation  in  his 
letter  enclosing  the  stock  receipt,  that  the  increase  in  the  price  of 
funds  would  make  the  non-investment  of  the  5L  a  matter  of  no 
importance,  showed  the  character  of  the  transaction,  and  that  the 
investment  was  for  security  only ;  but  this  letter  was  written  after  the 
purchaser  had  acted  on  the  vendor's  proposal,  and  had  made  the 
investment ;  and  I  think,  therefore,  it  could  not  be  intended  to  alter 
the  terms  on  which  the  investment  was  made  ;  and,  at  all  events,  I 
think  that  this  expression  ought  not  to  be  construed  to  have  altered 
the  terms  of  the  investment,  if  any  other  reasonable  construction  can 
be  put  upon  it.  It  is  a  reasonable  construction  of  the  expression, 
that  the  purchaser,  having  failed  to  invest  the  whole  of  the  purchase- 
money,  meant  to  say,  that,  the  funds  having  risen,  the  non-investment 
of  so  small  a  part  would  be  compensated  to  the  vendor  by  the  rise ; 
and,  coupling  the  expression  with  the  context,  I  believe  that  this  was 
what  the  purchaser  really  intended  to  express. 

Some  attempt  was  made  on  the  part  of  the  defendant  to  raise  a 
question  as  to  the  authority  of  the  vendor's  solicitor  to  enter  into  the 
arrangement,  but  this  point  is  n§t  raised  by  the  pleadings;  and 
further,  I  see  no  reason  why  it  was  not  competent  to  the  vendors  to 
adopt  the  acts  of  their  agent  and  solicitor.  My  opinion,  therefore, 
is,  that  the  vendors  are  entitled  to  the  benefit  of  the  investment,  and 
the  decree  must  be  accordingly.  The  costs  must  be  paid  by  the 
defendant. 


Walker  v.  Bentley.^ 

March  9  and  24,  1852. 

Tithe  Commutatation  Acts  —  Merger  of  Tithe  —  Effect  of  Parochial 
Agreement — Apportionment  and  Confirmation  of  Commissioners  — 
Title — Specific  Performance. 

The  enactment  of  the  Tithe  Commutation  Amendment  Act,  (9  &  10  Vict  c.  73,  s.  19,)  that 
ererj  instroment  purporting  to  merge  any  tithes,  and  made  with  the  consent  of  the  tithe 


1  9  Hare,  629.    Before  Vice-Chancellor  Tukner. 
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commissioncn,  shall  be  absolately  confirmed  and  made  valid,  both  at  law  and  in  equity,  in 
all  respects,  is  not  limited  to  cases  in  which  the  person  executing  the  instniment  has  a  title 
to  the  tithe,  but  operates  as  well  where  such  person  has  no  estate  in  the  tithe,  as  where  his 
estate  is  insufficient  to  effect  the  merger. 

The  intention  of  the  Tithe  Commutation  Acts  is,  that  the  lands  on  which  the  apportionment 
of  the  tithe  in  each  parish  is  cast,  and  these  lands  only,  shall  be  liable  in  respect  of  the  tithe 
p<ijablo  for  any  lands  in  the  parish;  and  that  lands  on  which  no  apportionment  is  cast, 
shall  not  be  liable  to  tithe. 

Lands,  which  on  the  agreement  and  apportionment  under  the  Titho  Commutation  Acts 
(confirmed  by  the  tithe  commissioners)  are  treated  as  free  from  titho,  cannot  be  aftcr^'ard^ 
made  subject  to  tithe. 

The  intention  of  the  legislature  was  to  preclude  all  questions  of  merger  of  tithe  in  all  cases 
where  declarations  of  merger  had  been  made  with  the  consent  of  the  tithe  commis* 
sioners,  leaving  the  parties  affected  by  an  erroneous  declaration  to  their  remedy  against  the 
party  making  it;  and,  such  being  the  intention,  the  mei^r  is  effected,  although' the  sanction 
of  the  commissioners  has  been  erroneously  given. 

The  words  '*  every  instrument,"  in  section  19,  of  the  Tithe  Commutation  Amendment  Act, 
9  &  10  Vict.  c.  73,  cannot  be  read  as  "  every  such  instrument," 

Exceptions  to  the  Master's  report,  finding  that  certain  freehold 
premises,  situated  in  the  parish  of  Thornton  in  Lonsdale,  were  free 
from  great  tithes. 

By  indentures  of  lease  and  release,  dated  the  27th  and  28th  of  Feb- 
ruary, 1818,  the  prembes  in  question,  together  with  all  and  singular 
the  tithes  of  corn,  grain,  and  sheaves,  arising,  growing,  accruing,  or  re- 
newing upon  or  from  the  same,  were  conveyed  to  Robert  Burrows  in 
fee.  Robert  Burrows,  by  his  will,  dated  the  17th  of  January,  1825, 
devised  the  premises  to  uses,  under  which  Alice  Walker,  the  wife  of 
George  Walker,  acquired  the  fee,  and  he  devised  the  tithes  to  Edward 
Burrows.  On  the  1st  of  June,  1838,  George  Walker,  by  an  instru- 
ment of  that  date  under  his  hand  and  seal,  stating,  that  Alice  Walker 
was  lawfully  seised  of  an  estate  in  possession  in  fee  simple,  in  the 
great  tithes  issuing  from  the  premises,  declared  it  to  be  his  will  and 
intent  that  the  said  great  tithes  should  be  absolutely  merged  and 
extinguished  in  the  freehold  and  inheritance  of  the  premises,  according 
to  the  provisions  of  the  Tithe  Commutation  Act,  6  &  7  Will.  4,  c.  71. 
It  appeared  that  this  declaration  was  confirmed  by  the  Tithe  Com- 
missioners on  the  12th  of  September,  1839,  and  that  the  agreement 
for  the  commutation  of  the  tithes  of  the  parish  of  Thdrnton  in  Lons- 
dale, which  was  dated  the  11th  of  September,  1840,  contained  a  clause, 
which  stated  that  the  great  tithes  of  the  premises  had  been  declared 
to  be  merged  by  the  owner  thereof,  and  that  the  merger  had  been  du- 
ly confirmed  by  the  Tithe  Commissioners ;  and  it  also  appeared  that 
the  great  tithes  of  the  premises  were  stated  to  be  merged  in  the  tithe 
apportionment  of  the  parish,  which  was  confirmed  by  the  Tithe  Com- 
missioners on  the  30th  of  September,  1842. 

The  premises  were,  in  October,  1848,  contracted  to  be  sold  by  the 
plaintiff,  Alice  Walker,  to  the  defendant,  free  from  great  tithe.  The 
case  of  the  plaintiff  with  regard  to  the  tithe  (independently  of  the 
statutes)  was,  that  amongst  the  members  of  the  family  of  Robert 
Burrows,  (the  father  of  the  plaintiff,  and  under  whom  the  plaintiff  de- 
rived her  title,)  it  was  always  considered  that  the  tithe  passed  by  his 
will  along  with  the  land;  that  no  tithe  had  ever  been  paid  or  demand- 
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ed ;  and  that  the  Statute  of  Liimitation  would  be  an  effectual  bar  to 
any  claim  that  might  be  set* up,  as  there,  bad  been  no  disability  in  any 
of  the  parties  entitled  to  the  tithe. 

Russell  and  Berkeley  in  support  of  the  exceptions. 

The  declaration  of  merger  made  by  Richard  Walker,  the  husband 
of  the  plaintiff,  was  obviously  ineffectual,  unless  it  can  be  contended 
that  such  a  declaration  made  by  any  stranger,  would  be  operative. 
Alice  Walker  had  plainly  no  title  to  the  tithe.  Nothing  which  has 
been  done  under  the  statute  by  her  or  by  her  husband  can  affect  them, 
and  the  land  must  therefore  be  regarded  as  still  subject  to  tithe  ;  for 
the  parochial  agreement,  the  apportionment,  and  the  confirmation,  all 
proceeded  upon  the  unfounded  assumption  that  there  had  been  a 
valid  merger.  The  confirmation  by  the  commissioners  could  not  have 
the  effect  of  giving  validity  to  the  merger ;  for,  to  attribute  such  an 
effect  to  it,  would  be  to  treat  the  commissioners  as  having  power  to 
decide  questions  as  to  the  title  to  tithes,  which  power  they  do  not 
possess.  Clarke  v.  Yonge,  5  Beav.  523.  But,  even  supposing  a  merg- 
er to  have  been  formaUy  effected  by  what  has  taken  place,  still  the 
tithe  owner  would  be  entitled  as  against  the  owner  of  the  land  to  a 
payment  equivalent  to  the  tithe :  Ware  v.  PoUiill^  11  Ves.  257 ;  and 
to  this  liability  the  purchaser  ought  not  to  be  subjected. 

W.  P.  Wood  and  C  jEfoU,  for  the  plaintiff,  relied  on  the  Tithe  Com- 
mutation Acts,  on  the  declaration  of  merger,  the  subsequent  proceed- 
ings in  the  apportionment,  and  the  confirmation  of  the  commission- 
ers, as  concluding  any  question  with  respect  to  the  liability  of  the 
premises  to  tithe.  They  cited  Sugd.  V.  &  P.  (Cone.  V.)  pp.  267,  227; 
Barker  v.  The  Tithe  Commissioners,  9  M.  &  W.  129 ;  s.  c.  11  M.  & 
W.  320 ;  Edwards  v.  Bunbury,  3  Q.  B.  885,  and  The  Queen  v.  The 
Tithe  Commissioners,  15  Q.  B.  620 ;  s.  c.  10  Eng.  Rep.  408. 

Vice-Chancellor.  I  am  of  opinion,  that  the  conclusion  at  which 
the  Master  has  arrived  in  this  case  is  correct  The  first  question  is, 
what  was  the  operation  of  the  instrument  of  merger.  Now,  the 
power  to  merge  the  tithes  was  given  by  the  original  act  6  &  7  Will. 
4,  c.  71,  s.  71,  but  it  was  given  by  that  act  only  to  persons  who  were 
seised  of  the  tithes  "  in  possession  of  an  estate  in  fee  simple  or  fee 
tail."  The  power  of  merging  was  then  greatly  extended  by  the  act 
1  &  2  Vict.  c.  64,  by  which  it  was  given  to  all  persons  who  should 
be  seised  of  "  or  have  the  power  of  acquiring  or  disposing  of  the  fee 
simple  in  possession  of  any  tithes,"  (sect  1,)  and  to  tenants  for  life, 
where  the  tithes  and  the  lands  out  of  which  they  were  payable  were 
settled  to  the  same  uses,  (sect  3).  The  power  was  afterwards  further 
extended  by  the  act  9  &  10  Vict  c.  73 ;  which  enacts,  "  that  all  pow- 
ers relating  to  the  merger  and  extinguishment  of  any  tithes  or  rent- 
charge  instead  thereof,  may  be  executed  by  a  person  entitled  in  equity 
to  such  tithes,  &c.,  in  all  respects,  and  with  the  same  consequence 
as  he  could  have  done  if  he  had  been  legally  entitled  thereunto,"  (sect 
19,)  and  the  act  then  proceeds  as  follows :  "  And  every  instrument 
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already  executed,  and  purporting  to  be  made  in  pursuance  of  the  pow- 
ers of  the  said  acts,  or  any  of  them,  by  any  person  so  entitled  in  equity, 
shall  in  every  respect  be  as  effectual,  and  have  the  same  conse- 
quence, as  if  he  had  been  legally  entitled  to  the  said  tithes  or  rent- 
charge  at  the  time  of  the  execution  of  such  instrument,"  — "  and 
every  instrument  purporting  to  merge  any  tithes  or  rent-charge,  and 
made  with  the  consent  of  the  said  commissioners  before  the  pass- 
ing of  this  act,  shall  be  hereby  absolutely  confirmed  and  made  valid, 
both  at  law  and  in  equity  in  all  respects."     Id. 

It  is  upon  the  latter  words  of  this  section  the  question  under  con- 
sideration must  depend.  I  can  attribute  to  them  no  other  meaning 
than  that  which  the  words  themselves  express.  It  was  argued,  that 
they  could  be  meant  only  to  apply  to  cases  in  which  the  persons  who 
had  executed  the  instrument  of  merger  had  had  the  title  to  the 
tithes ;  but  I  can  see  no  sufficient  reason  for  thus  limiting  their  ope- 
ration. It  is  clear,  that  they  were  meant  to  apply  to  cases  where  the 
persons  who  had  executed  the  instruments  had  not  such  estates  in  the 
tithes  as  would  have  made  the  instruments  effectual  under  the  former 
acts  and  provisions,  for  otherwise  they  would  have  been  wholly 
unnecessary ;  and  if  they  were  meant  to  operate  where  the  estates 
in  the  tithes  had  been  insufficient,  upon  what  ground  can  it  be  held 
that  they  were  not  meant  to  operate  where  they  had  been  no  estate 
at  all  in  the  tithes  ?  It  is  clear,  that  the  legislature  must  have  intend- 
ed to  give  effect  to  the  merger  in  cases  which  had  erroneously  recei- 
ved the  sanction  of  the  commissioners ;  and  it  is  difficult  to  suppose, 
that  the  intention  "was  to  do  so  only  in  cases  where  the  error  was  in 
the  extent  of  the  estate,  and'  not  in  cases  where  the  error  was  in  the 
non-existence  of  any  estate.  The  only  mode  of  limiting  the  con- 
struction of  the  words  contained  in  the  latter  part  of  this  section 
which  has  presented  itself  to  my  mind,  has  been  to  read  the  words 
"  every  insirament "  as  meaning  "  every  such  instrument."  But  this 
construction  is  open  to  several  objections :  First,  it  interpolates  the 
the  word  "  such."  Secondly,  the  language  of  the  two  branches  of 
the  section  is  different :  the  first  branch  applying  to  instruments  pur- 
porting to  be  made  in  pursuance  of  the  powers  of  the  acts ;  and  the 
second  branch  applying  to  all  instruments  purporting  to  merge  any 
tithes.  And  thirdly,  the  introduction  of  the  word  "  such  "  would,  I 
think,  confine  the  operation  of  the  clause  to  the  cases  of  instruments 
executed  by  persons  entitled  in  equity,  and  would  prevent  it  from 
operating  to  remedy  defects  in  other  instruments. 

Upon  the  whole,  therefore,  I  think  .that  the  legislature,  foreseeing  the 
difficulties  which  might  arise  from  opening  questions  as  to  the  valid- 
ity of  the  declaration  of  merger,  must  have  intended  by  the  enact- 
ment to  shut  out  such  questions  in  all  cases  where  those  declarations 
had  been  made  with  the  consent  of  the  commissioners,  leaving  the 
parties  who  might  be  affected  by  an  erroneous  declaration  to -any 
remedy  which  they  might  have  against  the  parties  by  whom  the  erro- 
neous declaration  was  made.  And  this  brings  me  to  the  second  view 
of  this  case  —  the  effect  of  the  apportionment. 

It  was  argued  on  the  part  of  the  defendant,  that,  as  to  the  Jithes  of 
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the  premises  in  question,  the  apportionment  had  no  effect ;  that  the 
parochial  meeting  had  no  power  over  tjie  question  of  the  titheability 
or  non-titheability  of  these  lands  ;  that  the  tithes  of  these  lands  were 
not  taken  into  account  in  fixing  the  rent-charge ;  that  there  was  no 
commutation  of  these  tithes ;  and  that  the  act  only  applies  so  far  as 
the  commutation  extends.  But  these  arguments  seem  to  me  to  pre- 
sent the  case  in  a  false  point  of  view,  for  the  question  is  not,  whether 
these  tithes  were  commuted,  but  whether  the  lands  are  free  from  tithes ; 
and  this  depends  not  upon  whether  the  tithes  were  commuted  under 
the  act,  but  what  was  the  operation  of  the  act,  and  of  the  appor- 
tionment made  under  it,  having  regard  to  the  previous  declaration  of 
merger.  Nl^w,  the  scheme  of  the  act  is  this — First,  the  parochial 
meeting  fixes  the  annual  sum  payable  by  way  of  rent-charge,  instead 
of  the  great  and  small  tithes  of  the  parish  collectively,  or  instead  of 
the  great  and  small  tithes  severally ;  and  this  agreement  is  to  set  forth 
whether  any  and  which  of  the  lands  in  the  parish  are  or  have  been, 
under  any  and  what  circumstances,  exempt  from  the  payment  of  any 
and  what  tithes  (6  &  7  Will.  4,  c.  71,  ss.  17, 21).  Thus,  the  lands  ex- 
empt from  the  payment  of  tithes  are,  ab  initio^  distinguished.  Then 
comes  the  draft  of  the  apportionment,  which  ia  to  set  forth  the  pa- 
rochial agreement,  and  ths  several  lands  to  be  comprised  in  the  appor- 
tionment, and  the  amount  charged  on  the  said  several  lands ;  and  then 
the  exempt  lands  are  again  distinguished  in  the  apportionment ;  and 
this  apportionment,  when  confirmed  by  the  commissioners,  is  made 
final  and  conclusive,  first,  by  the  original  act,  6  &  7  Will.  4,  c  71,  s. 
66,  and  afterwards  more  completely  by  the  10  &  11  Vict.  c.  104,  s,  2. 
It  seems  to  me,  therefore,  that  the  meaning  of  the  acts  was,  that  the 
lands  upon  which  the  apportionment  was  cast,  and  those  lands  only, 
should  be  liable  for  all  the  tithes  payable  in  respect  of  any  lands  in 
the  parish;  and  that  lands  on  which  no  apportionment  was  cast, 
should  no  longer  be  liable  to  tithes.  That  this  was  intended  by  the 
acts,  is,  I  think,  the  more  evident,  from  the  several  provisions  contained 
in  them  for  preventing  surprise  or  injustice  in  working  out  their 
object.  Thus,  by  the  6  & 7  Will.  4,  c.  71,  s.  27,  the  commissioners,  before 
they  confirm  the  parochial  agreements,  are  to  cause  inquiries  to  be 
made,  and  to  require  proofs  satisfactory  to  them,  whether  the  agree- 
ments have  been  made  without  fraud  or  collusion,  and  whether  they 
ought  to  be  confirmed ;  and  copies  of  the  draughts  of  the  apportion- 
ments are  to  be  deposited  in  parishes ;  notices  are  to  be  given  where 
the  copies  may  be  inspected  ;  and  times  are  to  be  appointed  for  hear- 
ing objections,  6  &  7  Will.  4,  c.  71,  s.  61 ;  thus  affording  an  opportunity 
to  any  party  to  come  in  and  object.  And  by  the  2  &  3  Vict.  c. 
62,  s.  8,  powers  are  given  to  the  commissioners  to  make  supplemental 
awards  at  any  period  before  the  confirmation  of  the  apportionment, 
where  they  are  of  opinion  there  has  been  any  fraud  or  error. 

Looking  at  the  general  scheme  of  the  acts,  and  to  the  particular 
provisions  to  which  I  have  referred,  I  feel  no  doubt  that  lands,  which 
in  the  agreement  and  apportionment  were  treated  as  free  from  tithes, 
were  not  intended  to  be,  and  cannot  afterwards  be  made,  subject  to 
the  payjnent  of  them ;  and  this  opinion  is  confirmed  by  the  cases 
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which  were  cited  on  the  part  of  the  plaintiffs,  and  is  not  affected  by 
the  case  of  Clarke  v.  YongSy  5  Beav.  523,  which  merely  decides,  that, 
where  a  rent-charge  is  fixed,  the  statute  does  not  prevent  courts  of 
equity  from  determining  what  parties  are  entitled  to  the  benefit  of  it. 
I  am  of  opinion,  therefore,  that  this  exception  must  be  overruled, 
and  the  excepting  party  must  pay  the  costs.^ 


Hughes  v.  Morris.^ 

"February  23,  and  March  ],  1852. 

Ship — Sale  by  Assignees  of  Bankrupt — Contract — PaymerU  of  Pur- 
chase'jnoney — Agency — Solicitor  of  Assignees — Specific  Perform' 
ance. 

On  a  sale  by  auction  of  shares  in  a  ship,  part  of  a  bankmpt^s  estate,  one  of  the  conditions  was, 
that  the  parchaso-money  should  be  paid  to  the  solicitor  of  the  assignees  on  or  before  a  cer- 
tain day,  when  the  purchase  was  to  be  completed,  and  the  purchaser  to  have  possession 
and  a  bill  of  sale ;  the  purchaser  paid  part  of  the  purchase-money  to  the  solicitor  before 
the  day  appointed  for  the  completion  of  the  purchase,  and  had  possession,  but  not  a  bill 
of  sale :  — 

HM^  that  the  payment,  and  the  execution  of  the  bill  of  sale,  ought,  in  pursuance  of  the  con- 
dition, to  have  been  contemporaneous ;  that  the  assignees,  not  having  received  the  money 
from  the  solicitor,  or  executed  the  bill  of  sale,  would  not  be  restrained  from  taking  pro- 
ceedings to  recover  possession  of  the  ship ;  and  that  the  purchaser  was  not  entitled  to  a 
decree  for  specific  performance  of  the  contract,  by  the  execution  of  the  bill  of  sale  by  the 
assignees  upon  payment  to  them  of  the  balance  of  the  purchase-money. 

Under  the  Bankrupt  Act,  prescribing  the  duties  of  official  assignees,  the  official  assignee  is 
bound  by  contracts  entered  into  oy  the  creditors'  assignees  for  the  sale  of  the  bankrupt's 
property,  such  contracts  not  being  in  breach  of  their  trust. 

The  provision  in  a  contract  for  the  sale  of  the  property  of  a  bankrupt,  entered  into  by  the 
creditors'  assignees,  that  the  purchase-money  is  to  be  received  by  the  solicitor  of  the 
assignees,  is  not  a  breach  of  trust  which  would  induce  the  court  to  rofuse  specific  perform- 
ance of  the  contract 

The  solicitor  appointed  by  the  creditors*  assignees  is  the  solicitor  of  all  the  assignees  in  the 
bankruptcy,  tmt  he  is  not,  by  such  appointment,  otherwise  constituted  the  a^nt  of  the 
official  assignee. 

A  BILL  for  the  specific  performance  of  an  agreement  for  the  sale  of 
forty  sixty-fourth  shares  of  the  ship  "  Virtue."  These  shares  were 
formerly  the  property  of  W.  Williams  and  J.  Sawtell,  trading  under 
the  firm  of  Phillips  &  Co.,  and  who  became  bankrupt  in  July,  1844. 
J.  Morris  and  P.  Carroll  were  chosen  the  creditors'  assignees,  and  R. 
Kynaston  was  appointed  the  ofiicial  assignee  under  the  fiat  P.  Car- 
roll was,  in  June,  1845,  discharged  firom  being  assignee. 

The  creditors'  assignees  appointed  W.  T.  H.  Phelps  to  be  the  soli- 
citor under  the  fiat ;  and  on  the  18th  of  May,  1846,  he  served  a  no- 
tice on  the  plaintiff,  who  was  the  owner  of  sixteen  other  sixty-fourths 
of  the  ship,  in  which  Phelps  described  himself  as  solicitor  to  Morris 
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and  Kynaston,  assignees  of  the  estate,  and  claimed  title  for  the  assign- 
ees to  the  forty  sixty-fourths  in  question.  In  August,  1846,  Kynas- 
ton ceased  to  be  the  official  assignee  under  the  fiat,  and  A.  J.  Acra- 
man  was  appointed  official  assignee  in  his  place.  In  March,  1847, 
Phelps  prepared  and  issued  a  handbill,  announcing  the  sale  by  auc- 
tion of  the  forty  sixty-fourths  of  the  ship,  to  take  place  on  tjie  8th  of 
April,  1847.  This  handbill  stated,  that  the  sale  was  by  order  of  the 
assignees,  and  it  referred  to  Acraman,  who  was  described  in  it  as  the 
official  assignee,  for  further  particulars.  Copies  of  the  handbill  were 
sent  to  Acraman.  In  pursuance  of  the  announcement  contained  in 
4;he  handbill,  the  forty  sixty-fourths  of  the  ship  were  put  up  to  sale 
by  public  auction,  under  conditions  of  sale  in  which  they  were  de- 
scribed as  belonging  to  the  assignees.  The  third  and  sixth  conditions 
were  as  follows:  —  "3.  That  the  purchaser  shall  pay  to  the  auc- 
tioneer, immediately  after  the  sale,  a  deposit,  after  the  rate  of  10/.  per 
cent,  on  the  amount  of  his  or  her  purchase-money,  and  sign  an  agree- 
ment for  the  payment  of  the  remainder  to  the  solicitor  of  the  vendors, 
at  his  offices  in  Newport  aforesaid,  on  the  30th  day  of  April  next,  or 
earlier  if  the  purchaser  is  prepared,  when  the  purchase  is  to  be  com- 
pleted, and  the  possession  of  the  vessel  given  up  to  the  purchaser." 
"  6.  That,  upon  payment  of  the  remainder  of  the  purchase-money, 
together  with  the  dock  and  other  dues,  at  the  time  aforesaid,  the 
purchaser  shall  have  a  bill  of  sale  of  the  assignees'  interest  in  the 
forty  sixty-fourth  shares,  together  with  ship's  stores,  sails,  and  appur- 
tenances enumerated  in  the  schedule,  to  be  prepared  by  and  at  the 
expense  of  the  purchaser ;  but  the  vendors  shall  not  be  obliged  to 
produce  any  documentary  or  other  evidence  of  title  whatsoever,  other 
than  and  except  the  certificate  of  registry  and  the  bill  of  sale  from 
Elizabeth  Philips  of  Newport,  aforesaid,  widow,  to  the  assignees  of 
the  bankrupt's  estate ;  and  if  the  purchaser  shall  require  the  produc- 
tion of  the  proceedings  under  the  fiat,  the  same  shall  be  done  by  and 
at  his  expense." 

The  plaintiff,  through  the  medium  of  a  Mr.  Edwards,  became  the 
purchaser  of  the  forty  sixty-fourths  at  the  auction,  for  the  sum  of 
375L ;  and  thereupon  Phelps  and  Edwards  signed  the  following 
memorandum :  — 

"  Memorandum  of  agreement  between  W.  T.  H.  Phelps,  the  agent 
of  the  vendors,  and  Henry  Edwards,  of  &c.,  That  the  said  Henry 
Edwards  hath  this  day  become  the  purchaser  of  the  shares  and  pre- 
mises comprised  in  the  annexed  particulars,  and  subject  to  the  condi- 
tions of  sale  also  annexed,  at  the  price  or  sum  of  375/.,  and  hath  paid 
into  the  hands  of  Mr.  W.  T.  H.  Phelps,  the  vendors'  solicitor,  the 
sum  of  37/.  IO5.  as  a  deposit  of  10/.  per  cent,  upon  the  said  pur- 
chase-money, and  in  part  payment  thereof;  and  the  said  Henry  Ed- 
wards agrees  to  pay  the  remainder  of  the  said  purchase-money  at  the 
time  and  place  mentioned  in  the  said  conditions ;  and,  upon  payment 
thereof,  the  said  vendors  will  execute  to  the  said  Henry  Edwards  a 
transfer  or  bill  of  sale  of  the  shares  according  to  the  said  conditions. 
Dated  this  8th  day  of  April<1847." 

The  deposit  was  in  fact  paid  to  the  auctioneer,  and  not  to  Phelps. 
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On  the  28th  of  April,  1847,  Phelps,  as  solicitor  of  the  vendors,  wrote 
to  the  plaintiff,  reminding  him  that  the  transaction  was  to  be  com- 
pleted on  the  30th  of  April ;  and  on  the  29th  of  April,  the  plaintiff 
paid  to  Phelps  240/.  on  account  of  the  purchase-money.  On  the 
30th  of  April,  possession  of  the  ship  was  given  up  to  the  plaintiff  by 
an  order  from  Phelps  to  the  dock-keeper.  Upon  the  10th  of  May, 
1847,  the  plaintiff  paid  Phelps  a  further  sum  of  50/.  The  residue  of 
the  purchase-money  was  not  paid,  and  the  bill  of  sale  was  not  exe- 
cuted. Upon  the  3d  of  January,  1847,  Acraman,  the  official  assignee 
under  the  fiat,  wrote  to  Phelps  to  ascertain  the  name  of  the  purchaser 
of  the  shares  in  the  ship,  to  which  Phelps,  on  the  8th  of  July,  replied, 
that  the  purchaser  was  Captain  Hughes ;  that  he  was  then  at  sea ; 
that  he  had  deposited  300/. ;  arfd  that,  upon  his  return,  he  would  com- 
plete the  purchase.  In  reply  to  that  letter,  Acraman,  on  the  12th  of 
July,  wrote  to  Phelps,  requesting  him  to  forward  the  300/.  observing, 
that  he  could  not  consent  that  it  should  remain  in  any  other  bank 
than  the  Bank  of  England.  •  On  the  13th  of  July,  Phelps  answered 
this  letter,  and  stated,  that  the  money,  not  having  been  paid  in  to  the 
account  of  the  assignees,  could  not  be  remitted  until  the  return  of  the 
purchaser,  when  the  whole  matter  would  be  settled  together,  and  the 
bill  of  sale  executed.  Several  subsequent  applications  were  made 
by  Acraman  to  Phelps  for  the  payment  of  the  300/.,  but  no  result  fol- 
lowed. In  October,  1848,  Phelps  was  removed  from  the  solicitorship. 
In  this  state  of  circumstances,  upon  the  13th  of  September,  1849,  the 
assignees  arrested  the  ship  by  suit  in  the  Admiralty  Court.  The 
plaintiff  then  offered  to  pay  the  balance  of  the  purchase-money, 
and  made  a  tender  of  that  balance,  which  the  defendants  refused  to 
accept 

The  bill  was  filed  in  November,  1849,  against  the  assignees  Morris 
and  Acraman,  praying  that  they  might  be  decreed  to  execute  a  bill  of 
sale  of  the  forty  sixty-fourth  shares  in  question  to  the  plaintiff,  upon 
the  payment  by  him  of  the  balance  of  the  purchase-money  ;  for  an 
injunction  to  restrain  them  from  selling  the  shares ;  and  for  compen- 
sation in  respect  of  the  damage  to  the  plaintiff  by  the  arrest  and 
detention  of  the  ship.  In  December,  1849,  an  injunction  was  granted 
by  the  Vice- Chancellor  of  England,  upon  the  terms  of  the  money 
being  paid  into  court. 

At  the  hearing, 

The  Solicilor- General  2Lnd  Collins,  for  the  plaintiff.  The  plaintiff 
became  a  purchaser  of  the  shares  in  the  ship,  under  the  condition 
that  he  should  pay  the  purchase-money  to  the  solicitor  of  the 
assignees ;  the  sale  was  public ;  the  conditions  of  sale  must  be  taken 
to  have  been  framed  and  issued  with  the  authority  of  the  assignees ; 
and  they  had  full  dominion  over  the  property  which  was  about  to  be 
sold.  In  such  a  case  the  purchaser  has  nothing  to  do  with  the  ques- 
tion, whether  the  conditions  were  prudent  or  proper.  Borell  v.  Dann, 
2  Hare,  440.  The  purchaser  might  safely  conclude  that  the  assignees 
were  duly  performing  their  duties  in  appointing  their  solicitor  to 
receive  the  purchase-money  ;  and  it  follows  that  he  was  clearly  jus- 
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tified  in  paying  the  purchase-money  accordingly.  There  was  no 
other  character  in  which  it  can  be  suggested  that  the  purchase-money 
came  to  the  hands  of  the  solicitor  than  as  the  agent  of  the  vendors ; 
and  the  purchaser  could  have  no  remedy  against  the  solicitor  to 
recover  it  Tylee  v.  Webb^  14  Beav.  14.  The  defendants,  in  fact,  had 
clearly  admitted  the  agency  of  the  solicitor,  by  permitting  the  plain- 
tiff to  remain  in  undisputed  possession  of  the  ship  for  upwards  of 
two  years,  under  the  contract.  If  the  condition  to  pay  to  the  soli- 
citor were  erroneous,  and  had  occasioned  a  loss  to  the  estate,  the 
assignees  might  be  answerable  to  the  creditors,  but  that  did  not  make 
the  condition  less  binding  between  the  vendor  and  purchaser.  The 
case  was,  therefore,  merely  reduced  to  this  —  that  the  defendants  had 
sold  the  shares  in  the  ship,  and  by  thetr  agent  received  the  purchase- 
money,  and  yet  they  took  proceedings  to  recover  possession  of  the 
shares  for  which  they  had  been  paid.  This  was  conduct  which  the 
court  would  clearly  restrain  and  prevent  by  giving  the  plaintiff  the 
legal  title  upon  payment  of  the  balance  of  the  purchase-money, 
which  he  had  already  tendered. 

Bolt  and  A.  Lewis,  for  the  defendants,  argued  —  1.  That  the 
remedy  of  the  plaintiff,  if  any,  was  entirely  at  law.  2.  That  the 
court  was  precluded,  by  the  Ship  Registry  Act,  from  enforcing  the 
agreement  as  against  the  registered  owners,  the  act  providing  that  a 
transfer  of  property  in  a  ship,  except  in  the  manner  therein  prescribed, 
"  shall  not  be  valid  or  effectual  for  any  purpose  whatever,  either  in.  law 
or  in  equity,"  See  8  &  9  Vict.  c.  89,  s.  34.  Davenport  v.  Whitmore^ 
2  My.  &  Cr.  177.  The  assignees  had  no  power  to  appoint  their  soli- 
citor to  be  the  receiver  of  the  bankrupt's  estate ;  that  duty  was,  by 
the  Bankrupt  Act,  solely  confided  to  the  official  assignee,  (1  &  2  Will. 

4,  c.  56,  s.  22.)  4.  The  assignees  did  not,  in  fact,  appoint  the  soli- 
citor to  be  their  agent  to  receive  the  money ;  for  it  appears  that  he 
was  appointed  solicitor  by  the  creditors'  assignees  only,  and  they, 
not  having  power  to  receive,  could  not  confer  that  power  on  another. 

5,  But  if  the  solicitor,  in  fact,  had  the  full  powers  which  the  condi- 
tions of  sale  express,  yet  the  plaintiff  had  not  pursued  those  condi- 
tions ;  for  the  payment  of  the  purchase-nioney  and  the  execution  of 
the  bili  of  sale  should  have  been  contemporaneous ;  and  the  plaintiff, 
by  paying  the  money  without  requiring  the  billof  sale,  bad  made 
the  solicitor  his  agent ;  for,  in  the  receipt  of  the  money  in  such  a 
manner,  he  was  plainly  not  the  agent  of  the  vendors.  Parnther  v. 
Gaitskell,  13  East,  432. 

The  Solicitor' General  in  reply.  The  proposition  sought  to  be 
founded  on  the  Ship  Registry  Acts  is,  that  no  person  can  enforce  a 
claim  to  property  in  a  ship  adversely  to  the  parties  whose  title 
appears  on  the  ship's  register.  The  plaintiff  contends,  that  there  is 
no  such  rule  of  law,  and  that  there  may  be  a  valid  contract  for  the 
sale  of  a  ship  which  this  court  will  enforce.  The  case  of  Thompson 
v.  Leake,  1  Madd,  39,  was  decided  by  Sir  Thomas  Plumer  under  the 
old  Navigation  Act,  34  Geo.  3,  c.  68.     So  also  was  Battersby  v. 
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Smyth,  3  Madd.  110.  The  last  decision  under  that  act  was  Mortimer 
V.  Fleeming",  4  B.  &  C.  120,  which  occurred  in  May,  182e5,  in  which  it 
was  held,  that  a  contract  for  the  sale  of  a  ship,  not  entered  on  the  cer- 
tificate was  void.  In  July,  1825,  the  act,  6  Geo.  4,  c.  110,  was  passed, 
in  which  the  words  of  the  former  statute,  gendering  any  contract  or 
agreement  for  the  sale  of  a  ship,  unless  by  bill  of  sale,  as  therein  pre- 
scribed, invalid  and  ineffectual,  (see  34  Geo.  3,  c.  68,  ss.  14,  15,)  were 
omitted,  (see  6  Geo.  4,  c.  110,  s.  31.)  The  statutes  since  that  period 
in  like  manner  omitted  the  words  "  contract  or  agreement,"  (sec  8  & 
9  Vict.  c.  89,  s.  34.)  There  was  nothing,  in  fact,  in  the  policy  of  the 
Navigation  Laws  which  wouH  prevent  the  court  from  enforcing  such  . 
a  contract  The  policy  was,  to  prevent  the  registry  of  ships  as  Bri- 
tish ships  which  were  secretly  owned  by  foreigners ;  and  it  was  only, 
therefore,  in  cases  where  an  alien  might  seek  to  enforce  a  contract  for 
the  purchase  of  a  ship,  that  any  question  arose  on  the  policy  of  the 
act ;  and  that  objection  was  simply  answered  by  refusing  such  relief 
to  one  who  was  not  a  British  subject  The  execution  of  the  ordi- 
nary duties  of  assignees  in  bankruptcy,  in  fact,  showed  that  there 
could  be  no  such  objection ;  unless  it  could  be  contended,  that,  in 
every  case  where  the  assignees  of  a  ship  owner  sold  by  auction  ac? 
cording  to  their  duty  the  shares  of  the  bankrupt  in  -ships,  there  was 
still  no  binding  contract  with  the  purchaser,  and  that  it  depended  en- 
tirely on  the  honesty  of  the  parties  whether  it  should  be  performed  ; 
it  was  not  reasonable  to  suppose  that  this  was  the  state  of  the  law. 
He  cited  also  Whitfield  v.  Parfiity  15  Jur.  852 ;  s.  c.  6  Eng.  Rep.  48. 

Vice-Chancellor  (after  stating  the  facts) :  —  It  was  argued  for 
the  plaintiff  that  Phelps  was  constituted  the  agent  for  Acraman  as 
well  as  for  Morris,  who  was  the  sole  creditors'  assignee  under  the 
commission.  This  argument  was  rested  upon  the  notice  given  by 
Phelps  in  May,  1846,  in  which  he  describes  himself  as  solicitor  for 
the  official  assignee  and  for  the  creditors'  assignees  —  upon  the  hand- 
bill which  Phelps  issued,  and  in  which  he  stated  the  sale  to  be  by 
order  of  the  assignees  —  and  upon  the  conditions  of  sale.  Looking 
at  these  documents,  I  cannot  go  the  length  of  saying  that  by  them 
Acraman  expressly  constituted  Phelps  to  be  his  solicitor  or  his  agent 
It  seems  to  me,  as  to  the  notice,  that  although  Phelps  was  appointed 
by  the  creditors'  assignee  only,  he  might  well  describe  himself  as  soli- 
citor for  the  assignees ;  and,  therefore,  I  cannot,  from  the  fact  of  his 
having  so  described  himself,  infer  that  Acraman  had  given  him  an 
authority.  By  the  provisions  of  the  Bankrupt  Act,  the  official 
assignee  is  not  to  interfere  with  the  assignees  chosen  by  the  creditors 
in  the  appointment  or  removal  of  the  solicitor,  (1  &  2  Will.  4,  c.  56,  s. 
23.)  If,  therefore,  the  solicitor  be  appointed  by  the  creditors'  assignees, 
he  may  well  be  considered  as  not  appointed  merely  for  the  creditors' 
assignees,  but  also  for  the  official  assignee ;  and  I  cannot,  from  the 
mere  fact  of  his  being  described  as  solicitor  for  both,  infer  that  the 
official  assignee  has  constituted  him  his  agent;  nor  is  it  possible 
to  draw  that  inference  from  the  expression  in  the  handbill  "by 
order  of  the  assignees,"  which   was  communicated  to  Acraman  — - 
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or  from  the  reference  to  Acraman.  These  circumstances  are  too 
loose  and  general  to  afford  ground  for  such  a  conclusion.  It  is  true, 
that  the  creditors'  assignees  are  to  have  the  management  of  sales,  (1 
&  2  Will.  4,  c.  56,  s.  23 ;)  and  there  is  but  one  creditors'  assignee ; 
but  it  seems  going  much  too  far  to  fix  the  official  assignee  with  the 
agency  of  the  solicitor  appointed  by  the  creditors'  assignees,  through 
the  simple  fact  of  a  handbill  having  been  issued  by  the  solicitor  and 
communicated  to  the  official  assignee,  in  which  the  solicitor  has 
stated  the  sale  to  be  "  by  order  of  the  assignees."  As  to  the  condi- 
tions of  sale,  the  same  observations  apply  ;  and,  in  addition,  I  cannot 
find  upon  the  evidence  that  the  conditions  of  sale  were  ever  commu- 
nicated to  the  official  assignee. 

Independently  of  any  express  authority  given  by  Acraman  to 
Phelps,  the  operation  of  the  Bankrupt  Act  is  to  be  considered.  The 
statute  enacts,  that  "  all  the  personal  estate  and  efiects,  and  the  rents 
and  profits  of  the  real  estate,  and  the  proceeds  of  the  sale  of  all  the 
estate  and  effiects,  real  and  personal,  of  the  bankrupt,  shall,  in  every 
case,  be  possessed  and  received  by  such  official  assignee  alone,  save 
where  it  shall  be  otherwise  directed  by  the  Court  of  Bankruptcy,  or 
any  judge  or  commissioner  thereof,"  (s.  22 1  &  2  Will.  4,  c.  56.)  and  that 
nothing  therein  contained  "shall  authorise  any  such  official  assignee  to 
interfere  with  the  assignees  chosen  by  the  creditors  in  the  appointment 
or  removal  of  a  solicitor  or  attorney,  or  in  directing  the  time  and  man- 
ner of  effecting  any  sale  of  the  bankrupt's  estate  or  effects,"  (1  &  2 
Will.  4,  c.  56,  8.  23.)  I  think  the  meaning  of  this  enactment  must 
be,  that,  though  the  official  assignee  is  to  receive  the  money,  con- 
tracts for  the  sale  of  the  property  may  be  entered  into  by  the  credit- 
ors' assignees ;  and  I  think  the  result  of  that  necessarily  is,  that  the 
official  assignee  must  be  bound  by  contracts  which  are  entered  into 
by  the  creditors'  assignees ;  for  otherwise  the  effect  would  be,  that 
when  the  creditors'  assignees  entered  into  a  contract  for  the  sale  of 
an  estate,  their  contract  would  not  be  binding ;  and,  because  the  offi- 
cial assignee  does  not  enter  into  the  contract,  no  bill  for  specific  per- 
formance would  lie  against  the  official  assignee.  I  think,  therefore, 
that  under  that  enactment  a  contract  entered  into  by  the  creditors' 
assignees  must  be  binding  on  the  official  assignee.  Whether  the 
official  assignee  is  bound  by  a  contract  clearly  founded  upon  a  breach 
of  trust,  would  be  open  to  great  question ;  but  I  think  the  mere  fact 
of  the  creditors'  assignees  providing,  by  the  conditions  of  sale,  that 
the  money  is  to  be  paid  to  the  solicitor,  would  not  be  such  a  breach 
of  trust  as  would  induce  the  court  to  say  that  the  contract  was  not 
to  be  performed. 

If  then  the  contract  be  binding  upon  the  official  assignee  according 
to  the  conditions  of  sale,  we  must  see  what  are  the  condtions  of  sale. 
[His  Honor  read  the  conditions  3  and  6,  supra,  p.  176.] 

According  to  these  conditions,  the  payment  of  the  balance  of  the 
purchase-money,  and  the  execution  of  the  bill  of  sale,  are  to  be  con- 
temporaneous acts.  But  what  has  the  purchaser  done?  He  has 
paid  to  the  solicitor  money  on  account,  without  obtaining  any  bill  of 
sale.     Upon  the  29th  of  April,  1847,  the  day  before  the  time  fixed  for 
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the  completion  of  the  contract,  he  paid  Phelps  240/.  On  the  10th  of 
May,  1847,  without  any  bill  of  sale,  he  again  paid  a  further  sum  of 
50/.  on  account  of  the  purchase-money.  It  being  a  contract  to  be 
completed  by  the  payment  of  the  purchase-money  and  the  accept- 
ance of  the  bill  of  sale,  I  think  the  purchaser  was  not  authorized  to 
make  payments  to  the  solicitor  on  account  without  receiving  the  bill 
of  sale.  Had  the  purchaser  completed  the  contract  according  to  the 
conditions  of  sale,  the  official  assignee  would  not  have  executed  the 
bill  of  sale  without  having  received  the  money.  The  effect  of  this 
payment  was  to  deprive  the  official  assignee  of  that  check,  which  he 
would  have  had  if  he  had  been  required  to  execute  the  bill  of  sale. 
Undoubtedly,  none  of  these  questions  would  have  arisen  had  the  pur- 
chaser acted  strictly  according  to  the  conditions,  by  requiring  the  bill 
of  sale  to  be  executed  when  he  paid  the  balance  of  the  purchase- 
money.  Upon  these  grounds,  I  am  of  opinion  that  there  has  been  a 
deviation  from  the  conditions  upon  the  part  of  the  purchaser,  which 
has  caused  the  mischief  that  has  arisen ;  and  I  cannot  therefore  de- 
cree a  specific  performance  at  the  suit  of  the  purchaser,  upon  the  terms 
of  the  payment  of  the  balance  of  the  purchase-money. 

It  has  been  suggested,  in  the  course  of  the  argument,  that  the  offi- 
cial assignee  has  recognized  the  receipt  by  Phelps ;  but  I  do  not 
think  he  has  done  so,  otherwise  than  by  requiring  that  the  money 
which  Phelps  had  received  should  be  paid  over  to  him ;  and  I  do 
not  think  this  can  give  the  purchaser  a  better  right,  when  the  money 
has  not  been  paid  over.  The  bill  must  be  dismissed,  but  certainly 
without  costs. 

A  very  important  question  was  raised  upon  the  case  as  to  the  va- 
lidity of  the  contract,  with  reference  to  the  Ship  Registry  Acts ;  but 
I  think  it  would  be  improper  in  me  to  give  my  opinion  upon  it,  as  I 
find  in  Davenport  y.  Whitmore^  2  My.  &  Cr.  177,  where  the  defend- 
ant's claim  was  founded  upon  an  alleged  equitable  title  in  a  ship  by 
contract,  Lord  Langdale  allowed  the  demurrer  to  the  bill ;  and  upon 
appeal.  Lord  Cottenham,  though  he  overruled  Lord  Langdale's  deci- 
sion upon  another  point,  declined  to  give  any  decision  upon  this 
question ;  and  I  think  it  is  too  important  to  be  decided  without  a 
full  argument.^ 


1  Decree  affinned  by  the  Lords  Justices  on  appeal,  Ist  of  June,  1852,  for  a  report  of 
irhich  see  12  Eng.  Rep.  291. 
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Attorney-General  v.  Hull.^ 

Febroaiy  24,  1852. 

Charity —  Legacy  —  Laying  out  Money  on  Land —  Statute  of  Morfr 

main. 

A  bcqnest  of  a  legacj,  to  be  applied  towards  establishing  a  school  at  A^  provided  a  farther 
sam  could  be  raised  in  aid  tncreof)  if  necessary :  — 

Held  J  to  import  an  intended  outlay  of  the  sam  in  building  a  school-house  at  the  place  referred 
to ;  ^nd,  therefore,  to  be  a  Yoid  bequest  within  the  Statute  of  Mortmain. 

An  information,  at  the  relation  of  W.  Hodge,  founded  on  the 
following  bequest  in  the  will  of  Robert  Warner,  dated  in  1831,  of 
which  the  defendant,  John  Warner,  was  the  residuary  devisee  and 
legatee :  — 

"  I  give  and  bequeathe  to  the  said  John  Hull  the  sum  of  400/.,  to 
be  by  him  paid  and  applied  towards  the  establishing  a  school  near 
the  Angel  Inn  at  Edmonton,  on  the  system  of  the  above-mentioned 
British  and  Foreign  School  Society,  provided  a  further  sum  can  be 
raised  in  aid  thereof,  if  found  necessary." 

In  1834,  the  executors  paid  the  400/.  to  John  Hull,  who  invested  it 
in  consols ;  and  the  information  prayed  that  the  fund  and  its  accu- 
mulations might  be  applied  for  the  charitable  purpose  directed  by 
the  will,  or  as  nearly  thereto  as  might  be,  according  to  the  intentions 
of  the  testator.  The  answer  stated,  that  the  fund  itself  was  not 
sufficient  to  establish  the  school,  and  that  many  ineffectual  efforts  had 
been  made  to  obtain,  by  subscription  or  otherwise,  a  fund  in  £^id  of 
the  legacy.  Evidence  was  given,  that  the  legacy  was  inadequate  for 
the  purpose,  and  that  such  attempts  had  been  made  to  increase  it, 
and  had  failed. 

Koe  and  Welford,  in  support  of  the  information,  cited  Kirkbank  v. 
Hudson^  7  Price,  212,  and  the  Attorney- General  v.  Wtlliains,  2  Cox, 
387,  and  contended,  that  the  establishment  of  the  school  did  not 
involve  the  necessity  of  vesting  land  in  mortmain.  The  school 
might  be  effectually  established  and  conducted  in  hired  rooms  in  the 
situation  referred  to,  and  there  was  no  evidence  that  any  difficulty 
would  be  found  in  hiring  such  rooms. 

J.  Chapman,  for  the  trustees. 

Rolt  and  8.  Thompson,  for  the  defendant,  John  Warner,  argued, 
first,  that  the  bequest  was  void,  as  contrary  to  the  Statute  of  Mort- 
main: Mather  v.  Scott,  2  Keen,  172;  Attorney- General  v.  Hodgson, 
15  Sim.  146 ;  Giblett  v.  Hobson,  3  My.  &  K.  517.     Secondly,  that. 


^  9  Hare,  647.    Before  Tice-Chancellor  Tubkeb. 
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if  not  originally  void,  the  gift  had  become  void,  having  been  made 
upon  a  condition  which  had  not  been  perfonned,  namely,  the  pro- 
viding of  such  further  sum  as  was  necessary  for  the  purpose  stated. 

The  Vice-Chancellor  said,  he  was  of  opinion,  that,  upon  the 
true  construction  of  the  will,  the  school  was  to  be  established  by  a 
school-house  being  built  Many  senses  might,  no  doubt,  be  given  to 
the  word  "  establishing."  It  might  mean,  by  directing  a  payment  to 
be  made  to  a  schoolmaster  for  giving  instruction ;  and  if  this  mean- 
ing could  properly  be  ascribed  to  the  testator,  then  within  the  dis- 
tinction taken  in  the  Attomep' General  v.  Williams^  the  bequest  might 
be  good.  The  first  part  of  the  language  of  the  will,  the  direction  to 
apply  the  legacy  towards  the  establishing  a  school  near  the  Angel 
Inn,  Edmonton,  pointed  to  a  particular  locality,  and  rather  indicated 
an  intention  to  occupy  a  site  in  the  neighborhood  referred  to ;  but 
upon  these  words  alone  there  might  perhaps  be  a  doubt,  whether 
they  would  not  admit  of  another  meaning  being  attributed  to  the 
word  "  establish."  The  latter  part  of  the  bequest,  however,  removed 
all  doubt,  ^'provided  a  further  sum  can  be  raised  in  aid  thereof, 
if  found  necessary."  It  was  clear  that  the  testator  contemplated  the 
establishment  of  the  school,  not  by  a  succession  of  small  payments, 
but  by  an  immediate  expenditure  of  a  sum  •f  money,  which  might 
be  greater  than  the  amount  of  the  legacy.  He  thought  it  clear  that 
the  intention  was,  that  land  should  be  purchased,  and  a  building 
erected  for  the  purpose  of  the  proposed  school.  The  gift  was,  there- 
fore, void,  and  the  information  must  be  dismissed. 


In  the  matter  of  House's  Estate.^ 

Febnuuy  27,  and  28,  1852. 

Legacy  —  Maintenance  —  Interest  —  Minority  —  Unapplied  Accumu- 
lations, 

A  bequest  of  a  legacy,  upon  trast  to  apply  so  mach  of  the  interest  as  the  trustees  should 
thimL  proper  in  the  maintenance  of  the  testator^s  {grandson  until  twenty-one ;  and,  upon 
his  attaining  that  age,  to  pay  the  whole  of  the  interest  of  the  legacy  to  the  grandson,  for 
his  life ;  and  a  direction  that,  after  the  decease  of  the  grandson,  uie  trustees  were  to  stand 
possessed  of  the  legacy  and  interest,  and  all  accumulations,  in  trust  for  the  grandson^s 
children,  with  remainder,  in  default  of  such  issue,  over :  — 

Ueldj  that  the  provision  for  the  maintenance  of  the  grandson  during  his  minority,  out  of  the 
interest  of  the  legacy,  showed  that  the  interest  was  intended  for  him :  that  the  legacy  vested 
in  interest  (although  not  in  enjoyment)  before  the  grandson  attained  twenty-one ;  and  tliat 
the  grandson  was  therefore  entitled  to  the  interest  which' accrued  during  Ids  minority,  and 
was  not  applied  in  his  maintenance. 

That  the  unapplied  accumulations  accruing  during  the  minority  of  the  grandson  did  not  go 
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with  the  capital  of  the  legacy,  because  the  disposition  of  the  cl^>ital  after  the  grandsoii 
attained  twenty-one  was  of  the  interest  and  certain  specific  accumulations,  not  including 
the  accumulations  during  die  minoritj. 

A  legacy  to  a  child  carries  interest,  on  the  ground  of  the  presumed  intention  of  the  parent  to 
fulfil  his  moral  duty  of  providing  for  the  maintenance  of  his  child ;  but  if  he  has  discharged 
that  duty  by  providing  for  the  maintenance  of  bis  child  out  of  another  fund,  the  legacy 
does  not  necessarily  carry  interest. 

W.  Rouse,  by  his  will,  dated  in  1842,  bequeathed  2,000/.  to  trustees, 
upon  trust  to  invest,  and  pay  the  interest,  dividends,  or  annual  pro- 
duce, or  so  much  thereof  as  they  should  think  proper,  in  or  towards 
the  maintenance,  education,  and  preferment  in  the  world  of  his 
grandson,  John  Rouse,  until  he  should  attain  twenty-one,  and  when 
and  as  soon  as  he  shopld  attain  that  age,  upon  trust  to  pay  the  whole 
of  the  said  interest,  dividends,  and  annual  produce,  unto  his  said 
grandson,  or  permit  or  empower  him  to  receive  the  same  during  his 
life,  for  his  own  benefit,  with  a  limitation  for  the  benefit  of  the  wife, 
child,  or  children  of  the  grandson,  in  case  of  his  alienation  or  insol- 
vency; and  in  default  of  any  object  of  such  trust  at  any  period 
during  the  life  of  his  grandson,  then  such  interest,  &c,  were  to  be 
accumulated,  and  invested  in  augmentation  of  the  said  sum  of 
2,000/.,  in  the  nature  of  compound  interest;  and  after  the  decease 
of  his  grandson,  upon^trust  to  stand  possessed  of  the  said  sum  of 
2,000/.,  and  the  annual  produce  and  all  accumulations  of  the  same, 
in  trust  for  the  children  of  his  grandson,  who  should  attain  twenty- 
one  or  die  under  that  age  leaving  issue ;  and  if  there  should  be  no 
such  child  or  representative  of  a  deceased  child  of  his  grandson,  then, 
after  his  decease  and  such  failure  of  his  issue,  the  testator  bequeathed 
the  said  sum  of  2000/.,  and  the  annual  produce  and  all  accumulations 
of  the  same,  if  any,  unto  and  equally  amongst  the  testator's  three 
sons,  William,  David,  and  Francis,  as  tenants  in  common.  And  the 
testator  empowered  his  trustees,  after  the  decease  of  his  grandson, 
and  while  any  of  his  grandson's  children  should  be  under  twenty-one, 
and  also  until  the  vesting  of  the  portion  or  respective  portions  pro- 
vided for  their  respective  issue  by  the  trusts  thereinbefore  contained, 
to  apply  the  annual  produce  to  which  the  children  or  child  of  his 
grandson  should  be  entitled,  and  also  the  annual  produce  of  the 
portion  or  portions  to  which  their,  his,  or  her  issue  would  be  entitled 
in  expectancy,  or  so  much  thereof  as  should  in  the  judgment  of  his 
trustees  be  necessary,  for  or  towards  their,  his,  or  her  respective 
maintenance  or  education ;  and  directed  that  they  should  from  time 
to.  time  invest  the  residue  of  the  said  annual  produce,  and  stand 
possessed  of  the  annual  produce  and  the  accumulations,  upon  the 
trusts  thereinbefore  declared  of  the  funds  from  which  such  accumu- 
lations and  anntial  produce  should  have  proceeded,  or  as  near  thereto 
as  circumstances  would  permit.  And  the  testator  gave  the  residue 
of  his  estate  to  his  said  three  sons. 

John  Rouse,  the  grandson,  attained  twenty-one  in  January,  1851. 
No  part  of  the  income  of  the  2,000/.  which  accrued  during  his 
minority  was  required  or  applied  for  his  benefit.  These  accumula- 
tions of  income,  amounting  to  about  800/.  in  consols  and  cash,  were 
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transferred  and  paid  into  court.  The  annual  income  of  the  legacy 
and  the  accumulations  were  made  the  subject  of  a  settlement  on  the 
marriage  of  John  Rouse ;  and  he  and  his  wife,  and  their  trustees, 

f)resented  their  petition  for  the  transfer  and  payment  of  the  accumu* 
ated  fund  to  them,  upon  the  trusts  of  the  marriage  settlement 

Baili/  and  Amphlettj  for  the  petitioners. 

Bdggallay  and  Turner^  for  the  executors  and  residuary  legatees 
of  the  testator,  and  the  trustees  of  the  fund  in  question.  Wynch  v. 
Wynchy  1  Cox,  433,  and  Rudge  v.  Winndll^  12  Beav.  357,  were 
cited. 

Vice-Chancellor.  In  this  case,  the  petitioner,  John  Bouse,  was 
an  infant  when  the  testa^r  died.  No  part  of  the  interest  of  the 
legacy  of  2,000/.  was  applied  for  his  maintenance ;'  and  the  question 
is,  to  whom  the  unapplied  interest  belongs — whether  John  Rouse 
was  entitled  to  it  The  petitioners,  Hammond  and  Firth,  who  are 
trustees  of  a  settlement  made  of  it  bv  John  Rouse,  contend  that  be 
was.  On  the  other  hand,  it  is  contended,  that  it  either  goes  with  the 
capital  of  the  legacy  through  all  the  dispositions  of  the  will,  or  that 
it  belongs  to  the  residuary  legatees. 

My  opinion  is,  that  the  unapplied  interest  does  not  go  with  the 
capital  of  the  legacy.  All  the  dispositions  of  the  will  after  John 
Rouse  attains  twenty-one  are  of  the  interest  of  the  2,000/.  only, 
except  as  to  the  accumulations,  which,  in  certain  specified  events, 
might  arise  after  that  period ;  and  the  specification  of  these  accumu- 
lations shows  that  the  accumulations  arising  before  that  period  were 
not  contemplated  by  the  testators  as  being  subject  to  the  ulterior 
trust  The  question,  therefore,  lies  wholly  between  the  petitioners 
and  residuary  legatees;  and  I  think  the  petitioners  are  entitled  to 
these  accumulations. 

The  question,  as  I  view  it,  is,  when  the  title  of  John  Rouse  com- 
menced in  interest  In  enjoyment  it  could  not  commence  until  he 
attained  twenty-one ;  but  in  interest  it  might,  and  I  think  did,  com- 
mence before  that  time.  The  case  of  Wynch  v.  Wynch^  1  Cox,  433, 
is,  I  think,  a  strong  authority  upon  the  point  There,  the  gift  was 
of  10,000/.,  to  be  paid  to  the  testators's  daughters  at  twenty-one  or 
marriage,  and  he  directed  his  trustees  to  pay  such  sums  of  money 
out  of  his  personal  estate  for  the  maintenance  and  education  of  the 
daughters  until  their  portions  should  become  payable,  as  the  trustees 
should  think  fit,  not  exceeding  the  interest  of  their  respective  portions 
at  4/.  per  cent  The  Master  of  the  Rolls  said,  that  the  father  had 
directed  the  maintenance  to  be  paid  out  of  his  personal  estate ;  if  it 
bad  been  payable  out  of  the  interest  of  the  legacies,  he  should  have 
thought  the  daughters  entitled  to  the  interest  of  their  portions.  The 
reasons  for  this  opinion  are  not  stated ;  but,  in  considering  the  case, 
I  think  they  will  sufficiently  appear. 

A  legacy  to  a  child  carries  interest  on  the  ground  of  the  presumed 
intention  of  the  parent  to  fulfil  his  moral  duty  of  providing  for  the 
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maintenance  of  his  child;  but  if  he  has  discharged  that  duty  by 
providing  for  the  maintenance  of  the  child  out  of  another  fund,  the 
legacy  does  not  carry  interest.  The  question  of  interest,  therefore, 
depends  upon  whether  maintenance  is  provided ;  but  if  maintenance 
is  given  out  of  the  interest  of  the  legacy,  why  is  the  legacy  to  carry 
interest  beyond  the  maintenace?  It  cannot,  it  should  seem,  be 
because  of  the  duty  to  provide  maintenance,  for  that  duty  is  dis- 
charged ;  and  I  can  see  no  reason  for  it  but  this,  that  the  gift  of  the 
maintenance  out  of  the  interest  shows  that  the  interest  is  intended 
for  the  legatee.  I  think,  therefore,  that  in  this  case,  John  Rouse  took 
the  legacy  in  interest  before  he  attained  twenty-one,  although  he 
could  not  take  it  in  enjoyment  until  twenty-one. 

The  case  of  Rudge  v.  WirmaU,  12  Beav.  357,  was  cited  in  opposi- 
tion to  Wynck  v.  Wynch.  But  whatever  may  have  been  the  trusts  in 
that  case,  it  sufficiently  appears  there  was  no  trust  to  pay  the  main- 
tenance out  of  the  interest  of  the  6,000/.,  which  distinguishes  the 
cases ;  and  certainly  it  could  not  have  been  intended  by  that  decision 
to  overrule  Wynch  v.  Wynch^  for  the  Master  of  the  Rolls  would  then 
assuredly  have  so  intimated. 

The  conclusion  at  which  I  have  arrived  in  this  case  is,  I  think, 
much  fortified  by  another  class  of  cases. 

The  question,  whether  a  legatee  is  entitled  to  interest,  is  frequently 
of  great  importance  in  determining  whether  a  legacy  is  vested  or 
not ;  and  it  is  material,  therefore,  to  consider  what  are  the  decisions 
on  that  point.  In  Love  v.  V Estrange^  5  Bro.^  P.  C.  Toml.  edit.  69, 
the  legacy,  which  consisted  of  the  residuary  estate,  was  given  to 
trustees,  in  trust,  the  testator  says,  '<  to  sell,  dispose,  and  improve  the 
same  to  the  best  advantage,  as  in  the  judgment  and  discretion  of 
them  and  the  survivor  of  theni,  and  the  executors  and  administrators 
of  such  survivor,  whereunto,  for  gain  or  loss,  the  same  is  hereby 
wholly  deferred,  until  Walter  Nash  shall  attain  his  age  of  twenty- 
four  years,  it  being  my  desire  that  he  shall  be  employed  wholly  in  his 
trade,  either  as  an  apprentice,  according  to  his  present  indentures,  or 
as  a  journeyman,  until  his  said  age,  upon  trust  in  my  said  loving 
friends  reposed,  and  from  the  age  of  twenty-one  years  of  the  said 
Walter  Nash,  out  of  the  said  residue,  to  pay  him  an  annuity  of  ViL 
yearly,  until  his  age  of  twenty-four  years,  and  from  thenceforth  in 
trust  for  him,  the  said  Walter  Nash,  his  executors,  administrators, 
and  assigns ;  and  the  accounts  of  the  said  residue  to  be  given  by  my 
said  trustees  to  be  binding  and  conclusive  to  him,  without  exception  or 
any  question  at  all  to  be  made  by  him  or  them  therefore."  The  rea- 
sons for  the  decisions  of  the  Lord  Chancellor  and  the  house  of  lords 
do  not  appear ;  but  what  Sir  W.  Grant  says  of  the  case  in  Hanson  v. 
Graham^  6  Ves.  239,  is  most  material.  He  says,  "  I^>ve  v,  V Estrange 
seems  to  have  been  considered  a  strong  authority  for  holding  *  when ' 
to  operate  conditionally.  The  late  Lord  Chancellor  was  so  strongly 
impressed  with  the  idea  he  had  thrown  out  at  an  early  period  in 
Monkhouse  v.  Holme^  1  Bro.  C.  C.  298,  300,  that  he  found  it  difficult 
to  account  for  it  otherwise  than  upon  the  distinction  as  to  a  residue, 
which  the  late  Master  of  the  Rolls,  in  Booth  v.  Boothj  4  Yes.  399, 


COURTS  OF  CHANCERY,  1862.        187 

Scales  V.  Collins. 

405,  acknowledged  there  might  be.  But  it  was  not  necessary  to 
resort  to  that,  for  Love  v.  UEstrcmge  may  be  warranted  upon  the 
principle  laid  down  in  GoodtUle  v.  Whitby^  1  Burr.  228,  234.  It  was 
not  a  simple  unqualified  gift,  bift  there  were  many  circumstances  to 
show  that  Walter  Nash  was  meant  to  have  the  benefit  absolutely, 
and  that  the  enjoyment  only  was  postponed,  the  testator  giving  it  to 
trustees  in  the  mean  time,  and  assigning  a  reason  for  withholding 
the  enjoyment  from  this  minor,  that  he  wished  him  to  follow  his  trade 
as  a  journeyman,  with  which  object  he  naturally  thought  that  fortune 
would  interfere,  and  therefore  be  postpones  the  enjoyment  of  it  until 
the  age  ojf  twenty-four.  But  he  gives  it  to  trustees  entirely  and 
absolutely  for  the  benefit  of  Walter  Nash,  to  improve  it  for  bis 
benefit,  to  transfer  the  whole  to  him  when  he  arrives  at  that  age,  and 
to  make  him  a  certain  allowance  in  the  mean  time.  That  is  very 
diiferent  firom  a  simple  bequest  to  him  when  twenty-four;  for  if  that 
had  been  a  legacy,  it  would  have  been  separated  from  the  residue 
immediately  upon  the  testator's  death,  and  must  have  been  paid  over 
to  trustees  immediately,  and  they  would  have  managed  it  until  the 
legatee  had  attained  the  age  of  twenty-four."  And  besides  these 
cases,  there  are  the  decisions  in  Bland  v.  WiUiams^  3  My.  &  K.  411 ; 
Davies  v.  Fisher^  5  Beav.  201 ;  and  Saunders  v.  Vauiier^  Cr.  &  Ph. 
240 ;  all  of  which  bear  more  or  iess  upon  the  subject,  and  all  of 
which  are  in  favor  of  the  legatee.  The  last  of  those  cases  seems  to 
me  to  be  particularly  so,  as  it  goes  upon  the  ground  of  the  legacy 
being  separated  from  the  residue.  C 

Minute.  Tax  and  pay  the  costs  of  all  parties  out  of  the  fund,  and 
transfer  and  pay  the  residue  to  William  Rouse  and  the  trustees  of  the 
settlement. 


Scales  v.  Collins.^ 

March  4,  r852. 

Legacy-^  Charge  an  Land  Personal  Estate  —  Marshalling. 

The  role — where  there  are  two  classes  of  legatees,  the  one  having  a  chaig(B  npon  real  estate, 
the  other  haymg  no  saeh  chbrge,  and  the  personalty  is  not  sufficient  to  satisfy  both  —  that 
the  legatees  whose  legacies  are  so  charged  shall  be  paid  oat  of  the  land,  in  order  to  leave 
the  personal  estate  to  those  who  have  no  other  fana,  applies  equally  to  the  case  where  one 
of  the  legacies  only  is  chaigcd  npon  real  estate. 

The  court  does  not  construe  a  charge  upon  real  estate  of  one  only  of  several  legacies  if  the 
personal  estate  should  not  be  sufficient,  as  intended  for  the  exclusive  benefit  of  that  legatee, 
out  construes  the  intention  of  the  testator  to  be,  that  all  his  legacies  shall  be  paid ;  and 
therefore  that  the  charge  is  to  take  effect  if  the  personal  estate  be  insufficient  for  the  pay- 
ment  of  all  the  legacies.     / 

A  SPECIAL  case,  in  wlSbh  E.  Scales  and  Cecilia,  his  wife,  and  J.  C. 
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Browne,  on  behalf  of  themselves  and  all  other  the  general  legatees 
under  the  will  of  Edward  Collins  were  plaintiffs,  and  his  executors 
and  devisees  of  his  real  estate  defendants. 

Edward  Collins,  by  his  will,  dated  in  April,  1841,  among  other 
legacies,  gave  the  plaintiff  Cecilia  1,000/.  consols,  and  devised  his  real 
estate  unto  the  defendant  Edward  Collins  and  two  others,  to  the  use  of 
the  defendant  C.  Collins  for  life,  with  remainder  to  his  first  and  other 
sons  successively  in  tail,  with  remainder  to  G.  Collins  for  life,  with 
remainder  to  his  first  and  other  sons  successively  in  tail,  with  remain- 
der to  the  defendant  J.  Collins  for  life,  with  remainder  to  his  first  and 
9ind  other  sons  successively  in  tail,  with  remainders  over.  And  the 
testator  bequeathed  to  his  trustees  a  sum  of  15,000/.  consols  (which 
he  described  in  his  will  as  part  of  a  larger  sum  of  that  stock  belong- 
ing to  him)  upon  trust,  to  be  laid  out  in  the  purchase  of  freehold 
estates,  to  be  held  by  them  upon  the  same  trusts  as  were  by  the  will 
declared  of  the  devised  estates.  The  testator  also  bequeathed  a  cer- 
tain sum  of  5,250/.  three-and-a-half  per  cent  stock,  and  a  certain 
sum  of  1,500/.  consols,  over  which  respectively  he  had  a  power  of 
appointment,  to  the  said  trustees,  upon  the  same  trusts  as  were  de- 
clared of  the  15,000/.  consols.  By  a  codicil,  dated  in  November,  1847, 
the  testator  gave  to  Lucy  Prym,  his  niece,  15,500/.,  and  to  J.  C.  Browne 
1,000/.,  to  be  paid  out  of  his  personal  estate  within  three  months  after 
his  decease.  By  a  second  codicil,  dated  in  February,  1848,  the  testa- 
tor gave  a  further  sum  of  4,500/.  to  Lucy  Prym,  in  addition  to  the 
15,500/.,  making  20|l00/.,  which  he  directed  his  trustees  and  executors 
to  pay  to  her  within  three  months  after  his  decease  out  of  his  personal 
estate  and  effects,  if  sufficient  for  that  purpose ;  otherwise  he  directed 
and  empowered  them  to  sell  a  sufficient  portion  of  his  real  estate  as 
might  be  necessary  to  make  up  the  said  sum  of  20,000/.,  and  pay  the 
same  at  the  time  aforesaid.  By  a  third  codicil,  dated  in  March, 
1848,  the  testator  devised  to  C.  E.  Collins  and  his  heirs,  certain  estates 
which  he  had  then  recently  purchased. 

The  general  legacies  (including  the  20,000/.  to  Lucy  Prym) 
amounted  to  22,691/.  IO5.  cash,  and  6,000/.  consols ;  and  these  sums, 
the  balance  of  the  personal  estate  not  specifically  bequeathed,  (after 
payment  of  the  debts  and  funeral  and  testamentary  expenses  of  the 
testator,)  was  not  sufficient  to  pay. 

The  question  which  in  this  state  of  circumstances  was  presented 
to  the  court  by  the  special  case  was,  whether  all  the  general  legacies 
ought  to  abate  ratably ;  or  whether  the  general  legatees,  other  than 
Lucy  Prym,  were  entitled  to  have  the  testator's  estate  marshalled,  so 
that  the  real  estate  might  be  applied  to  make  up  the  deficiency  created 
by  the  payment  of  Lucy  Prym's  legacy  in  full  out  of  the  personal 
estate. 

W.  P.  Wood  and  Bade,  for  the  plaintiffs,  the  general  legatees,  con- 
tended :  —  1.  That  the  assets  should  be  marshalled,  and  the  legacy 
to  Lucy  Prym  raised  and  paid,  so  far  as  we#  necessary  to  leave  suffi- 
cient personal  estate  for  the  plaintiffs,  out  of  the  real  estate.  Clifton 
v.  Burt^  1  P.  Wms,  679 ;  Masters  v.  Masters^  Id.  421 ;  Bligh  v.  Earl  of 
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Damlep,  2  Id.  619 ;  Hanby  v.  Roberts^  Arab.  127 ;  Norman  v.  Morrell, 
4  Ves.  769 ;  Aldrich  v.  Cooper ,  8  Ves.  381 ;  Bonner  v.  Bonner^  13  Ves. 
379. ;  and,  if  abatement  were  necessary,  that  the  direction  to  pay  the 
legacy  to  Lucy  Prym  within  three  months  did  not  give  her  any  prior- 
ity which  would  relieve  her  from  the  necessity  of  abating  with  the 
other  legatees.    Beeston  v.  Booth,  4  Mad.  161. 

Russellj  Nichols,  and  J.  Barber,  for  the  defendants,  contended  that 
the  charge  of  Lucy  Pryra's  legacy  on  the  real  estate  was  a  peculiar  and 
personal  benefit  for  her  alone,  and  in  which  it  was  not  the  desire  of 
the  testator  that  the  other  legatees  should  participate.  That,  to  give 
all  the  legatees  the  benefit  of  the  charge  on  the  ieal  estate  in  such  a 
case  would  be  evidently  going  beyond  the  intention  of  the  testator, 
and  would  be,  without  reason,  depriving  the  devisees  of  the  real  estate, 
which  the  testator  intended  they  should  take. 

Vice-Chancellor.  I  entertain  no  doubt  in  this  case.  The  gene- 
ral rule  of  law  is  perfectly  admitted.  It  is  however  said,  that  there  is 
a  distinction  between  the  case  of  a  class  of  legacies,  and  the  case  of 
individual  legacies ;  but  I  confess  I  have  not  heard  any  argument  or 
reason  for  drawing  such  a  distinction.  If  there  be  a  charge  of  a 
general  class  of  legacies  on  real  estate,  it  is  perfectly  clear  that  the  rule 
applies  in  favor  of  the  other  legacies  given  out  of  the  personal  estate. 
Why  the  same  rule  should  not  apply  to  the  case  of  an  individual 
legacy,  I  am  at  loss  to  conceive.  It  is  said,  the  intention  here  is  the 
personal  benefit  of  Miss  Prym.  But  observe  what  is  the  language 
of  the  testator.  He  directs  the  trustees  to  pay  Miss  Prym  within 
three  months  next  after  his  decease  out  of  his  personal  estate  and 
effects,  if  sufficient  for  that  purpose,  otherwise  he  directs  them  to  sell 
a  sufficient  portion  of  his  real  estate.  Now  what  is  the  meaning  of 
the  words  "  if  sufficient  for  that  purpose  ?  "  Here  the  personal  estate 
is  not  sufficient  for  the  purpose,  unless  it  is  sufficient  for  the  payment 
of  all  the  legacies ;  and  if  it  be  not  sufficient  for  the  payment  of  the 
legacies,  then  the  testator  intended  to  charge  the  real  estate  in  favor 
of  Miss  Prym.  It  is  therefore  nothing  more  than  the  common 
case  of  a  charge  upon  the  real  estate  of  the  particular  legacy,  with 
a  general  charge  of  that  legacy  with  all  the  other  legacies  upon  the 
personal  estate.  The  principle  of  the  court  is  this :  that,  where  one 
legatee  has  two  funds  to  resort  to  for  the  payment  of  his  legacy  in 
full,  and  another  legatee  has  only  the  personal  estate  or  one  fund  to 
resort  to,  the  court  presumes  that  the  intention  of  the  testator  is,  that 
all  should  be  paid  in  full,  and  therefore  marshals  the  assets,  throwing 
the  particular  legacy  upon  the  real  estate.  I  am  clearly  of  opinion, 
therefore,  that  under  this  will  the  general  legatees  are  entitled  to  have 
the  assets  marshalled,  so  as  to  enable  them  to  resort  to  the  real  estate 
in  order  to  make  up  the  deficiency  of  the  personal  estate. 

It  was  suggested  by  the  counsel  in  the  cause,  that  there  should  be 
an  apportionment  of  the  balance  of  the  legacies  to  be  raised  out  of 
the  real  estate,  between  the  real  estate  devised  by  the  will  and  the 
real  estate  devised  by  the  third  codicil 
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The  Vice-Chancellor  said,  that  the  question  as  between  the  differ- 
ent devisees  of  the  real  estate  was  not  raised  by  the  case. 

The  plaintiffs'  counsel  said,  that  they  had  not  raised  the  question, 
because  the  real  estate  devised  by  the  will  was  sufficient  for  the  pur- 
pose of  the  legatees.  The  counsel  for  all  parties,  however,  suggested 
that,  inasmuch  as  it  was  stated  upon  the  case  that  the  devisees  were 
different  —  one  in  tail  and  the  other  in  fee,  the  court  might  dispose  of 
the  incidental  question  between  them. 

The  Vice-Chancellor  expressed  his  opinion  to  be,  that  the  charge 
extended  only  to  the  real  estates  which  belonged  to  the  testator  at 
the  date  of  the  co<)^cil  of  the  17th  of  February,  1848,  and  not  to  the 
estates  which  were  afterwards  purchased,  and  which  were  devised  by 
the  codicil  of  March,  1848.^ 

Minute.  Declare  that  the  costs  ought,  in  the  first  instance,  to  be 
paid  out  of  the  personal  estate,  and  that  the  general  personal  estate 
ought  to  be  applied  in  paying  the  general  legacies  other  than  the 
legacy  to  Lucy  Prym ;  and  that  the  surplus  of  the  general  personal 
estate  (so  far  as  it  was  necessary)  ought  to  be  paid  to  Lucy  Prym,  and 
the  deficiency  (if  any)  raised  by  sale  or  mortgage  of  the  real  estate. 


Tatham  v.  Platt.2 

Febraaiy  28th,  March  3d,  4th,  and  9th,  1852. 

Agreement —  Construction —  Uncertainty —  Specific  Performance. 

Bill  for  the  specific  performance  of  an  ap^rccment  made  between  patentees  for  the  use  of  their 
respective  patents,  embodied  in  an  order  at  nisi  prius^  the  defendants  admitting  that  thej 
were  boand  by  the  agreement,  and  that  it  onght  to  be  specifically  performed,  bat  disputing 
its  meaning  —  dismissed  without  costs,  on  the  ground  that  the  agreement  was  framed  in 
terms  which  were  incapable  of  any  certain  construction. 

The  plaintifis  were  patentees  of  improvements  in  machinery  or 
apparatus  for  preparing  and  spinning  cotton  wool  and  other  fibrous 
substances ;  their  patent  was  dated  the  14th  of  May,  1844.  The  de- 
fendants were  also  patentees  of  improvements  in  machinery  or  appa- 
ratus for  a  similar  purpose;  and  their  patent  bore  date  the  15th  of 
June,  1847.  In  1849  the  defendants  in  equity,  the  second  patentees, 
brought  an  action  against  the  plaintiffs  in  equity,  the  first  patentees, 
for  an  infringement  of  the  second  patent;  and  upon  the  trial  of  this 
action  at  the  spring  assizes  for  the  southern  division  of  the  county  of. 
Lancaster,  at  Liverpool,  in  April,  1849,  the  following  agreement  was 
entered  into,  and  was  embodied  in  a  rule  of  court  as  follows  :  — 

"  By  consent  of  the  parties,  their  counsel,  and  attorneys,  it  is  ordered 
by  the  court,  that  the  last  juror  empannelled  and  sworn  in  this  cause 
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be  withdrawn  from  the  panel,  and  that  the  rest  of  the  jurors  be  dis- 
charged from  giving  any  verdict  in  this  cause ;  and  by  and  with  such 
consent  as  aforesaid,  and  by  and  with  the  consent  of  Messrs.  John 
Piatt,  James  Piatt,  J.  T.  Hibbert,  and  J.  Radcliffe,  carrying  on  busi- 
ness as  machine  makers  at  Oidham  under  the  firm  of  Hibbert  &  Piatt, 
who  have  consented  to  be  and  are  hereby  made  parties  to  this  rule, 
it  is  ordered  by  the  court  that  the  defendants  shall  give  a  license, 
under  their  patent,  to  the  said  John  Piatt,  James  Piatt,  J.  T.  Hibbert, 
and  J.  Radcliffe,  at  291,  per  cent  less  than  to  any  other  licensee. 
That  the  bill  in  chancery,  filed  by  the  defendants  in  this  cause  against 
the  said  John  Piatt  and  James  Piatt,  shall  be  dismissed  on  the  appli- 
cation of  the  defendants  in  this  cause.  That  each  of  the  parties  to 
this  rule  shall  pay  his  and  their  own  costs,  both  at  law  and  in  equity. 
That,  for  the  remaining  three  years  of  the  plaintifis'  patent  beyond 
that  of  the  said  defendants',  the  profits  of  licenses  under  the  plain- 
tiffs' patent  shall  be  equally  divided  between  the  defendants  and  the 
said  John  Piatt,  James  Piatt,  J.  T.  Hibbert,  and  J.  Radcliffe,  that  is 
to  say,  that  the  defendants  shall  have  and  take  one  moiety  of  the  said 
profits,  and  the  said  John  Piatt,  James  Piatt,  J.  T.  Hibbert,  and  J. 
Radcliffe  shall  have  and  take  the  other  moiety  of  the  said  profits. 
That  the  said  John  Piatt,  James  Piatt,  J.  T.  Hibbert,  and  J.  Radcliffe 
shall  give  an  account  of  the  machines  already  made,  and  shall  pay 
for  the  altered  machines  according  to  the  above  arrangement  That 
no  discount  shall  be  allowed  on  the  machines  made  according  to  the 
original  plan  of  the  defendants;  and  that  the  defendants'  licensees 
shall  in  future  make  machines  according  to  the  altered  plan ;  and  that 
the  defendants  shall  have  the  control  over  the  amount  of  patent  right ; 
the  said  John  Piatt,  James  Platt^  J,  T.  Hibbert,  and  J.  Radcliffe  having 
the  aforesaid  deduction  of  29/.  per  centum.  And  that  this  rule  be 
made  a  rule  of  the  Court  of  Exchequer  of  Pleas,  if  that  court  shall 
so  please." 

The  plaintiffs  in  equity  caused  drafts  of  a  license  and  agreement 
to  be  prepared,  for  the  purpose  of  carrying  out  the  terms  of  the  order 
at  nisi  prius^  according  to  their  views  of  its  meaning ;  but  the  defend- 
ants in  equity  insrated  that  such  drafts  were  not  in  conformity  with 
the  order.  The  bill  was  filed  in  April,  1850,  for  specific  performance 
of  the  agreement  contained  in  the  order;  and  that  proper  instruments 
might  be  settled  by  the  Master  for  that  purpose ;  and  that  an  account 
might  be  taken  of  the  patent  machines  manufactured  by  the  defend- 
ant^and  payment  made  to  the  plaintiff  in  respect  thereof,  on  the 
footing  of  the  agreement. 

The  defendants  by  their  answer  admitted  that  they  had  consented 
to  the  rule  of  nisi  prius^  and  by  such  consent  did  become  and  were 
bound  specifically  to  perform  and  carry  into  execution  the  contents 
thereof;  and  they  said  they  were  ready  to  perform  the  agreement 
according  to  their  construction  of  the  same. 

Roli^  W.  M.  James^  and  Webster^  for  the  plaintiffs,  submitted,  that 
the  court  would  refer  it  to  the  Master  to  settle  the  proper  instruments 
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for  giving  effect  to  the  agreement,  and  would  accompany  that  refer- 
ence with  such  a  declaration  of  the  construction  of  the  agreement,  as 
would  'enable  the  Master  to  determine  the  fonn  of  the  instrument, 
and  take  the  account.  The  court  would  determine,  first,  whether  the 
licenses  granted  before  the  agreement  was  made  were  to  be  con- 
clusive for  all  future  time,  with  regard  to  the  price  or  charge  for  such 
license ;  and  whether  the  29/.  per  cent,  was  to  be  deducted  from  the 
charge  for  such  antecedent  licenses ;  or  whether  the  29/.  per  cent  was 
to  be  taken  with  reference  to  future  licenses ;  and  whether  it  applied 
to  licenses  in  gross,  or  licenses  at  so  much  per  machine ;  or,  if  it  ap- 
plied to  licenses  in  gross,  whether  it  was  not  confined  to  licenses  in 
gross  to  make  and  vend  the  machines,  as  distinguished  from  licenses 
for  their  use.  There  was  nothing  inconsistent  or  unreasonable  in  such 
a  restriction  of  the  meaning  of  the  agreement ;  and,  on  the  contrary, 
so  to  restrict  it,  would  carry  into  effect  the  intentions  of  the  parties. 

Russell  and  Giffardf  for  the  defendants,  contended  that  the  agree- 
ment was  incapable  of  a  sensible  and  consistent  construction ;  and 
that  it  could  not  have  been  understood  by  the  parties  at  the  time  they 
entered  into  it. 

• 

Vice-Changellor.  This  case  stood  for  judgment  in  order  that  I 
might  more  fully  consider  whether  the  agreement,  for  the  specific  per- 
formance of  which  the  bill  is  filed,  was  sufficiently  certain  to  warrant 
the  court  in  decreeing  it  to  be  specifically  performed. 

Having  given  the  best  attention  in  my  power  to  the  terms  of  this 
agreement,  I  confess  myself  unable  to  discover  what  the  parties  really 
intended  by  it.  The  nrst  term  is,  that  the  original  patentees  shall 
give  a  license  under  their  patent  to  the  second  patentees,  at  29/.  pef 
cent,  less  than  to  any  other  licensee.  Now  licenses  may  be  granted 
by  patentees  for  all  or  any  part  of  the  term,  for  the  whole  range  of 
the  patent  or  for  certain  districts,  for  an  indefinite  number  of  machines 
or  for  a  limited  number ;  and  they  may  be  granted  in  consideration 
of  a  sum  in  gross,  of  a  certain  sum  per  annum,  of  a  fixed  sum  for 
each  machine,  or  of  varying  sums  according  to  the  number  of  ma- 
chines manufactured  or  used ;  and  I  can  find  nofting  in  this  agree- 
ment which  leads  to  any  certain  conclusion  to  what  description  of 
licenses  the  parties  intended  to  refer,  as  the  licenses  to  which  the 
deduction  of  29/.  \i^r  cent,  was  to  be  applied.  I  see  no  means  by 
which  the  sums  paid  for  the  different  descriptions  of  licenses  to  which 
I  have  referred  could  be  thrown  into  an  aggregate  amount  from  ^ich 
the  deduction  of  29/.  per  cent,  could  be  made ;  and  I  am  therefore  led 
to  believe,  that  the  parties  must  have  contemplated  some  particular 
description  of  licenses.  I  think  it  probable  that  they  contemplated 
licenses  co-equal  with  the  patent  in  duration  and  extent  This,  how- 
ever, is  not  expressed  in  the  agreement ;  and  to  put  this  construction 
upon  it  would  evidently  defeat  the  purpose  for  which  it  was  entered 
into,  for  the  plain  meaning  of  the  deduction  of  29/.  per  cent  is  to 

Elace  the  second  patentees  in  a  position  superior  to  that  of  the  other 
censees  under  the  original  patent ;  and  the  consequence  of  holding 
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the  construction  I  have  mentioned  would  be,  that  the  original  paten- 
tees might  grant  a  few  licenses  co-equal  with  the  patent  in  duration 
and  extent,  and  thus  fix  the  amount  from  which  the  29/.  per  cent,  was 
to  be  deducted ;  and  might  then  grant  other  licenses  limited  in  dura- 
tion or  extent  at  reduced  rates,  and  thus  enable  those  other  licensees 
to  undersell  the  second  patentees. 

It  was  argued,  that  the  agreement  must  be  understood  to  mean, 
that  the  second  patentees  were  to  have  licenses  at  29/.  per*  cent  less 
than  other  lioensees  for  the  same  purposes  for  which  the  other  licenses 
were  granted,  and  I  had  hoped  that  this  construction  might  be  put 
upon  the  agreement ;  but,  upon  considering  it,  I  think  tbat,  however 
well  this  construction  might  apply  as  between  JT  license  to  manufac- 
ture and  use  granted  for  a  sum  in  gross,  and  a  license  to  manufacture 
and  sell  granted  upon  a  royalty  for  each  machine,  it  could  not  be  ap- 
plied to  all  the  descriptions  of  licenses  to  which  I  have  adverted.  It 
may,  perhaps,  have  been  the  intention  of  the  parties  that  the  original 
patentees  should  be  limited  in  the  description  of  licenses  which  they 
should  grant,  but  this,  I  think,  is  not  to  be  collected  from  the  agree- 
ment ;  and  the  clause  giving  them  the  control  of  the  patent  right  is 
unfavorable  to  that  construction. 

The  easels  further  complicated  by  the  provision,  that  the  second 
patentees  ^  shall  pay  for  ii^e  altered  machines  according  to  the  above 
arrangements;"  —  for  this  clause,  I  think,  imports  that  the  parties 
looked  to  the  past  as  well  as  the  future  -—  at  all  events  as  to  machines 
already  made. 

Looking  at  the  whole,  I  find  myself  unable  to  arrive  at  any  other 
conclusion  than  that  the  parties  did  not  themselves  understand  the 
agreement  into  which  they  entered ;  and  that  it  is  couched  in  such 
terms  that  no  certain  construction  can  be  put  upon  it ;  and  I  am  of 
opinion,  therefore,  that  this  bill  must  be  dismissed,  but  it  must  be  dis- 
missed without  costs. 


Oakes  v.  Oakes.^ 

March  10th  and  11th,  1852. 

Legacy — Construction — Railway  Shares  and  Railway  Stock— Cori' 

version  after  the  Date  of  the  Will 

Beqnest  of  all  the  testator's  Great  Western  Railway  shares,  and  all  other  the  railway  shares 
of  which  he  might  ho  possessed  at  the  time  of  his  decease :  — 

HMt  to  pass  Great  Western  Railway  shares  which  he  had  at  the  date  of  his  will,  and  which 
were  afterwards,  by  a  resolution  of  the  company  made  under  the  authority  of  an  act  of 
parliament,  converted  into  consolidated  stock ;  but 

Eddy  not  to  pass  consolidated  stock  in  the  same  company  purchased  by  the  testator  after  the 
date  of  his  will. 
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The  testator,  by  his  will,  dated  the  26th  of  April,  1849,  bequeathed 
as  follows :  —  "I  give  and  bequeathe  all  my  CJreat  Western  Railway 
shares,  and  all  other  the  railway  shares  which  I  shall  be  possessed  of 
at  the  time  of  my  decease,  unto  my  nephew  Arthur  Oakes,  for  his 
own  absolute  use  and  benefit 

The  testator,  at  the  date  of  his  will,  was  the  registered  proprietor 
of  40  shares  of  100/.  each,  40  of  251.  each,  100  of  20L  each,  and  120 
of  17/.  each,  in  the  Great  Western  Railway  Company. 

By  an  act^  obtained  by  the  Great  Western  Railway  Company 
in  1844,  the  Company  were  empowered,  by  and  with  the  consent 
of  a  majority  of  the  votes  of  the  proprietors  at  some  general  or 
special  general  meeting,  to  raise  so  much  of  the  additional  capital 
therein  pientioned  as  might  not  have  been  raised  by  shares  before 
the  passing  of  that  act,  by  the  creation  of  new  shares  of  such 
nominal  value  and  to  be  issued  at  such  times  as  the  directors  might 
think  fit,  or  by  the  creation  of  stock  in  manner  thereinafter  men- 
tioned. And  it  was  also  provided  (sect  18)  That  it  should  be  lawful 
for  the  company,  with  consent  of  three  fifths  of  the  votes  of  the 
proprietors  present  in  person  or  by  proxy,  at  any  special  general 
meeting  convened  for  that  purpose,  from  time  to  time  to  convert  or 
to  consolidate  all  or  any  part  of  the  shares  then  existing  or  author- 
ized to  be  created  in  the  capital  of  the  costipany  into  capital  stock, 
divisible  into  and  transferable  in  any  amounts,  and  whether  of  one 
or  more  than  one  denomination,  at  such  time  or  times,  and  under 
such  terms  and  conditions,  and  particularly  as  to  the  dividends,  whe- 
ther fixed  or  ratable,  to  be  received  by  the  holders  of  such  stock  or 
of  any  denominations  thereof  respectively,  out  of  the  profits  of  the 
undertaking,  and  the  rights  and  privileges  to  be  conferred  on  the 
holders  of  such  stock,  as  should  be  determined  at  such  meeting ;  and 
(sect  19)  that  after  such  conversion  or  consolidation  should  have 
taken  place,  or  if  the  company  should  create  any  stock  as  aforesaid 
in  lieu  of  issuing  the  new  shares  thereby  authorized  to  be  created,  all 
the  provisions  contained  in  the  acts  relating  to  the  company,  which 
reqmred  or  implied  that  the  capital  of  the  company  should  be  divid- 
ed into  shares  of  any  fixed  amount,  and  distinguished  by  any  num- 
bers, should,  as  to  so  much  of  the  capital  as  should  have  been  so 
converted  or  consolidateed  into  stock,  or  raised  by  the  creation  of 
new  stock  in  lieu  of  shares  as  aforesaid,  cease  and  be  of  no  effect ; 
and  the  several  proprietors  of  such  stock  might  thenceforth  transfer 
their  respective  shares  or  interests  therein,,  or  any  parts  of  such  shares 
or  interests,  in  the  same  manner  and  subject  to  the  same  regulations 
and  provisions  as  or  according  to  which  any  shares  in  the  capital  of 
the  company  might  have  been  transferred  under  the  said  acts  relat- 
ing to  the  company,  except  so  far  as  such  regulations  or  provisions, 
or  any,  or  either  of  them,  might  be  altered  by  the  vote  of  a  general 
or  special  general  meeting  of  the  company;  and  the  company 
should  cause  an  entry  to  be  made  in  some  book  to  be  kept  for  that 
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purpose  of  every  such  transfer ;  and  (sect.  23,)  That  the  several  pro- 
prietors in  the  said  stock  should  be  entitled  to  participate  in  the  divi- 
dends and  profits  of  the  company,  according  to  the  amount  of  their 
respective  shares  or  interests  in  such  stock,  and  to  the  terms  upon 
which  the  same  might  have  been  created ;  and  such  shares  and  inte- 
rests in  any  stock  on  which  no  specified  amount  of  annual  dividends 
should  have  been  limited  at  the  time  of  the  creation  thereof,  should, 
in  proportion  to  the  amount  thereof  appearing  in  the  books  of  the 
company  as  belonging  to  the  proprietors  thereof,  confer  on  them 
respectively  the  same  privileges  and  advantages  for  the  purpose  of 
voting  at  meetings  of  the  company,  qualification  for  the  ofiice  of 
directors,  and  for  other  purposes,  as  would  have  been  conferred  by 
shares  of  equal  amount  in  the  capital  of  the  company ;  but  so  that 
none  of  such  privileges  or  advantages,  except  the  participation  in  the 
dividends  and  profits  of  the  company  should  be  conferred  by  any 
aliquot  part  of  one  hundred  pounds  of  such  consolidated  stock. 

Between  the  date  of  the  will  and  the  death  of  the  testator,  at  a 
meeting  of  the  shareholders  of  the  company,  held  in  February,  1850, 
a  resolution  was  passed,  in  pursuance  of  the  provisions  of  the  act, 
whereby  different  classes  of  shares,  were  converted  into  stock  of  the 
company.  In  pursuance  of  that  resolution,  all  the  shares  which  the 
testator  had  at  the  date  of  his  will,  except  the  120  17/.  shares,  were 
converted  into  7,QP0/.  stock  of  the  Great  Western  Railway  Com- 
pany. It  did  not  appear  whether  the  testator  did  or  not  attend  the 
meeting  of  proprietors  at  which  this  resolution  was  passed.  The 
testator  subsequently  purchased  8,000/.  fixed  four-and-a-half  per 
cents  stock  in  the  same  railway  company. 

The  questions  were  —  1.  Whether  the  plaintiff,  Arthur  Oakes,  was 
entitled  under  the  bequest  to  the  7,000/.  consolidated  stock  of  the 
company,  or  whether  it  formed  part  of  the  residuary  personal  estate 
of  the  testator.  2.  Whether  the  plaintiff  was  entitled,  under  the 
same  bequest,  to  the  8,000/.  four-and-a-half  per  cent,  stock,  or  whether 
it  formed  part  of  such  residuary  personal  estate. 

The  questions  were  raised  by  a  special  case. 

W.  P.  Wood  and  ^eed  for  the  plaintiff.  .  The  questions  are,  1. 
Is  the  legacy  specified?  2.  Is  it  adeemed?  In  Skuttkworth  v. 
Oreavesj  4  my,  &  Cr.  35,  a  bequest  of  "  my  shares  in  the  Notting- 
ham Canal  Navigation"  was  held  specific.  So  in  Beihune  v.  Ken- 
nedyy  1  Mv.  &  Cr.  114,  a  gift  of  "  all  I  do  or  may  possess  in  the 
funds."  If  the  legacy  be  specific  has  it  been  adeemed  ?  There  is  no 
ademption  where  the  fund  is  altered  by  law,  or  where  the  fund  re- 
mains virtually  the  same  without  an  alteration  in  the  testator's  inten- 
tion. Thus,  in  Partridge  v.  Partridge^  Cas.  temp.  Talb.  226 ;  no 
ademption  occurred  by  reason  of  the  act  for  changing  South  Sea 
stock  into  annuities ;  nor  in  Bronsdon  v.  Winter^  Amb.  57,  by  receiv- 
ing payment  of  navy  bills;  nor  in  Dingwell  v.  Askew^  1  Cox,  427, 
by  the  transfer  of  a  fund  from  the  name  of  a  trustee ;  nor,  in  Back" 
well  V.  Childj  Amb.  260,  of  a  share  of  a  testator's  interest  in  a  part- 
nership, by  the  renewal  of  the  partnership  contract     The  18th,  19th, 
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and  23d  sections  of  the  7  Vict  c.  3,  supra^  pp.  194,  et  seq.,  show 
that  in  this  case  there  was  no  alteration  in  substance  in  the  tes- 
tator's interest  in  the  property ;  and  that,  in  fact,  a  share  in  the  capi- 
tal of  a  railway  company  and  in  the  stock  of  the  company  is  the 
same  thing;  the  only  difference  that  can -be  suggested  between 
them  is,  that  the  interest  payable  on  a  share  would  not  be  divide4. 
In  order  that  an  act  should  operate  as  an  ademption,  it  must  be 
shown  or  appear  that  the  testator  intended  it  to  have  that  effect,  or 
that  the  subject  of  the  gift  had  been  destroyed.  Here  it  was  impos- 
sible to  suggest  any  such  intention.  The  testator  had  no  option  to 
prevent  the  change.  If  he  had  voted  against  the  consolidation  he 
would  still  have  been  bound  by  the  act  of  the  company.  If  there 
were  not  other  reasons  to  exclude  a  revocation  by  the  effect  of  the 
change,  the  23d  section  of  the  Wills  Act,  7  Will.  4,  and  1*  Vict.  c.  26, 
would  prevent  the  act  from  so  operating.  The  8,000/.  stock,  pur- 
chased after  the  date  of  the  will,  passed  by  the  bequest,  for  the  like 
reason — that  shares  and  stock  in  a  railway  company  are  identical. 
Suppose  a  testator  had  t^'^o  houses  adjoining,  and  devised  them  by 
the  description  of  his  ^'  two  messuages  at,"  &c.,  the  act  of  taking 
down  the  partition  between  them  would  not  revoke  the  devise.  In 
Chapman  v.  Hartj  1  Ves.  271,  Lord  Hardwicke  put  the  case  of  the  re- 
moval of  goods  during  a  fire,  and  said  that  they  should  be  considered 
as  still  in  the  testatoPs  house.  Ashburner  v.  M^ruire,  2  Bro.  C.  C. 
108,  distinguished  between  the  ca§e  of  a  voluntary  and  compulsory 
payment  of  a  debt  The  8th  section  of  the  Companies  Clauses 
Consolidation  Act,  8  &  9  Vict.  c.  16,  showed  that  there  was  no 
solid  distinction  between  shares  and  stock. 

Craiff  for  the  residuary  legatees.  The  testator  must  be  taken  to 
have  used  the  word  "  shares  "  in  the  technical  sense,  which  is  well 
known  to  the  dealers  in  Quch  property,  unless  there  were  some  evi- 
dence to  enlarge  the  interpretation.  The  Companies  Clauses  Conso- 
lidation Act  cannot  be  regarded  on  the  question  of  its  construction. 
It  may  be  admitted  that  the  bequest  as  to  the  7,000/.  was  specific, 
but  the  specific  thing  did  not  exist  at  the  time  of  the  testator's  death. 
It  is  too  wide  a  proposition  to  say  that  ademption  depends  on  inten- 
tion. 1  Roper  on  Legacies,  4th  edition,  pp.  329  et  seq. ;  Badrick  v. 
Stevensy  3  Bro.  C.  C.  43L 

Vice-Chancellor.  It  is  clear  that  the  8,000/.  railway  stock, 
purchased  by  the  testator  after  the  date  of  his  will,  cannot  pass 
under  the  bequest  of  all  his  "  Great  Western  Railway  Shares  ; "  and 
that,  if  that  stock  passes  under  the  will,  it  must  be  by  the  effect  of 
the  gift  of  all  other  the  "  railway  shares  "  which  he  should  be  pos- 
sessed of  at  the  time  of  his  decease.  I  am  of  opinion  that  the  word 
"  shares  "  in  this  will  must  be  taken  according  to  its  ordinary  mean- 
ing. The  testator  using  this  word,  had,  at  the  date  of  his  will, 
shares  and  stock ;  the  latter  could  not  pass  by  the  force  of  an  ex- 
pression applicable  only  to  the  former.  If  the  testator  had,  at  the 
date  of  his  will  railway  stock  only,  and  there  were  nothing  properly 
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and  strictly  to  answer  the  description  of  railway  shares,  then  the 
railway  stock  might  have  passed  by  the  gift  of  railway  shares.  But 
in  this  case,  the  testator  had  shares  at  the  date  of  his  will  to  satisfy 
the  words  which  he  has  used,  and  you  cannot  import  into  the  gift 
another  thing  that  doea  not  answer  the  description.  I  must,  there- 
fore, declare  that  the  8,000/.  stock  does  not  pass  by  the  bequest  of 
the  railway  shares,  and  that  it  forms  part  of  the  testator's  residuary 
estate. 

It  was  said  that  there  was  this  difficulty  in  distinguishing  between  the 
'  effect  of  the  gift  on  the  7,000/.  stock,  and  on  the  8,000/.  stock ;  and 
that,  if  the  court  were  to  hold  that  the  SfiOOL  stock  could  not  pass 
under  the  description  of  '<  railway  shares,"  it  could  not  consistently 
hold  that  the  7,000/.  passed  by  the  same  description;  and  on  the  other 
hand,  it  was  argued,  that,  if  any  of  the  stock  were  held  to  pass,  by 
the  same  reason  all  must  pass.  This  argument  is  more  specious 
than  sound.  I  think  that  the  7,000/.  stock  is  well  given,  not  as  stock, 
but  as  the  shares  which  the  testator  had  at  the  date  of  his  will.  The 
proposition  contended  for  in  one  case  goes  to  alter  the  property  from 
that  which  exactly  answered  the  description  at  the  date  of  the  will ; 
but,  in  the  other  case,  I  am  only  applying  the  language  of  the  will  to 
the  property  as  it  existed. 

K  the  testator  gave  all  stock  standing  in  his  name  at  the  date  of  his 
will,  and  it  turned  out  there  was  some  stock  standing  in  the  name  of 
a  mortgagee,  the  equity  of  redemption  in  that  stock  would  not  pass ; 
but  if  it  happened,  that,  at  the  date  of  his  will,  there  was  stock 
standing  in  his  name,  and  that  the  testator  had  subsequently  mort- 
gaged it,  the  mortgage  would  not  have  adeemed  or  revoked  the  be- 
quest. So,  in  this  case,  the  testator  had  this  property  at  the  time  he 
made  his  viflU,  and  it  has  since  been  changed  in  name  or  form  only. 
The  questida  is,  whether  a  testator  has  at  the  time  of  his  death  the 
same  thing  existing  it  may  be  in  a  different  shape  -^  yet  substan- 
tially the  same  thing. 

I  think  that  the.  7,000/.  exists  in  the  same  state,  substantially,  as  it 
existed  at  the  date  of  the  will,  and  that  it  passed  under  the  bequest. 
I  think  the  present  case  is  more  strong  in  favor  of  that  construction, 
inasmuch  as  it  is  not  shown  that  the  testator  in  any  respect  con- 
curred in  the  conversion  of  the  shares  into  stock. 

Minute.  Declare  that  the  700/.  stock  passed  by  the  bequest  in  the 
will,  and  that  the  800/.  four-and-a-half  per  cent  stock  did  not  pass  by 
the  bequest,  but  formed  part  of  the  testator's  residuary  estate.  The 
costs  to  be  paid  out  of  the  residuary  estate. 

17* 


198   •  COURTS   OF   GHANCEEY,  1852. 

Glass  V.  Bichardsoo. 


Glass  v.  Richardson.^ 

March  12,  and  AprU  1,  1852. 

Devise  of  Copyholds  to  A,  or  as  A  should  Appoint — Trust  for  Sale — 
Lord  of  the  Manor  —  Admittance —  Vendor  and  Purchaser —  Spe- 
cific  Performance, 

Devise  of  a  copyhold  to  sach  nses  as  A  and  B,  or  the  sarvivor  of  them,  or  the  executors  or 
administrators"  of  the  survivor,  or  the  trustees  or  trustee  of  the  will  for  the  time  heing, 
should  by  deed  appoint ;  and,  subject  thereto,  to  the  use- of  A  and  B,  their  heirs  and  assigns 
forever ; '  with  a  direction  to  sell  and  stand  possessed  of  the  proceeds  upon  certain  trusts. 
After  the  death  of  tha  testator,  A  and  B  sold  the  copyhold  estate,  in  pursuance  of  the 
trusts.  The  lord  of  tne  manor  required  that  A  and  B,  the  devisees,  should  be  admitted, 
before  the  adQiission  of  the  purchaser.  On  the  bill  by  A  and  B,  the  vendors,  against  the 
purchaser,  to  compel  a  specific  performance  of  the  contract,  the  court 

Hddj  that  the  copyhold  tenant  might  direct  the  lord  to  admit  into  the  tenancy  either  such 
person  as  A  should  nominate,  or  A  himself;  that  it  was  the  exercise  of  the  ngbt  of  the 
tenant  to  nominate  alternatively  in  favor  of  A  or  the  nominee  of  A,  and  not  a  double  exer- 
cise of  his  right  to  nominate,  first,  in  favor  of  A,  and  then  in  favor  of  the  nominee  of  A  j 
and  that  the  purchaser  was  bound  specifically  to  perform  the  contract 

A  SUIT  for  specific  performance.  The  plaintiffs  derived  their  title 
under  the  will  of  Henry  Bayford,  dated  the  30th  of  January,  1850, 
whereby  he  devised  all  his  freehold  and  copyhold  hereditaments  to 
such  uses  as  the  plaintiffs,  or  the  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  or  other  the  trustees  or  trustee  for 
the  time  being  of  that  his  will,  should  by  deed  appoint ;  and,  subject 
thereto,  to  the  use  of  the  plaintiffs,  their  heirs  and  assigns,  forever; 
and  directed  that  his  trustees  should,  as  soon  as  conveniently  might 
be  after  his  decease,  sell  the  hereditaments  devised,  ao^-  stand  pos- 
sessed of  the  proceeds,  upon  the  trusts  of  his  residclMry  personal 
estate,  with  power  to  his  trustees  to  give  discharges;  and  he  ap- 
pointed the  plaintiffs  to  be  the  executors  and  trustees  of  his  will- 
After  the  death  of  the  testator,  and  on  the  4th  ©f  June,  1851,  the 
plaintiffs  caused  the  premises  in  question,  which  were  part  of  the 
testator's  copyhold  hereditaments  held  of  the  manor  of  Furneaux 
Pelham,  in  the  county  of  Hertford,  to  be  put  up  to  sale  by  public 
auction ;  and  they  were  purchased  by  the  defendant.  The  defendant, 
it  appeared,  soon  after  the  purchase,  entertained  a  doubt  whether  he 
could  legally  compel  admittance  to  the  copyhold  under  a  bargain  and 
sale  or  appointment  from  the  plaintiffs,  without  the  plaintiffs  having 
been  themselves  first  admitted  to  the  premises ;  and  he  suggested  the 
doubt  to  the  solicitor  of  the  plaintiffs,  by  way  of  objection  to  the 
title.  The  plaintiffs'  solicitor,  of  course,  denied  the  validity  of  the 
objection ;  and  the  defendant  then  inquired  of  the  steward  of  the 
manor,  whether  he  would  admit  him  as  a  purchaser  from  the  plain- 
tiffs, without  first  requiring  the  admittance  of  the  plaintiffs ;  to  which 
inquiry^  the  steward  replied,  that  the  plaintiffs  must  be  admitted,  ancl 
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pay  a  fine,  after  which  they  might  auirender  to  a  purchaser.  Some 
correspondence  ensued  on  the  part  of  both  parties  with  the  steward, 
which  led  to  no  result** the  steward  still  requiring  that  the  plaintiffs 
should  first  be  admitted ;  and,  the  plaintiffs  not  having  submitted  to 
this  requisition,  the  usual  proclamations  for  want  of  a  tenant  were 
made  in  the  Lord's  Court.  The  lord  seized  quousque ;  and  an  eject- 
ment for  the  recovery  of  the  premises  was  depending  when  the  suit 
was  instituted  by  the  vendor  against  the  purchaser. 

BjoU  aiftl  Rogersy  for  the  plaintiff,  relied  on  the  The  King  v.  The 
Lord  of  the  Manor  of  Otmdle,  1  A.  &  E.  283 ;  Boddington  v.  Aber- 
nethy^  5  B.  &  C.  776 ;  Beat  v.  Shepherd^  Cro.  Jac.  199 ;  and  Haider 
d.  Sulyard  v.  JPreston,  2  Serjt.  Wils.  400. 

Lee,  for  the  defendant  On  this  question  the  case  of  The  King  v. 
T%e  Lord  of  the  Manor  of  Oundle  ought  not  to  weigh  with  the  court, 
for  it  is  clearly  not  in  accordance  with  principle.  The  doctrine  of 
the  existence  in  the  same  person  of  an  estate  and  a  power,  even  as 
to  freehold  estates,  led  to  a  great  infringement  of  principle;  for  it 
was  held,  that  the  devisee  could  not  reject  the  estate  and  tsike  the 
power,  for  the  power  added  to  the  fee  was  nugatory.  Maundrell  v. 
MaundreUj  7  Ves.  582.  Conveyancers  in  framing  limitations  care- 
fully avoid,  where  they  confer  powers,  giving  any  estate.  In  the  case 
of  Holder  v.  PresUmj  the  lord  had  no  fine,  inasmuch  as  it  was  the 
case  of  a  mere  common  law  authority.  There  is  no  authority,  earlier 
than  the  last  twenty  years,  for  the  proposition  that  a  power  may 
exist  over  a  copyhold  estate  in  the  person  who  has  the  estate  subject 
to  the  power.  The  present  case  is  a  scheme  and  experiment  for  the 
purpose  of  depriving  the  lord  of  his  right,  in  which  he  lias  as  much 
a  vested  interest  as  the  tenant 

HaddoMy  on  the  same  side.  The  distinction  between  the  Oundle 
case  and  Holder  v.  Preston^  and  the  present  case,  is,  that  this  is  one 
of  an  authority  coupled  with  an  estate;  whereas  in  Holder  v.  Preston 
it  was  a  naked  authority,  and  the  decision  proceeded  expressly  on 
that  ground.  In  the  Oundle  case^  although  there  was  an  estate  in 
the  donee  of  the  power,  yet,  inasmuch  as  it  was  a  transaction  by 
deed  inter  vivosy  and  not  by  will,  the  original  surrender  remained  in 
(and  would  so  remain  until  the  admittance  of)  the  appointee  under 
the  power;  and,  consequently,  the  tenancy  was  full,  and  the  lord 
could  not  complain.  The  Oundle  case  was  decided  on  that  ground. 
In  this  case  it  was  a  devise  subject  to  a  power,  and  the  former  tenant 
having  died,  unless  the  devisees  be  admitted  pending  the  execution 
of  the  power,  there  would  be  no  tenant  and  the  lor^  might  seize.  In 
fact,  wherever 'there  is  an  estate  there  is  a  fine;  and  the  principle  is 
not  touched  by  any  of  the  decisions  cited. 

The  cases  of  Edwards  v.  Champion^  1  De  G.  &  S.  75,  and  Carey 
v.  Askewy  2  Bro.  C.  C.  58 ;  s.  c.  1  Cox.  241 ;  were  also  mentioned. 

Vice-Chancbllob.     The  sole  question  between  the  parties  is. 
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whether  the  defendant  ought  to  be  compelled  to  complete  the  pnr- 
chase  on  having  a  proper  deed  of  appointment  from  the  plaintiffs, 
without,  the  plaintiffs  having  been  nrst  admitted  to  the  premises. 
The  question  which  the  court  has  to  try  in  this  case,  as  in  other  cases 
of  the  like  nature,  is  attended  with  peculiar  difficulty.  The  court 
has  to  determine,  in  the  absence  of  a  third  party  by  whom  a  claim 
is  or  may  be  advanced,  whether  there  is  any  just  foundation  for  the 
plaim.  On  the  one  hand  the  court  has.  to  take  care  that  the  just 
rights  of  the  party  asking  for  its  interference  are  not  defeated  by  the 
assertion  of  an  unfounded  daim;  on  the  other  hand  it  lAts  to  take 
equal  care  that  the  party  against  whom  its  interference  is  sought,  is 
not  exposed  to  the  danger  and  expense  of  contesting  a  claim,  which 
may  be  founded  upon  substantial  grounds. 

The  question,  as  Lord  Cottenham  says  in  Ghrove  v.  Bastardj  2  Ph. 
619,  in  such  cases,  is,  what  is  the  value  of  the  objection  ?  and  I  will 
,  consider  the  present  case  in  that  point  of  view — nrst  upon  principle, 
and  secondly  upon  authority.  And  first  upon  principle: — The  will 
of  a  copyhold  tenant,  as  I  apprehend,  is  nothing  more  than  a  direc- 
tion to  the  lord  as  to  the  person  who  is  to  be  admitted  into  the 
tenancy.  The  tenant  may  direct  the  lord  to  admit  into  the  tenani^ 
any  person  whom  he  names ;  or,  as  is  established  bv  the  cases  with 
reference  to  authorities  given  for  the  sale  of  copyhold  estates,  he 
may  direct  the  lord  to  admit  into  the  tenancy  any  person  who  may 
be  nominated  by  the  party  who  is  authorized  to  selL  Upon  what 
principle,  then,  can  it  be  said  that  he  cannot  direct  the  lord  to  admit 
into  the  tenancy  either  such  person  as  A  shall  nominate,  or  A  him- 
self, if  he  makes  no  nomination.  If  A  nominates,  the  nominee  of 
A  is  the  nominee  of  the  testator ;  and  the  direction  is  to  admit  him. 
If  he  does  not  so  nominate,  the  (Urection  is  to  admit  A.  It  seems 
to  me  to  be  no  more  than  an  exercise  by  the  tenant  of  his  right  to 
nominate  alternatively  in  favor  of  the  -nominee  of  A,  or  of  A,  and 
not  a  double  exercise  of  his  right  to  nominate  first  in  favor  of  A, 
and  then  in  favor  of  the  nominee  of  A. 

The  argument  on  the  part  of  the  defendant,  as  I  understand  it, 
was,  that  in  the  case  of  freehold  estates  the  coexistence  in  the  same 
party  of  the  fee,  and  of  the  power  to  appoint  the  fee,  (which  it  was 
said  had  only  been  established  in  modem  times,)  depended  wholly 
on  the  Statute  of  Uses ;  and  that,  the  Statute  of  Uses  not  applying 
to  copyholds,  the  power  and  the  fee  could  not  coexist;  but  this 
argument  assumes,  that,  in  the  case  of  copyholds,  the  power  and  the 
fee  would  coexist,  which  is  not  the  case  at  all  events  before  admit- 
tance, as  the  devisee  takes  no  estate  until  admittance ;  and  to  adopt 
this  argument  would  be  to  apply  to  estates  not  in  any  manner 
affectedf  by  the  Statute  of  Uses,  doctrines  and  doubts  affecting  con- 
veyances of  estates  operating  under  that  statute ;  and  which,  after 
what  feU  from  Lord  Eldon  in  MaundreU  v.  MaundreU^  10  Ves.  246, 
I  am  warranted  in  saying  never  had  any  solid  foundation. 

Looking  at  the  case  in  this  point  of  view,  the  true  question  as  I 
think  must  be,  not  whether  the  power  and  the  fee  can  coexist  under 
a  conveyance  of  freehold  estates  operating  by  the  Statute  of  Usesi 
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but  how  the  case  would  have  stood  as  to  freehold  estates  if  the 
Statute  of  Uses  had  never  passed.  Let  us  suppose,  then,  a  feoffment 
to  have  been  made,  before  the  statute,  to  such  uses  as  the  feoffor 
should  appoint,  and  in  default  of  appointment  to  the  use  of  the 
feoffor.  There  can,  I  apprehend,  be  no  doubt  that  if  in  such  a  case 
the  feoffor  had«. directed  the  feoffee  to  convey  to  the  use  of  a  third 
party,  a  court  of  equity  would  have  compelled  the  conveyance ;  and 
so  far,  therefore,  as  this  argument  applies,  it  seems  to  me  to  be  more 
favorable  to  the  case  of  the  plaintiff's  than  to  the  case  of*  the  defend- 
ant ;  and  with  reference  to  its  bearing  upon  the  question,  it  may  not 
be  uninlportant  to  observe,  that  until  modern  times  the  power  of 
compelling  admissions  to  copyholds  belonged  to  courts  of  equity, 
and  was  not  exercised  by  courts  of  law. 

There  is,  however,  this  distinction  between  the  cases  of  freehold 
and  copyhold  estates  —  that,  in  the  case  of  copyhold  estates,  the 
rights  of  the  lord  are  to  be  considered ;  and  no  doubt  those  rights 
must  be  protected.  It  is  to  be  seen,  therefore,  whether  the  rights  of 
the  lord  are  interfered  with  by  the  copyholder  having  devised  his 
estates  to  such  uses  as  his  trustees  should  appoint,  and  subject 
thereto  to  the  use  of  his  trustees.  It  is  said  that  they  are,  because 
the  estate  is  devised  contrary  to  the  common  practice  of  giving  a 
mere  authority  to  sell.  But  what  is  the  effect  of  the  devise?  Only, 
as  I  apprehend,  to  give  the  devisee  a  right  to  be  admitted ;  just  as  in 
the  case  of  a  mere  power  to  sell,  the  heir  may  be  admitted  before  the 
authority  is  exercised.  But  then  it  was  said,  that  the  lord  must 
always  have  a  tenant,  and  that  the  devisee  could  not  be  tenant  until 
admittance,  although  the  heir  might;  and  it  may  be  granted,  that,  for 
most  purposes,  the  heir  is  tenant  without  admittance;  but,  until  he 
has  paid  his  fine,  he  is  not  complete  tenant,  any  more  than  the 
devisee ;  and  the  cases  of  heir  and  devisee  do  not  therefore  appear  to 
me  to  differ  in  any  essential  degree,  so  far  as  the  rights  of  the  lord 
are  concerned  ;  his  rights  are  equally  secured  in  either  case :  he  may 
proclaim  and  seize,  if  the  party  do  not  come  in  a'nd  take  admittance. 

Difficulties  were  suggested  as  to  the  power  being  exercised  after 
the  admittance  of  the  devisee;  but  no  such  difficulties  arise  in  the 
present  case ;  and  it  is  unnecessary,  therefore,  to  consider  them. 

Upon  principle,  therefore,  I  think  that  the  objection  which  has 
been  raised  on  the  part  of  the  purchaser  cannot  prevail ;  and,  so  far 
as  respects  authorities,  I  think  that  the  distinctions  relied  on,  on  the 
part  of  the  purchaser,  are  not  sufficient  to  take  the  case  out  of  the 
range  of  BodcUng-ton  v.  Abemethy^  5  B.  &  C.  776,  and  The  King  v. 
J%e  Lord  of  the  Manor  of  Oundle^  1  A.  &  E.  283 ;  and  that,  in  prin- 
ciple, those  cases  decide  the  question  in  favor  of  the  vendor. 

It  was  further  objected,  on  the  part  of  the  purchaser,  that  he  would, 
be  subjected  to  expenses  in  obtaining  admittance,  in  consequence 
of  the  lord  having  made  the  seizure  and  brought  the  ejectment.  But 
this  is  the  consequence  of  his  own  act,  in  having  raised  an  objection 
which,  in  my  opinion,  he  is  not  in  a  condition  to  maintain.  I  must 
leave  him,  therefore,  to  settle  with  the  lord.     If  he  had  taken  from 
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the  vendors  the  conveyance,  which,  in  my  opinion,  he  was  bound  to 
take,  these  expenses  would  not  have  been  incurred. 

My  decree,  therefore,  must  be  as  follows:  —  The  parties  having 
agreed  that  the  sole  question  in  dispute  in  the  cause  is,  whether  the 
defendant  is  bound  to  complete  the  purchase  of  the  copyhold  pre- 
mises in  the  pleadings  mentioned,  on  having  a  proper  deed  of 
appointment  or  conveyance  from  the  plaintiff,  without  the  plaintiff 
having  been  first  admitted  to  the  said  copyhold  premises:  and 
having  submitted  such  question  to  the  judgment  of  the  court,  the 
court  declares  that  the  defendant  was  and  is  bound  to  complete  the 
said  purchase,  on  having  such  proper  deed  of  appointment  or  con- 
veyance made  to  him  by  the  said  plaintiffs,  and  refers  it  to  the 
Master  to  settle  the  deed  in  case  the  parties  differ  about  the  same. 
The  purchaser  must  pay  the  costs  of  the  suit.^ 


Qreoory  i;.  Smith.' 

April  27,  2S,  and  May  4, 1852. 

Legacy  —  Family —  Construction  —  Parents —  Children —  Grand'- 

children-^  Uncertainty, 

A  bequest  to  the  family  of  G. :  — 

Hdd^  not  to  be  Toid  for  nncertaintv ;  bat  constmed  to  bo  a  gift  to  the  children  of  G.,  (an 
nncle  of  the  testator,  known  to  and  on  terms  of  intimacy  widi  him,)  as  joint  tenants,  and 
not  to  include  the  parents  or  their  grandchildren. 

The  testator,  A.  F.  Wornell,  by  his  will,  made  the  13th  of  August, 
1832,  after  giving  1,000/.  to  his  wife,  gave  the  remainder  of  his  pro- 
perty to  his  wife  and  father,  to  be  divided  in  equal  proportions ;  and 
that  they,  as  executors  of  his  intentions,  should  carry  on  or  dispose  of 
his  business,  as  and  when  they  thought  proper ;  and  directed  that, 
after  the  death  of  his  wife  and  father  and  mother,  the  bulk  of  the 
property,  exclusive  of  the  1,000/.,  should  be  given  to  the  faibilies  of 
Gregory  and  Gear. 

After  the  death  of  the  wife  and  father  of  the  testatcnr,  the  bill  was 
filed  by  the  children  of  George  Gregory  and  the  surviving  children  of 
Mary  Gear  against  the  representative  of  the  wife,  who  survived  the 
father,  for  the  distribution  of  the  estate.  The  court,  at  the  hearing, 
directed  the  Master  to  inquire  and  state  who  were  the  next  of  kin  of 
the  testator  at  the  time  of  his  decease,  and  whether  the  defendants, 
George  Gregory  and  Mary  Gear,  who  were  an  uncle  and  an  aunt  of 
the  testator,  were  the  persons  intended  by  the  testator  by  the  descrip- 
tion of  the  families  of  Gregory  and  Gear ;  and  if  he  should  find  that 

^  Affirmed  by  the  Lords  Justices  on  appeal,  see  post, 
2  9  Hare,  70S.    Before  Vice-ChanceUor  Turner. 
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they  were,  then  to  inqture  and  state  what  children  and  descendants 
there  were  of  the  said  George  Gregory  and  Mary  Gear,  and  when 
they  were  respectively  born ;  and  if  he  should  find  that  the  said  George 
Gregory  and  Mary  Gear  were  not  the  parties  intended  by  the  said 
description,  then  to  inquire  and  state  who  were  the  parties  so  in- 
tended. 

The  Master  found  who  were  the  next  of  kin  of  the  testator ;  and 
that,  at  the  time  of  making  his  will  and  of  his  death,  he  was  well 
acquainted  and  upon  intimate  terms  of  friendship  with  the  defend- 
ants, George  Gregory  and  Mary  Gear,  and  with  the  plaintiffs,  the 
children  of  George  Gregory  and  the  children  of  Ma^y  Gear,  and  two 
deceased  children  of  Mary  G«ar;  and  that,  besides  such  plaintiffs, 
defendants,  and  (feceased  children,  there  was  not  any  other  person  of 
the  family  of  Gregory  or  of  the  family  of  Gear  who  was  living  at  the 
date  of  the  will,  and  who  was  in  any  way  related  or  known  to  the 
testator.  And  the  Master,  therefore,  found  that  the  defendants, 
Greorge  Gregory  and  Mary  Gear,  were  the  persons  intended  by  the 
testator,  in  his  will,  by  the  description  of  Gregory  and  Gear. 

RAmphrey  argued,  that  the  tW9  families,  meaning  thereby  the 
children  of  George  Gregory  and  Mary  Gtear,  took  the  property  as 
joint  tenants ;  and  that  it  was  divisible  amongst  the  ten  survivors  in 
eqaal  shares.  Barnes  v.  Patchy  8  Ves.  604;  Wood  v.  Woodj  3  Hare, 
66;  White  y.  Brig-ffs,  2  Ph.  5S3. 

Hall,  for  the  representative  of  a  deceased  child  of  Mary  Gear,  ar- 
gued, also,  that  ''  families"  meant  the  children,  but  that  they  took  as 
tenants  in  common ;  and  that  a  child  who  survived  the  testator,  but 
afterwards  died,  took  a  share. 

W.  R.  ElUsj  for  grandchildren  of  Mary  Gear,  including  children 
of  children  who  were  alive  when  the  fund  became  divisible,  and  chil- 
dren of  children  who  survived  the  testator  and  died  before  the  fund 
became  divisible,  cited  Batsford  v.  Kebbell^  3  Ves.  363;  Oruwys  v. 
Colmany  9  Ves.  319 ;  1  Boper's  Leg.  588. 

Goldsmith,  for  George  Gregory  and  Mary  G«ar,  the  parents  of  the 
two  classes  of  children,  cited  Blackwell  v.  BuU,  1  Keen,  176 ;  in  the 
matter  of  Parkinson^s  Estqte,  1  Sim.,  N.  S.,  342 ;  s.  o.  2  Eng.  Rep. 
104 ;  and  Beakf  v.  Crisford,  13  Sim.  592. 

Dretorp^  for  the  next  of  kin  of  the  testator,  contended,  that  the  gift 
was  void  for  uncertainty.  The  <<  families  of  Gregory  and  Gear  "  was 
an  expression  too  indefinite  to  be  ascertained.  It  would  in  a  large 
sense  include  an  entire  kindred  or  clan,  all  those  bearing  a  particular 
name,  or  derived  from  a  common  stock ;  and  there  was  no  authority 
for  restricting  its  meaning.  Doe  d.  Hayter  v.  Joinville,  3  East,  172 ; 
Oruwys  v.  Oilman,  9  Ves.  319 ;  Robinson  v.  Waddehw,  8  Sim.  134. 

Bichner  for  another  defendant. 
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Vige-Chancellor.  It  has  been  contended  that  this  bequest  is  void 
for  uncertainty,  from  the  impossibility  of  deciding  which  of  the  many 
interpretrations.  of  the  word  "  families  "  ought  to  be  adopted.  .  If  the 
meaning  of  the  testator  cannot  be  ascertained,  the  bequest  is  no  doubt 
void  ;  but  it  is  the  duty  of  the  court  to  ascertain  the  meaning,  if  it  be 
possible.  Now  I  think  the  meaning  of  the  word  "  family  "  is  primd 
facie  children,  and  that  that  construction  ought  to  be  adhered  to,  un- 
less some  reason  be  found  in  the  context  of  the  will  for  extending  or 
altering  it.  It  was  argued,  that  the  expression  "  families  of  Gregory 
and  Gear"  did  not  necessarily  import  the  families  of  any  particular 
persons,  but  migj^t  be  read  as  if  the  words  had  been  Gregory  family 
and  Gear  family.  It  occurred  to  me  that  any  question  on  this  point 
might  be  precluded  by  the  terms  of  the  decree,  wRich  referred  it  to 
the  Master  to  inquire  whether  the  defendants,  George  Gregory  and 
Mary  Gear,  were  the  persons  intended  by  the  description  of  the  fami- 
lies of  Gregory  and  Gear.  I  do  not  think,  however,  that  the  decree 
was  intended  to  determine  this  point ;  and  I  am  of  opinion  that  the 
court,  in  now  construing  the  will,  is  not  bound  by  the  form  of  the 
decree.  Upon  considering  the  argume'nt  to  which  I  have  referred,  I 
do  not  see  any  ground  for  distinction  between  the  effect  of  a  gift  to 
the  families  of  George  Gregory  and  Mary  Gear,  and  a  gift  to  the 
Gregory  and  Gear  families.  There  do  not  appear  to  be  any  other 
families  known  to  the  testator  than  those  pointed  out  by  the  Master's 
report ;  and  there  is  nothing,  therefore,  which  would  justify  me  in  dis- 
tinguishing this  case  from  that  of  Barnes  v.  Patchy  o  Ves.  604. 
There  the  gift  was  to  "  brother  Lancelot's  and  sister  Esther's  fami- 
lies." Any  attempt  at  distinction  between  the  two  cases  would,  I 
think,  be  unsound.  On  the  authority  of  Barnes  v.  Patch,  I  must, 
therefore,  declare  that  the  children  of  those  two  persons  are  entitled, 
and  that  the  parents  are  not  included.  Whether,  originally,  under  a 
gift  to  A.'s  family  or  the  family  of  A.,  A.  should  not  have  been  in- 
cluded in  the  benefit  of  the  bequest  I  may  possibly  doubt ;  but  it  will 
be  much  better  to  abide  by  the  decision  in  Barnes  v.  Patch  than  to 
draw  any  distinction  between  the  cases,  for  which  there  is  no  sufficient 
ground. 

The  next  question  is,  whether  the  grandchildren  of  George  Gregory 
and  Mary  Gear,  born  after  the  death  of  the  testator,  take  any  interest 
in  the  fund  ;  and  in  support  of  the  argument  on  their  behalf,  the  case 
of  Baisford  v.  Kebbeil,  3  Ves.  363,  was  cited,  and  it  was  contended, 
that  nothing  was  vested  until  the  death  of  the  father,  mother,  and 
wife  of  the  testator.  Cruwys  v.  Colman,  9  Ves.  319*,  was  also  cited 
in  favor  of  the  same  construction,  where  the  legacy  vested  in  the  next 
of  kin  at  the  death  of  the  tenant  for  life.  But  the  effect  of  the  con- 
struction in  Baisford  v.  Kebbell  is  not  to  alter  the  class  to  take  under 
the  gift,  nor  does  the  case  of  Gruwys  v.  dolman  alter  the  class.  The 
effect  of  those  cases  is  only  to  vary  the  persons  who  are  to  take  as 
members  of  the  class.  The  meaning  of  the  gift  to  the  "families" 
of  these  persona  is  not  altered  by  reference  to  these  cases ;  and  I  am 
of  opinion  that  the  grandchildren  are  not  entitled. 

The  only  remaining  question  was,  whether  the  legatees  could  take 
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as  tenants  in  common  or  as  joint  tenants  —  two  of  the  children  of 
Mary  Gear,  who  were  living  at  the  date  of  the  will  and  of  the  death 
of  the  testator  having  died  before  the  widow  of  the  testator.  There 
is  no  doubt  the  court  leans  to  the  construction  which  creates  a  tenancy 
in  common  ;  but  there  must  be  something  to  alter  the  legal  effect  of 
the  language  which  is  used:  and  upon  examining  this  will  I  cannot 
find  any  ground  for  holding  that  the  will  creates  a  tenancy  in  common. 
To  hold  it  to  be  a  tenancy  in  common  because  the  fund  must  be 
divided  for  the  purpose  of  payment,  would  be  to  adopt  a  principle 
that  would  con'vert  every  joint  tenancy  of  an  equitable  interest  into  a 
tenancy  in  common. 


East  v.  Twyford.^ 

Jane  11, 12,  13,  And  Noyember  5, 1S51. 

Devise —  Ghrandson — Estate  for  Life  or  Estate  TaiL 

Beqaest  of  property  (moneys  to  be  laid  oat  in  land)  to  L.  and  afterwards  lo  his  eldest  law- 
fully begotten  son,  ^c.,  remainder  to  others  in  snccession;  with  a  direction,  that,  in  case  of 
the  decease  of  an  eldest  son,  in  any  of  the  cases,  then  the  property  to  go  to  the  second  son, 
and  BO  on  according  with  primogeniture  ;  but  in  every  case  a  grandHon  to  inherit  before  a 
younger  son,  and  before  the  next  named  in  the  entail,  or  any  of  his  sons :  — 

Hdd^  upon  the  language  of  the  whole  will,  that  the  testator  did  not  regard  L.  as  the  stock  or 
stirps,  but  looked  to  the  sons  of  L.  as  the  parties  from  whom  the  property  was  to  devolye 
in  succession ;  and  that  L.  took  an  estate  for  life  only. 

The  fact,  that  wherever  a  limitation  occurred  in  the  will  in  favor  of  sons,  it  was  accompanied 
by  the  provision  that  they  should  take  in  order  of  primogeniture,  and  that  there  was  no 
such  provision  as  to  grandsons :  — 

JSdd^  to  indicate  that  the  sons  were  intended  to  take  by  particular  description,  and  the  grand* 
sons  as  a  class. 

Intention  to  give  life  estates  to  persons  not  bom  in  the  lifetime  of  the  testator  aided,  so  &r 
as  the  law  will  allow  by  the  cy  pres  doctrine. 

"  Inherit "  construed  in  the  sense  of  succession  by  descent. 

The  authorities  which  establish  that  a  son  or  sons  may  be  construed  as  a  word  of  limitation, 
to  eflTectuate  the  intention  of  a  testator,  do  not  therefore  or  necessarily  lay  down  any  rule 
by  which  the  court  can  be  guided  in  determining  upon  such  intention. 

The  question  is,  whether  "  son**  or  " sons  "  be  used  as  nomm  coUectivum;  upon  which  a  sub- 
sequent limitation  in  favor  of  grandsons  has  an  important  bearing. 

The  prohibition  against  suffering  a  recovery,  construed  to  apply  only  to  such  of  the  devisees 
as  would  have  power  to  bar  the  entail. 

The  plaintiff,  claiming  to  be  tenant  in  tail  of  certain  estates  which 
had  been  purchased  in  pursuance  of  directions  contained  in  the  will 
of  Sir  Gilbert  East,  executed  a  disentailing  deed,  for  the  purpose  of 
converting  his  supposed  estate  tail  into  a  fee  simple,  and  filed  his  bill 
for  a  conveyance  of  the  legal  estate.     The  question  was,  whether  the 


1  9  Hare,  718.    Before  Vice-ChanceUor  Turner. 
VOL.  XV.  18 
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plaintiff  took  an  estate  tail,  or  an  estate  for  life  only.     The  material 
parts  of  the  will,  which  was  voluminous,  are  stated  in  the  note.^     The 


I  The  first  part  of  the  will  was  dated  tlie  lOth  of  January,  1819,  and  related  princi- 
pally to  the  property  comprised  in  No.  1  —  the  funded  property,  and  in  No.  2  —  the 
Fifield  estate.  The  part  relating  to  the  property  comprised  m  No.  2,  was  divided  into 
two  branches,  one  branch  containing  the  limitations  of  the  property,  and  the  other 
branch  the  particulars  of  it,  and  the  terms  and  conditions  whicn  attached  to  the  limita- 
tions. The  first  branch,  after  an  introductory  declaration  that  the  instrument  was  the 
testator's  will  (see  13  M.  &  W.  201,)  proceeded :  "  I  do  also  hold  forth  to  the  direst 
execrations  and  infamy  any  person  or  persons  endeavoring  to  alter  or  to  overset,  by 
suffering  a  recovery,  by  any  act  of  parliament,  or  in  any  other  way,  these  directions 
herein  set  down  for  their  own  or  any  other  person's  interest ;  and  further,  that,  if  the 
injunctions  and  directions  in  No.  1  be  not  most  fully  and  rigidly  adhered  to  in  every 
respect  by  the  individual  first  to  inherit  after  K.,*  and  therein  set  down,  that  then  I 
order  and  bequeathe  the  property  aforesaid,  set  down  and  particularized  in  No.  1,  to 
go  to  M.  ;f  if  not,  to  L. ;  |  and  afterwards  to  his  eldest  lawtuUy-begotten  son,  &c.,  on 
tiie  sole  condition  of  their  fully  and  unequivocally  conforming  to  the  conditions  therein 
set  down,  but  not  otherwise.  If  he  or  tliey  shall  not,  in  every  respect  and  tittle,  con- 
form thereto,  then,  and  in  that  case,  I  leave  and  bequeathe  the  property  aforesaid  in 
Number  1,  to  N. ;  §  and,  at  his  decease,  to  his  eldest  legitimate  son,  &c. ;  and  in  case  he 
or  they  shall  not,  in  like  manner,  rigidly  and  fairly  comply  with  these  conditions  in 

Number  1  set  down,  then  I  bequeathe  the  said  property  to ;  and  at  his  decease, 

to  his  eldest  legitimate  son,  &c. ;  now,  in  case  of  his  or  their  non-compliance  in  any  re- 
spect to  the  conditions  set  down  in  Number  1,  then  the  sai4  property  shall  go  to  O. ;  | 
and,  at  his  decease,  to  his  eldest  legitimate  son,  &c.,  but  still  only  if  he  and  they  do 
unconditionally  comply  with  its  orders  and  directions.  In  case  of  the  decease  of  an 
eldest  son  in  any  ot  the  above-named  cases,  or  in  any  subsequently  named,  then  the 
property  in  Number  1  shall  go  to  the  second  legitimate  son,  and  so  on  according  with 
primogeniture ;  but  it  is  my  will  and  order  that  in  every  case  a  grandson  shall  inherit 

Defore  the  next  named  in  flie  entail,  or  any  of  his  sons.    If or  his  sons  shall  not 

comply  with  the  terms  here  specified  most  particulariy,  the  property  set  down  in 
Number  1  shall  go  to  P. ;  f  and  at  his  decease  to  his  eldest  legitimate  son,  &c. ;  and 
again,  in  case  of  non-compliance  in  the  last  named,  or  any  one  of  his  sons,  who  may  be 
entitled  to  inherit  by  the  conditions  of  this  will,  I,  in  that  case,  bequeathe  the  property 
set  down  in  Number  1,  to  Q.,**  and  then  to  V.,ft  and  his  eldest  son,  &c.,  after  his  de- 
cease ;  and  if  neither  he  or  they,  or  any  one  individual  herein  set  down  or  designated, 
though  unborn,  shall  fully  bind  himself  or  themselves  to  adhere  to  its  conditions  un- 
equivocally, then,  and  in  that  case,  I  hereby  bequeathe  all  the  property  set  forth  in 
Number  1  aforesaid,  to  increase  the  funds  of  my  almshouse,  which  may  then  be  ex- 
tended in  every  way  twenty  fold  or  more.  Now  it  will  be  the  business  and  interest  of 
course  of  the  person  next  to  inherit  the  property  set  down  in  Number  1 ,  to  make  full 
inquiries  as  to  the  fulfilment  of  the  orders  and  conditions  required ;  and  if  he  do  find 
that  such  orders  and  conditions  are  not,  or  have  not,  been  fully,  fairly,  and  uncondi- 
tionally complied  with,  then  I  hereby  order  Wm,  without  further  delay,  to  claim  and 
take  possession  of  the  property  set  down  in  Number  1  in  his  right.  This  will,  of 
course,  be  done  through  the  medium  of  the  executors  and  trustees.  Notwithstanding 
any  thing  which  has  been  hereinbefore  bequeathed  and  ordered,  I  do  hereby  leave  and 

bequeathe  to  the  eldest  legitimate  son,  and  other  sons  in  succession,  if  any,  of , 

[meant  as  A.  H.  East,  deceased,  and  therefore  cancelled,]  all  the  property  bequeathed 


*  Eleanor  Mary  East  (Lady  East.) 

t  The  second  son  of  William  Robert  Clayton. 

i  Gilbert  East  Clayton,  now  G,  E.  G.  East,  the  plaintifi'. 

§  The  eldest  son  of  Richard  Rue  Clayton. 

II  The  eldest  son  of  Augustus  Philip  Clayton. 

IT  The  eldest  son  of  William  Tongo. 
*♦  William  Capel  Clayton, 
tt  Gilbert  East  Joliffe. 
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judgment  of  the  Vice- Chancellor  shows  the  form  in  which  the  argu- 
ment was  presented  to  the  court. 


in  Number  1,  next  after  the  decease  of ,  and  then  and  afterwards  to 


&e.,  as  before  willed  and  left  in  every  respect ;  but  this  only  in  case  the  eldest  son  of 
,  and  other  sons,  shall  rigidly  and  strictly  adhere  to  the  conditions  reauircd  and 

herein  stated ;  if  not,  it  will  proceed  to ,  on  the  decease  of  BL,  as  oefore  set 

down." 

The  next  branch  of  the  first  part  of  the  will  was  headed  **  Number  1,"  and  was  as 
follows : — *^  At  my  decease,  I,  Gilbert  £ast,  leave  the  appropriation  of  all  dividends 
arising  from  bank  stock,  95,995/.  28.  Sd,  Old  South  Sea  annmties ;  7,000/.  New  Sou^ 
Sea  annuities;  7,000/.  6/.  per  cent,  1797;  or  any  other  stock  standing  in  my  name, 
whether  foreign  or  British,  be  the  same  more  or  less,  to  K.  for  her  natural  life ;  and 
afterwards,  I  request  R.,*  and  his  heirs,  &c.,  and  S.,  f  and  his  heirs,  &c.,  who,  I  flatter 
myself,  will  take  on  themselves  the  trouble  to  act  as  my  executors  and  trustees  in  this 
my  win,  to  proceed  directly  to  lay  out,  in  one  or  more  freehold  estates,  but  one  is  more 
congenial,  if  practicable,  with  my  wishes,  all  the  above  recited  stocks,  [describing  the 
nature  of  the  estates  desired  to  be  purchased].  All  dividends  accruing  from  the  said 
stocks,  on  and  after  the  decease  of  E.,  shall,  as  they  become  due,  be  again  vested  in 
bank  stock,  until  the  aforesaid  estate  be  purchased,  and  form  part  of  the  purchase* 
money ;  and  it  is  my  will  and  direction,  that,  if  all  ^except  what  may  be  hereafter  ex- 
cepted) the  stocks  be  not  laid  out  in  land,  as  aioresaid,  within  eighteen  calendar 
months  next  after  the  decease  of  K.,  or  of  my  decease  (if  she  shall  £e  first,)  then  I 
will  and  direct  that  all  tke  property  set  forth  in  this  Number  1  do  go  to  the  next  to  in- 
herit, as  is  hereinbefore  particularly  and  clearly  set  forth :  and  in  case  of  a  further  non- 
compliance, the  property  set  forth  in  this  Number  1  shall  go  on  to  every  person  desig- 
nated (whether  Dom  or  unborn)  in  the  former  part  of  t^is  will  to  the  end  of  the 
entail,  allowing  eighteen  calendar  months  to  each  successive  individual,  to  vest  the 
stocks  in  land,  ana  commencing  from  his  taking  possession  thereof.  It  is  my  will  and 
direction,  that  the  succession  of  and  inheritance  to  all  the  property  set  forth  in  this 
Number  1,  at  the  decease  of  each  person,  as  it  may  happen,  in  possession,  shall  be  in 
ever^  respect  and  way  the  same  as  in  the  case  of  non-compliance  with  the  conditions 
herem  stated ;  and  wmch  I  suppose  to  be  so  clearly  and  explicitly  set  down  as  not  to 
require  repetition  here.  The  more  usual  way  in  mUs  is  to  mvest  the  trustees  with  the 
property,  who  are  then  directed  how  to  appropriate  it  I  have  not  followed  this  cus- 
tom, but  consider  the  plan  I  have  pursued  equally  as  legal,  and  perhaps  more  intelli- 
gible. Every  person,  on  taking  possession  of  the  property  bequeathed  m  this  Number 
1,  shall  drop  every  other  name  save  and  except  that  of  Gilbert  East  only,  and  take  the 
arms,  motto,  and  crest  of  my  family,  which  are  afiixed  to  the  bottom  or  foot  of  this 
page,  under  the  penalty  of  the  whole  of  this  property  in  Number  1  bequeathed  going 
to  the  next  to  inherit,  as  before  set  down,  and  to  the  end  of  the  entail,  m  case  of  non- 
compliance of  the  individual  next  claiming  possession  of  Number  1  property." 

At  pase  13  of  the  bode,  the  will  proceeos  to  deal  with  the  property  Number  2  — 
the  Fifieui  estate.  After  mentioning  the  particulars  of  that  estate,  the  will  proceeds 
thus : — *^  This  possession  I  leave  and  bequeathe  (if  mine  at  my  decease)  to  K.  for  life, 
and  then  to  O.  for  life,  and  then  to  his  eldest  legitimate  son,  and  afterwards  to  his  other 
sons,  if  the  eldest  have  no  issue  male ;  it  being  my  will  and  intention,  in  this  as  well  as 
in  the  cases  set  down  in  Number  1,  that  a  grandson  legitimate  shall  inherit  before  a 
younger  son.  If  O.  shall  die  without  issue  male,  then  I  leave  the  above-named  estate 
at  Fineld  to  N.{  for  his  life,  and  then  to  his  eldest' son,  exactly  the  same  as  in  the  fore- 
going case ;  and  in  case  here  of  no  male  issue,  then  I  bequeathe  this  estate  above-named 
to  M.  for  life  only,  and  then,  precisely  as  before  directed,  to  his  eldest  and  other  sons, 
after  the  eldest,  if  the  last  have  no  son,  in  the  case  here  of  no  issue  male,  the  Fifield 
pNOssession  shall  go  to  Q.  and  his  eldest  son,  and  afterwards  to  other  sons  as  before  re- 
cited ;  and  in  case  of  failure  of  male  issue  here  again,  I  then,  and  in  that  «ase,  leave 


*  Samuel  Twyford. 

t  Samuel  Girdlestone. 

X  The  oldest  son  of  Richard  Rue  Clayton. 
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James  Parker^  RoUj  and  BateSy  for  the  plaintiff,  in  support  of  the 
bill,  cited  Robinson  v.  Robinson^  2  Yes.  225 ;   s.  c.  1  Burr.  38,  nom. 


this  Fifield  estate  to  W.*  for  his  life,  and  then  to  his  eldest  son  legitimate,  and  after- 
wards to  his  other  sons  in  succession  of  ]3rimogeniture,  if  the  eldest  have  no  issue 
male ;  it  being  my  wish  and  desire  that  this  said  estate  shall  not  be  sold,  which,  as  it 
cannot  be  done  without  suffering  a  recovery,  and  that  only  under  certain  contingen- 
cies, I  have  endeavored  all  in  my  power  to  prevent,  and  do  hereby  mean  fully  to 
express  my  disapprobation  of  its  being  sold,  on  any  legal  contingency  occurring.  I  do 
hereby  declare,  that  it  is  my  intention  that  no  timber  shall  be  cut  on  any  of  my  estates 
save  only  for  necessary  repairs,  and  ornamental  timber  not  even  for  that  purpose.  The 
executors  and  their  heirs  are  requested  particularly  to  attend  to  this." 

The  will  then  disposed  of  the  furniture  and  live  stock  at  Fifield,  and  made  provision 
for  the  maintenance  of  dogs,  &c.,  and  other  animals  belonging  to  the  testator,  for  whose 
maintenance  some  weekly  and  .other  payments  were  directed  to  be  made  by  the  person 
who  should  be  in  possession  of  the  property  bequeathed  in  Number  1.  It  then  di- 
rected that  the  moneys  lefl  at  the  testator's  bankers  should  first  be  applied  to  his  debts 
and  funeral  expenses,  and  then  to  the  payment  of  legacies ;  and  that  whatever  sum 
might  be  wanting  to  complete  the  entire  payment  of  Uie  whole,  should  be  raised  from 
the  dividends  of  the  testator's  different  stoclLs  that  should  be  received  after  his  decease, 
until  they  all  were  paid ;  and  that  all  legacy  duty  should  be  paid  by  his  residuary  lega- 
tee ;  and  it  appointed  the  person  first  entitled  to  receive  tne  property  set  down  and 
detailed  in  Number  1  to  be  the  residuary  legatee.  It  then  gave  legacies  to  servants, 
and  proceeded  thus :  — 

**  1  leave  all  my  specimens  of  natural  history  to  the  person  in  possession  of  the  pro- 

{)erty  set  down  and  bequeathed  in  Number  1,  except  what  I  may  elsewhere  leave.  I 
eave  aU  my  firearms  to  the  person  in  possession  of  Number  1  property,  excepting 
what  I  mav  hereaft;er  except  I  leave  the  following  pictures,  drawings,  and  prints,  set 
down  to  the  persons  hereinafter  mentioned.  All  tne  rest  I  leave  to  the  individoal 
actually  in  possession  of  the  property  set  down  and  bequeathed  in  Number  1,  and  to 
go  as  heir-looms,  to  be  inherited  by  each  one  in  succession,  as  hereinbefore  particularly 
described  as  to  succeed  to  the  property  bequeathed  in  Number  1.  I  leave  all  my  plate 
and  plated  articles,  excepting  onlv  those  which  shall  be  hereafter  bequeathed,  to  the 
individuid  actuallj^  in  possession  of  the  property  bequeathed  in  Number  1,  and  to  go  as 
heir-looms  according  with  the  succession  hereinbefore  particularly  described.  I  leave 
all  my  books,  excepting  only  such  as  may  be  hereafter  bequeatiied,  to  go  to  the  person 
actually  in  possession  of  the  property  set  forth  in  Number  1,  and  to  be  deemea  heir- 
looms." 

Other  legacies  are  then  given,  and  all  the  testator^s  goods  and  chattels,  (save  only 
those  bequeathed,)  are  left  to  the  person  who  shall  possess  the  property  set  forth  in 
Number  1  as  heir-looms.  There  are  then  some  other  legacies,  and  amongst  them  the 
following :  —  "I  leave  unto  each  of  my  nephews,  that  is,  sons  of  my  sister  Mary  Clay- 
ton, aft^r  the  decease  of  my  wife,  Eleanor  Mary  East,  all  and  except  the  one  first  to 
inherit,  if  any,  my  property  set  down  at  Number  7  of  this  book,t  1,000/.  each." 

These  provisions  are  followed  by  some  directions  as  to  the  testator's  funeral,  and  by 
a  direction  for  the  reservation  of  an  annual  sum  from  the  proceeds  or  rent  of  the  great 
tithes  of  Witham,  to  keep  in  repair  the  vault,  church,  tomos,  &c.,  the  person  in  posses- 
sion of  the  property  set  down  m  Number  1  to  have  the  direction  and  ordering  of  the 
repairs.  And  the  will,  so  far  as  it  is  under  the  date  of  January  10, 1819,  terminates 
with  the  gift  of  some  further  legacies. 

The  will  commences  again  under  the  date  of  the  4th  of  December,  1819,  as  follows : 
—  **  Whereas,  by  the  decease  of  my  father,  Sir  William  East,  which  occurred  on 
October  12th,  1819,  and  by  my  right  to  inherit  all  his  freehold  lands  unbequeathed, 
the  following  lands  belong  to  me,  and  are  in  my  power  to  dispose  of  them,  and  I  do 
hereby  dispose  of  them  as  follows :  to  wit,  that  they  do  go  to  the  person  successively 
described  in  Number  1,  and  at  page  7,  and  on  the  same  tenns  and  injunctions  in  every 


*  The  eldest  son  of  John  Lloyd  Clayton. 
t  Meaning,  nndonbtedly,  No.  1,  at  p'.  7. 
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respect  as  have  been  hemnbefi>re  particulariy  set  down.  [Then  follows  a  description 
of  the  lands.] 

Under  date  of  11th  of  January,  1820,  the  will  proceeds :  "  I,  Gilbert  East,  finding 
an  omission  in  the  foregoing  pa^es  of  this  my  last  will  and  testament,  do  here  correct 
the  same,  scil^  That  any  legitimate  issue  I  may  have,  either  male  or  female,  shall  in- 
herit, next  after  K.,  and  before  L.  and  all  the  rest,  all  my  property  set  forth  in 
Numbers  1  and  2,  and  pages  7  and  13  of  this  will,  as  follows :  I  leave  these  properties 
aforesaid  to  my  eldest  son,  and  all  other  my  sons  in  order  of  primogeniture,  provided 
my  eldest  son  have  no  issue  male,  and  hereby  entail  them  in  my  family  to  the  utmost 
extent  the  laws  of  England  will  admit ;  but  m  failure  of  issue  male  to  me,  I  leave  all 
the  properties  aforesaid,  bequeathed  in  Numbers  1  and  2,  and  in  pages  7  and  13  of  this 
book,  to  my  eldest  daughter,  and  other  daughters  after  her  in  oraer  of  primogenitmre, 
and  to  their  heirs  male,  provided,  but  not  elsie,  that  each  one  do  bear  the  name  of  Gil- 
bert East,  using  no  other  name,  and  also  bearing  my  armorial  devices  as  hereinbefore 
set  fordi ;  and  if  these  injunctions  be  not  strictly  complied  with,  I  then  leave  these 
properties  set  forth  in  Numbers  1  and  2,  and  in-pages  7  and  13,  and  before  rehearsed, 
to  go  as  hereinbefore  particulariy  set  down  and  bequeathed,  and  which  will  be  the  suc- 
cession of  inheritance  on  failure  of  issue  male  and  female  to  me.  At  my  son  coming 
to  the  age  of  twenty-one  years,  I  hereby  order,  shifll  be  allowed  an^  sum  not  less  than 
500iL  per  annum ;  and  on  his  marriage  with  his  guardians'  approbation,  500/.  more  per 
annum ;  each  of  my  daughters  shall  be  paid  on  their  maxriage  with  their  guafdians' 
consent,  or  on  arriving  at  twenty-one  years  of  age,  10,000/.  sterling ;  each  one  to  be 
paid  from  the  properties  set  down  in  Number  1,  and  at  page  7.  The  allowances,  also, 
to  my  son,  shall  be  paid  from  the  same  source.  All  my  younger  sons  shall  be  paid  on 
their  c(xning  of  age  10,0002.  sterling  each,  from  the  properties  set  down  in  Number  1 
and  at  pace  7." 

There  uen  follow  a  number  of  detached  passages  of  the  will,  without  date,  applying 
to  different  subjects.  So  &r  as  they  are  material  they  are  as  follows :  (p.  38.)  **  It  is 
hereby  my  order  and  direction,  that  any  legitimate  issue  of  mine  who  may  have  a  right 


may  be  hereafter  ordered.  And  whereas  I  hold  of  my  &ther,  Sir  William  East,  Bart, 
certain  leasehold  estates,  held  on  lives,  the  same  being  entailed,  and  with  an  injunction 
that  tibe  holder  of  them  shall  renew  such  lives  whenever  they  shall  drop  or  cease : 
Now  I  do,  in  furtherance  of*  such  his  order,  hereby  enforce  the  same  as  my  express 
will  and  pleasure,  and  request  my  executors  and  trustees  from  time  to  time  to  see  the 
same  eniorced ;  and  moreover,,  that  they  will  enforce  the  renewal  of  any  leasehold 
estates  held  for  a  term  of  years,  that  I  may  be  possessed  of,  either  as  an  inheritance 
from  my  father,  Sir  William  East,  or  being  mine  by  any  other  meails ;  and  this  latter 
injunction  shall  be  in  force  as  to  any  leasehold  estates  held  on  lives  that  I  may  be  pos- 
sessed of  by  any  purchase,  bequest,  or  any  other  means."  *  *  *  (p.  4()J  **  And 
whereas,  by  error  or  inadvertence  in  the  will  of  my  late  &ther,  Sir  William  East,  there 
may  be  a  po6silaiity,'that,  under  certain  contingencies,  the  great  tithes  of  Witham  in 
Essex,  held  for  many  years  on  a  lease  of  three  hves  by  my  fiunily,  imder  the  Bishop  of 
London,  and  the  church  containing  the  burial  vault  of  my  family,  may  be,  I  say,  sold 
to  fulfil  certain  bequests,  &c.,  in  the  will  of  my  late  father  aforesaid :  Now  my  will  is, 
that  if  the  contingencies  aforesaid  for  the  necessihr  of  sale  shall  ever  occur,  and  that 
the  person  in  actual  possession  of  my  property  set  rorth  in  Number  1  does  not  purchase 
the  lease  of  the  great  tithes  of  Witham  aroresaid,  that  then  all  the  property  set  forth  in 
Number  1  shall  go  to  the  next  to  succeed  to  this  property  last  mentioned ;  and  shall 
further  go  on  throughout  the  whole  entiul,  till  one  person  be  found  to  comply  with  this 
so  proper  and  reasonable  re<|ue8t ;  and  if  no  one  in  the  entail  hereinbefore  so  particu- 
larly rehearsed,  shall  be  iriUing  to  comply  with  this  order  of  purchase  of  the  lease  of 
the  great  tithes  of  Witham,  then  the  wnole  property  set  forth  in  Number  1  shall  be 
vested  in  my  almshouse,  which  may  then  be  extended  every  way  twenty  fold  or  more. 
Any  guardian  or  trustee,  if  the  necessity  of  sale  shall  occur  dunng  the  nonage  of  any 

18* 
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R  320 ;  ByfieUPs  case,  43  Eliz. ;  cited  3  Atk.  737 ;  King  v.  Mellingi 
1  Vent  225,  231 ;  Mlliner  v.  Robinson^  Fra.  Moore,  682. 


person  inheritiiie  the  property  aforesadd,  shall  have  power  to  purchase  the  lease  of  the 
mreat  tithes  of  Witham  atoresaid  for  such  minor,  either  male  or  female,  being  then  en- 
titled to  the  property  aforesaid.  "Sow  when  the  lease  of  these  great  tithes  of  Witham 
shall  have  been  purchased  as  before  described,  I  hereby  will  and  direct,  that  they  form 
part  of  the  entail,  in  every  way  and  respect,  as  the  other  properly  set  down  in  Number 
1  and  page  7"  [The  wiU  then  provides  for  7,000/.  Old  South  Sea  annuities,  part  of 
the  property  described  in  Number  1  being  reserved  to  meet  this  purchase,  and  for  the 
residue  of  the  purchase-money  to  be  paid  fix>m  the  proceeds  of  the  bank  and  other 
stocks,  or  from  the  rents  of  land  purchased  therewith ;  the  person  in  actual  possession 
nevertheless  appropriating  the  dividends  of  the  Old  South  Sea  annuities.]  The  testa- 
tor then  proceeds :  '*  Jn.  like  manner,  and  for  reasons  similar  to  those  described  above, 
I  order  and  direct,  that  if  ever  it  should  so  happen  that  Hall  Place,  either  alone,  or 
together  with  lands  left  to  me  for  life  only  by  my  father,  and  being,  &c.,  [describing 
them,]  shall  be  about  to  be  sold,  the^  shall  also  be  purchased  by  the  individual  in  pos- 
session, or  trustees,  &c.,  for  such  individual ; "  with  the  same  provisions  in  case  of  non- 
compliance, and  for  the  property  when  purchased  becoming  part  of  the  property 
bequeathed  in  Number  1  and  page  7,  as  he  has  before  made  respecting  the  leasehold 
tithes ;  the  purchase-money  to  be  provided  from  the  sale  of  lands  pur^ased  with  the 
stocks  comprised  in  Number  1,  or  from  the  stocks  themselves ;  ana  the  testator  then 
adds :  **  I  wish  here  to  admonish  and  entreat  my  executors  and  trustees,  and  their  heirs, 
&c.,  that  they  will  truly  and  lawfully  put  in  execution  all  and  every  one  of  these  orders 
and  directions  set  down  by  me  in  this  my  will  and  testament,  and  likewise  to  observe, 
that,  if  any  omission  which  the  subtlety  of  the  law  may  endeavor  to  elicit,  or  its  jea- 
lousy at  a  man  making  his  own  will  may  prompt,  that  such  omissions  and  mistakes  may 
be  adjusted  on  a  liberal,  gentlemanly,  or  equitable  basis,  discarding  the  frequently 
miserable  quirks  of  the  law  as  beneath  the  notice  of  gentlemen,  who  are  so  good  as  to 
put  in  execution  the  will  of  a  person,  who,  though  he  may  be  said  to  possess  eccentri- 
cities, yet  he  is  sure  possesses  an  honest  and  honorable  mind." 

The  next  of  these  clauses  provides  for  the  repairs  of  Hall  Place,  directing  it  to  be 
kept  in  repair  by  the  person  in  actual  possession  thereof  in  virtue  of  the  will ;  and  that 
the  ^nerau  fixtures  and  fashion  of  the  house  and  grounds  be  observed,  on  penalty  of 
forfeiture  to  the  next  heir.  At  page  46,  the  will  proceeds :  *<  I  have  ixiherited  by  en- 
tsul  certidn  farms  in  the  county  of  Suffolk,  fenumerating  them,]  togetlier  with  two  free- 
hold houses  in  Bow  street,  and  in  Russell  street,  Covent-garden,  and  one  leasehold 
house  in  Carey  street  Now,  having  by  a  legal  process  a  power  vested  in  me  of  (fis- 
posing  of  this  property  aforesaid  by  will,  I  do  accordingly  bequeathe  it  as  follows :  First 
to  E.,  and  then  to  M.,  and  afterwards  to  his  eldest  legitimate  son,  andjthen  to  his  other 
legitimate  sons  in  order  of  primogeniture,  provided,  but  not  else,  the  eldest  have  no 
issue  male ;  if  he  have,  it  wiU  go  to  him,  and  so  on  to  the  other  sons  in  like  manner. 
After  the  decease  of  K.,  I  repeat,  I  bequeathe  all  the  property  aforesaid  to  M.,  and  his 
heirs  male,  in  the  manner  aforesaid,  as  in  the  case  of^  L.,  &c.,  at  page  2 ;  and  I  mean 
and  order  that  this  mode  shall  prevsul  throughout  the  whole  entail,  under  preciselv  the 
same  injunctions ;  and  again,  on  fitilure  of  issue  male  legitimate,  I  bequeathe  all  the 
property  aforesaid  to  O.  and  his  heirs  male ;  and  next  to  L. ;  all  under  the  same  rules 
and  injunctions  in  every  respect ;  and  next  to  W.  and  his  heirs  male  legitimate ;  and 
then  to  Q.,  provided,  and  not  else,  that  he  do  assume  my  name  and  arms,  as  is  directed 
particularly  at  pa^e  11  of  this  my  will,  and  then  to  his  sons  in  order  of  primogeniture, 
who  shall  also  take  my  name  and  arms,  as  before  directed,  respectively;  but  neiUier 
Q*^  or  any  of  his  issue  shall  assume  any  other  names  than  those  set  down  at  page  II  of 
this  will,  or  use  other  heraldry ;  if  they  do,  they  shall  not  inherit  this  property." 

Another  of  the  clauses  (p.  60)  relates  to  property  in  London,  and  is  as  follows :  — 
^'  Any  house  in  London,  tnat  is,  which  I  occupy  and  reside  in,  whether  my  own  by 
})urchase  or  held  on  lease,  or  in  any  other  way,  that  may  be  in  my  occupation  at  the 

time  of  my  decease,  I  hereby  bequeathe  to  E.,  to  dispose  of  as may  think  fit ; 

but  if should  die  before  me,  I  then  bequeatne  the  house  and  appurtenances 

aibreaaid  to  M.,  to  dispose  of  as may  think  fit ;  and  if should  die  before 
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Matins  and  KerU  for  Gilbert  East,  the  infant  son  of  the  plaintiff. 

Bethell  and  Wxckeris  for  Henry  Hugh  O'Donel  Clayton,^  the  second 
son  of  William  Robert  Clayton ;  and 

Campbell  iot  the  eldest  son  of  the  last-named  defendant,  argued, 
that  the  plaintiff  took  an  estate  for  life  only,  and  cited  Hodgson  v. 
Ambrose^  Fearne's  Conting.  Rem.,  7th  edit,  174 ;  Malcolm  v.  Taylor^ 
2  Russ.  &  My.  416 ;  Meure  v.  Meurey  2  Atk.  265 ;  Baskerville  v.  Bas- 
kervilley  id.  279,  281 ;  Houston  v.  HugheSj  5  Russ.  116 ;  Lewis  v. 
Waters^  6  East  336 ;  on  the  construction  of  the  will,  with  reference 
to  the  question  of  the  extent  of  the  estate  thereby  given  to  the  plain- 
tiff, Evans  dem.  Brooke  v.  Asilepy  1  W.  Bl.  521 ;  Lord  Glenorchy  v, 
Bosville,  Ca.  temp.  Talb.  3,  1  Rolle's  Abr.  p.  837,  tit  Estate  tayle  per 
devise,  pi.  13 ;  and  on  the  question  whether  the  limitations  were  not 
executory,  Oreen  v.  StephenSj  17  Ves,  64,  76;  White  v.  Carter^  2 
Eden.  366 ;  S.  C,  Arab.  670 ;  Willis  v.  Hiseox,  4  My.  &  Cr.  197 ; 
BoffsAawv.  Spencery  Fearne's  Conting.  Rem.  121;  Leonard y.. Lord 
SusseZy  2  Vern.  526 ;  Papillon  v.  Voices  2  P.  Wms*  471 ;  Harrison  v. 
NayloTy  2  Cox,  247, 

Rennah  for  the  trustees. 

Vicii-CHANCELLOR.  This  is  a  question  arising  upon  the  construc- 
tion of  one  of  the  most  singular  wills  which  the  courts  of  justice  in 


me,  then  and  in  that  case  I  leave  it  to  N.,  with  this  distinction,  that  it  he  settled  on  their 
heirs  male." 

Other  clauses  related  to  estates  which  appeared  to  have  heen  purchased  from,  time 
to  time,  and  which  were  left,  as  to  one  of  them,  to  go  with  the  property  described  and 
set  down  in  Number  1  and  at  page  7,  and  upon  the  same  terms  and  conditions,  in  everj 
particular,  as  were  thereinbefore  set  forth ;  and  as  to  another  of  them,  "  to  the  person 
who  will  inherit,  as  by  this  will  is  ordered,  aU  my  property  set  down  and  descrioed  at 
Number  1,  and  to  go  with  it  in  enteul,  as  is  there  fully  described;"  and  as  to  a  third, 
*<  to  go  precisely  and  exactly  as  is  set  down  and  ordered  in  entail  at  Number  1." 

At  pa^e  54  of  the  book,  was  as  follows :  -^ 

**  Authentic  and  valid  succession  of  property  in  this  my  will  set  down  at  Number  1 
and  page  7  of  this  book,  marked"^  [this  corresponds  with  the  card  *.]  The  eldest  and 
other  sons  to  inherit  before  the  next  letter:  —  First  to  K.;  then  to  — ;  then  to  L. ; 
then  to  M. ;  then  to  N. ;  then  to  O. ;  then  to  P. ;  then  to  Q. ;  then  to  Y. 


*'  Succession  of  property  in  this  my  will  set  down  at  Number  2  and  page  IS  of  this 
book,  marked  )-(  Fifield : — First  to  KL ;  then  to  O. ;  then  to  N. ;  then  to  M. ;  then  to 
Q.  Q. ;  then  to  W. 

"  Succession  of  property  in  this  my  will  set  down  at  page  46  of  this  book,  marked  $ 
Suffolk : — First  to  &. ;  then  to  M. ;  then  to  O. ;  then  toXr. ;  then  to  W. ;  Uien  to  Q. 

"  Witness  my  hand,  Gilbert  East." 

1  The  person  indicated  by  the  letter  M.  on  the  card.  The  Vice-Chancellor,  on 
hearing  the  counsel  for  this  party,  said,  that  it  was  not  to  be  drawn  into  a  precedent, 
or  to  be  considered  as  necessanr  or  proper  to  make  parties  to  a  suit,  in  such  a  case,  any 
person  claiming  an  interest  benind  a  tenant  in  tail.  It  was  suggested,  as  a  reason  in 
this  case,  that  the  first  defendant  was  the  infant  son  of  the  plamtiff,  and  that  it  mi^ht 
be  open  to  all  to  contend,  that  the  parties  before  him  in  the  limitations  took  successive 
Ufe-eatatea. 
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this  country  have  ever  had  to  deal  with.  Sir  Gilbert  East,  the  testa- 
tor in  this  cause,  had  a  large  property,  consisting  in  part  of  money  in 
the  funds,  an  estate  in  Berkshire  called  the  Fifield  estate,  an  estate  in 
Suffolk,  and  pictures,  books,  and  furniture ;  and,  in  part,  of  other  par- 
ticulars, which  it  is  not  important  to  enumerate,  as  the  dispositions 
of  them  generally  follow  the  dispositions  of  the  property  which  I 
have  mentioned.  He  has  made  this  will  in  a  book,  in  which  the 
several  dispositions  of  his  property  are  for  the  most  part  designated 
by  different  letters ;  and  the  book  refers  to  a  card,  upon  which  the 
names  of  the  persons  intended  to  be  designated  by  the  different  letters 
are  set  down.  He  has  classed  the  principal  part  of  the  property  dis- 
posed of  by  the  will  under  three  principal  heads.  The  first,  which 
stands  under  the  head  No.  1,  relates  to  his  funded  property.  The 
second,  which  is  under  the  head  No.  2,  relates  to  the  Fifield  estate ; 
and  the  third  relates  to  the  Suffolk  estate.  He  has  directed  the  pro- 
perty comprised  in  No.  1 — the  funded  property  —  to  be  laid  out  in 
the  purchase  of  freehold  estates.  In  pursuance  of  these  directions, 
some  estates  have  been  purchased  and  conveyed  to  the  trustees  of  the 
will.  The  question  in  this  cause  is,  whether,  according  to  the  true 
construction  of  the  wUl,  the  plaintiff,  Gilbert  East,  became  entitled 
to  these  estates  as  tenant  in  tail  male,  and  whether  he  has  become 
entitled  absolutely  to  some  heir-looms  which  are  directed  by  the  will 
to  follow  the  dispositions  of  those  estates.  It  has  been  already  deter- 
mined, that  the  will  was  void  as  to  thi  testator's  real  estates;^  and 
that,  upon  the  death  of  the  testator,  Lady  East  became  entitled  for 
her  life  to  the  income  of  the  properW  comprised  in  No.  1 ;  and  that, 
upon  her  death  in  1838,  the  plaintiff  became  entitled  to  the  income 
of  that  property,  and  entitled  also  to  the  possession  of  the  heir-looms. 
And  the  testator  having  by  his  will  directed  that  the  legacy  duty 
should  be  paid  out  of  his  residuary  estate,  it  has  been  held  by  the 
Court  of  Exchequer,  in  a  suit  against  the  executor  for  the  recovery  of 
the  duty,  that  the  plaintiff  took  an  estate  in  tail  male  in  the  lands  to 
be  purchased  with  the  funded  property,  and  that  the  duty  was  pay- 
able upon  that  footing;^  and  it  has  accordingly  been  paid  out  of 
funds  in  this  court,  without  prejudice  to  the  question  to  be  determined 
in  this  cause. 

[His  honor  stated  the  material  parts  of*  the  will.  See  pp.  206  et 
seq.  in  notis.] 

The  testator  died  on  the  11th  of  December,  1828.  It  appears  that 
the  persons  designated  by  the  letters  N.  and  O.  were  not  then  in  ex- 
istence; neither  Richard  Bice  Clayton  nor  Augustus  Philip  Clayton, 
whose  eldest  eons  were  the  persons  so  designated,  having  then  been 
married. 

The  question  first  to  be  considered  in  this  case  must  be,  whether, 
under  the  limitations  of  this  will,  the  plaintiff  takes  an  estate  in  tail 
male  in  the  lands  purchased  with  the  proceeds  of  the  property  com- 


1  See  Clayton  t.  Lord  Nugent^  18  M.  &  W.  200,  where  a  considerable  portion  of  the 
irillia  stated. 
^  Videinfra,^  216,  n. 
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prised  in  No.  1 ;  for  the  plaintiiPs  title  depends  wholly  upon  that 
question.  The  question  is  no  doubt  one  upon  which  the  court 
would  be  well  warranted  in  taking  the  opinion  of  a  court  of  law ;  but 
the  parties  have  desired  that  I  would  give  my  opinion  upon  it,  and  I 
shall  not  hesitate  to  do  so,  it  being  clear  that  the  court  has  power  to 
decide  the  question,  and  my  opinion  being,  that,  wherever  the  parties 
do  not  desire  it,  the  court  ought  not  to  send,  for  the  opinion  of  other 
courts,  questions  which  it  has  itself  power  to  decide,  and  which  can 
fairly  be  decided  without  calling  for  such  assistance.^  I  am  the  more 
disposed  to  take,  upon  myself  the  decision  of  this  question,  as,  if  my 
decision  be  in  favor  of  the  plaintiff,  it  will  be  in  conformity  with  the 
opinion  already  given  at  law;  and,  if  it  be  against  the  plaintiff,  it  will 
affect  more  immediately  his  interest,  and  it  is  at  his  instance  I  abstain 
firom  sending  the  case  for  the  opinion  of  a  court  of  law. 

The  question  has  been  argued  upon  the  terms  of  the  will,  taken  in 
connection  with  the  cases  bearing  upon  the  construction  to  be  put 
upon  the  word  "  son,"  and  I  propose  to  deal  with  it  accordingly.  That 
this  testator  intended  to  create  and  has  created  an  entail  in  the  lands 
to  be  purchased  with  the  property  in  question,  no  reasonable  doubt 
can,  I  think,  be  entertained.  Every  clause  in  the  will  teems  with  ex- 
pressions of  that  intention ;  but  we  have  advanced  only  a  little  way 
in  the  case  when  that  intention  is  ascertained.  The  question  still  re- 
mains, in  whom  he  intended  the  estate  tail  to  be  vested,  whether  in 
L.  or  in  his  sons.  In  order  to  determine  this  question,  it  is  necessary, 
I  think,  in  the  first  plac<;,  to  ascertain  what  are  the  precise  limitations 
of  the  estate  in  favor  of  L.  and  of  his  sons.  The  direct  limitations  of 
the  will  in  their  favor  throw  but  little  light  upon  this  question.  There 
is  n6  mention  either  of  L.  or  of  his  sons  in  those  parts  of  the  will 
which  relate  to  No.  1  and  No.  2,  except  in  the  equivocal  expression 
^'  if  not  to  L.,"  which  is  found  in  the  series  of  limitations  applicable  to 
the  property  comprised  in  No.  1,  and  which  may  either  mean,  if  the 
testator  does  not  afterwards  leave  the  property  to  L.,  or  if  L.  does  not 
comply  with  the  conditions  of  the  will.  There  is  no  mention  of  L. 
or  of  his  sons  in  the  other  parts  of  the  will  anterior  to  the  "  authentic 
succession,"  except  in  the  expression  "  as  in  case  of  L.,"  which  is  found 
in  the  disposition  of  the  Suffolk  property,  and  which  merely  connects 
the  dispositions  in  his  favor  with  the  dispositions  in  favor  of  others ; 
and  although  the  '^  authentic  succession  "  tells  us,  that  L.  is  to  take, 
and  that  his  eldest  and  other  sons  are  to  inherit  beifore  the  next  taker, 
it  is  wholly  silent  as  to  the  estate  to  be  taken  by  L.  and  by  his  sons. 
This  is  left  to  be  discovered  from  som^  other  parts  of  the  will ;  and 
referring  to  the  devise  of  the  Suffolk  estate,  we  find  that  it  is  given 
^^to  M.,  and  afterwards  to  his  eldest  legitimate  son,  and*then  to  his 
other  legitimate  sons  in  order  of  primogeniture,  provided,  but  not  else, 
the  eldest  have  no  issue  male.  If  he  have,  it  will  go  to  him,  and  so 
on  to  the  other  sons  in  like  manner  after  the  decease  of  K.  I  repeat," 
he  adds,  ^^  I  bequeathe  all  the  property  aforesaid  to  M.  and  his  heirs 

1  See  FaUcner  v.  Grace^  9  Hare,  p.  280 ;  il  c.  12  Eng.  Rep.  218.    And  see  15  &  16 
Tict.  c.  86,  8.  61. 
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male,  in  manner  aforesaid,  as  in  the  case  of  L.,  &c.,  at  page  2,"  *  thus 
creating  a  series  of  limitations  in  favor  of  M.  and  hisisfue  male,  which, 
if  grandsons  be  read  issue  male,  corresponds  with  the  limitations  in 
favor  of  M.,  his  sons  and  grandsons,  contained  in  the  limitations  of 
the  property  No.  1,  set  forth  in  the  early  part  of  the  will.  The  ex- 
pression in  the  one  case — the  disposition  of  the  Suffolk  property  be- 
ing to  M.  and  afterward  to  his  eldest  legitimate  son,  and  then  to  his 
other  legitimate  sons  in  order  of  primogeniture,  provided,  but  not  else, 
the  eldest  have  no  issue  male ; "  and  in  the  other —  the  disposition  of 
the  property  comprised  in  No.  1  being  "to  M.  and  afterwards  to  his 
eldest  lawfully  begotten  son,  &c.,"  with  a  further  direction,  that,  in 
case  of  the  decease  of  the  eldest  son,  the  property  shall  go  to  the 
second  legitimate  son,  and  so  on  according  with  primogeniture,  but 
that  "  in  every  case  a  grandson  shall  inherit  before  the  next  named  in 
the  entail."  ^  From  this  connection  of  L.  and  M.,  and  this  correspond- 
ence of  the  limitations,  I  think  it  clear  that  these  are  the  limitations 
which  this  testator  intended  to  take  effect  in  favor  of  L.,  his  sons 
and  grandsons. 

But  it  may  be  said,  that  the  difficulty  is  not  yet  removed.  We 
have  yet  to  discover  what  is  the  meaning  of  the  word  "afterwards" 
to  L.  or  M.,  and  "  afterwards  to  his  eldest  lawfully  begotten  son,"  and 
so  on.  Does  it  mean,  that  the  sons  are  to  take  the  same  estate  as  L. 
had  before  taken?  or  does  it  mean  that  the  sons  are  to  take  after  the 
death  of  L.?  The  word  "afterwards"  occurs  very  frequently  in  this 
will;  and  it  is  not  easy  to  find  any  passage  which  unequivocally  ex- 
presses its  meaning ;  but  I  find  it  used  in  No.  1,  where  the  testator 
gives  that  property  to  K.  for  life,  and  afterwards  requests  R.  and  S. 
to  lay  it  out  in  the  purchase  of  lands ;  and  it  is  clear  that,  in  this  pas- 
sage, it  can  only  mean  after  the  death  of  K.  I  think  it  has  the  same 
meaning  throughout  this  will ;  and  that  the  limitations  in  question 
are  therefore  to  be  read  thus :  — To  L.  for  life  ;  and  after  his  decease, 
his  eldest  son,  and  then  to  his  other  sons  in  order  of  primogeniture, 
provided  his  eldest  son  have  no  issue  male,  according  to  the  terms 
used  in  the  disposition  of  the  Suffolk  property:  or  to  L.  for  life  ;  and, 
after  his  decease,  to  his  eldest  son ;  and  in  case  of  the  decease  of  his 
eldest  son,  to  his  second  son,  and  so  oninorder  of  primogeniture;  but 
with  a  proviso,  that,  in  every  case,  a  grandson  shall  inherit  before  the 
next  named  in  the  entail,  according  to  the  terms  used  in  the  disposi- 
tion of  the  property  comprised  in  No.  1. 

The  conclusion  to  be  drawn  from  these  limitations  appears  to  me 
to  be,  that  this  testator  did  got  regard  L.  as  the  stock  or  stirps,  but 
looked  to  the  sons  of  L.  as  the  parties  from  whom  the  property  was 
to  devolve  in  succession  :  and  I  think  that  the  context  of  the  will  sup- 
ports this  conclusion ;  for  not  only  do  we  find  the  default  of  issue 
male  of  the  eldest  son  mentioned  in  the  limitations  of  the  Suffolk  pro- 
perty as  the  preliminary  to  the  succession  of  the  younger  sons,  and 
also  find  the  remarkable  correspondence  between  issue  male  and 

1  Page  47,  of  tlie  bSok  containing  the  will. 

2  Supra,  p.  206,  n. 
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grandsons,  to  which  I  have  already  referred,  in  the  limitations  of  that 
property,  and  of  the  property  comprised  in  No.  1 ;  but  throughout 
this  will,  when  limitations  are  made  in  favor  of  sons,  it  is  expressly 
provided  that  they  shall  take  in  order  of  primogeniture ;  and  there 
is  no  such  provision  as  to  grandsons;  —  which,  I  think,  indicate  that 
the  sons  were  intended  to  take  by  particular  description,  but  the 
grandsons  as  a  class. 

It  was  said,  indeed,  that  it  was  sufficient  to  construe  the  word 
"  son"  to  be  a  word  of  purchase,  and  the  word  "  grandson"  to  be  a 
v>rord  of  limitation ;  but  this  argument  rests  upon  a  technical  basis  ; 
and  this  will  must  not,  I  think,  be  looked  at  with  a  technical  eye. 
We  are  searching  for  the  intention  of  the  testator;  and  if  the  testator 
has  used  expressions  which  indicate  that  he  intended  the  sons  to  take 
by  purchase,  and  the  grandsons  by  limitation,  his  intention  is  not  the 
less  apparent  because  it  may  be  open  to  technical  difficulties.  It  was 
said  again,  that  the  testator  intended  each  successive  taker  to  take 
the  whole  estate ;  but  the  testator  has,  in  several  cases,  limited  life 
estates,  and  has,  therefore,  shown  that  he  knew  how  to  limit  such  es- 
tates when  he  intended  to  do  so ;  and  for  the  reasons  I  have  already 
given,  I  think  that  he  intended  to  give  a  life  estate  only  to  L. 

It  was  also  said,  that  if  the  will  were  construed  to  give  only  a  life- 
estate  to  L.,  it  must  equally  be  construed  to  give  life-estates  only  to 
N.  and  O.;  and  that  then  the  intention  of  the  testator  in  favor  of 
their  issue  male  would  be  defeated,  they  not  having  been  born  in  the 
testator's  lifetime ;  but  I  think  that  the  testator's  intention  would 
here  be  aided  by  the  cy-pres  doctrine,  and  that  the  case  would,  in 
this  respect,  be  governed  by  Vanderplank  v.  Xing',  3  Hare,  1. 

Reliance  was  also  placed  on  the  use  of  the  word  "  inherit,"  and  up- 
on the  difficulties  which  would  arise  from  lapse  by  the  death  of  a 
grandson  in  the  lifetime  of  the  testator ;  but  1  think  that  the  word 
"  inherit"  is,  in  this  will,  for  the  most  part,  if  not  wholly,  used  in  the 
sense  of  succession  by  descent ;  and  the  argument  upon  lapse  was 
well  answered,  by  pointing  out  the  lapse  which  would  occur  by  the 
death  of  L.  himself,  if  the  estate  tail  was  held  to  be  in  him.  Upon 
the  whole,  therefore,  I  have,  though  certainly  not  without  difficulty, 
arrived  at  the  conclusion,  that,  upon  the  sound  construction  of  this 
will,  the  intention  of  the  testator  was  that  L.  should  take  for  life 
only. 

Do,  then,  the  authorities  prevent  me  from  putting  this  construction 
upon  the  will  ?  They  appear  to  me  to  establish  no  more  than  this,  that 
the  word  "  son  "  or  "  sons  "  may  be  construed  as  a  word  of  limitation 
to  effectuate  the  intention  of  a  testator.  They  do  not,  and,  indeed,  it 
could  hardly  be  expected  that  they  should,  lay  down  any  rule  by  whch 
the  court  can  be  guided  in  determining  upon  the  intention.  The  true 
question  upon  all  the  cases  is,  whether  the  expression  "  son  "  or  "  sons" 
is  used  as  nomen  collectivum  ;  and  any  subsequent  limitations  in  favor 
of  a  grandson  or  grandsons  must,  I  think,  have  a  very  important  bear- 
ing upon  this  question.  Why  do  we  find  the  subsequent  limitations 
to  the  grandson  or  grandsons,  if  the  term  son  or  sons  was  used  as  no- 
men  collectivum  ?     Would  not  the  term  son  or  sons,  if  used  in  that 
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sense,  of  Itself  include  the  grandson  or  grandsons,  without  further 
mention  of  them  ?  This  case  seems  to  me  to  stand  unaffected  by  the 
authorities,  with  the  exception  of  the  decision  of  the  Court  of  Ex- 
chequer upon  the  will  itself.^     I  have  already  adverted  to,  and  stated 


1  The  reporter  has  obtained  a  shortrhand  writer's  note  of  the  judgment  pronounced  by 
the  Court  of  Exchequer,  June  27th,  1849,  which  is  as  follows:  — 

"  We  reserved  our  judgment  on  one  point  only,  namely,  whether  Gilbert  East  Clay* 
ton,  designated  in  the  wm  of  the  late  »ir  Gilbert  East  by  the  letter  L.,  was  entitled 
under  that  will  to  an  estate  of  inheritance  in  the  lands  directed  to  be  purchased  with 
the  produce  of  the  bank  stock  and  other  funds,  or  only  to  an  estate  for  life  ?  On  this 
point  we  took  time  to  consider,  rather  because,  in  the  case  of  so  strange  a  document  as 
this  will,  it  is  difficult  to  follow  all  its  provisions  without  an  opportunity  of  reading  more 
attentively  than  can  be  done  during  an  argument,  than  £rom  any  doubt  we  entertained 
as  to  what  our  jud^ent  must  be.  We  have  now  had  an  opportunity  of  considering 
the  will  more  at  leisure,  and  we  are  clearly  of  opinion  that  L.  took  an  estate  in  taS 
male  in  the  land  to  be  purchased,  and  not  an  estate  for  life  only. 

"  The  interests  of  the  several  objects  of  the  testator's  bounty  are  to  be  ascertained 
mainly  from  the  language  of  the  early  part  of  the  will,  coupled  with  page  64,  and  ex- 
plained by  the  card. 

^  From  the  several  passages,  it  is  plain,  that,  after  the  death  of  the  testator's  widow 
in  1838,  Gilbert  East  Clayton  became  entitled  for  some  estate  and  interest  in  the  lands 
to  be  purchased,  and  the  question  is,  what  estate  egad  interest  he  took  in  them.  Kow, 
it  appears  to  us  clear  that  L.  M.  N.  O.  P.  Q.  and  V.  were  all  intended  to  take  the  same 

Suantity  of  estate,  for  they  are  all  bracketed,  as  it  were,  together  at  page  54,  and  are 
lere  designated  as  the  persons  who  are  to  take  the  property  in  succession,  with  a  mar- 
ginal note  stadng  that  the  eldest  and  other  sons  are  to  mherit  before  the  next  letter. 

"  This  must  have  precisely  the  same  effect  as  if  the  testator  had  in  words  flirected 
that  the  lands  to  be  oousht  should  be  held  and  enjoyed  by  L.,  Gilbert  East  Clayton, 
and  at  his  death  by  his  eldest  and  other  sons,  and  for  de&ult  of  such  sons  then  by  M., 
and  his  eldest  and  other  sons,  and  so  on  tlirough  the  whole  line  indicated  at  page  54. 
Even  if  there  had  been  nothing  more  than  this,  we  think  it  would  have  been  plain  that 
each  party  in  succession  must  take  an  estate  in  tail  male.  The  word  sons,  as  there 
used,  IS  clearly  nomen  coUectivum,  and  make  the  estate  of  the  devisee  an  estate  in  tail 
male,  according  to  the  doctrine  acted  on  in  Robinson  t.  Robinson,  and  followed  in  very 
many  later  decisions ;  and  the  case  is  made  even  more  plain  by  the  circumstance,  that 
two  of  the  devisees  who  were  to  take  in  succession,  namely,  those  indicated  by  the 
letters  N.  and  O.,  were  not  in  esse  at  the  date  of  the  will,  so  that  at  that  time  no  re- 
mainders could  have  been  limited  on  an  estate  for  life  given  to  them.  . 

^  *^  It  might  be  sufficient  to  stop  here  and  rest  our  iudgment  exclusively  on  the  pro- 
yisionfl  at  page  54 ;  but  it  may  be  right  to  add,  that  the  other  paasa^  in  the  will  tend- 
ing to  throw  b'ght  on  the  subject,  all  confirm,  instead  of  impeaching  the  construction 
we  adopt  The  strict  way  in  which  the  testator  at  page  1  forbids  any  person  claiming 
under  him  from  suffering  a  recovery,  or  otherwise  overturning  the  limitations  he  had 
created,  tends  to  show  that  the  estates  he  was  creating  were  such  as  he  knew  might  be 
defeated  by  a  recovery,  if  his  wishes  were  disregarded  by  his  devisees. 

*<  In  page  2,  he  in  effect  says,  diat,  at  the  decease  of  each  successive  devisee,  the 
estate  shaU  go  to  his  eldest  legitimate  son,  &c.,  clearly  showing  by  the  "  Sec."  if  there 
were  any  doubt  on  the  matter,  that  under  the  word  son  he  meant  to  designate  male 
issue  generally.  These  words  are  not,  it  is  true,  in  terms  applied  to  L.,  but  onhr  to 
those  who  were  to  come  after  L. ;  but  though  not  expressed  in  tenns,  it  is  plain  from 
the  context,  the  testator  understood  that  L.  was  to  take  the  same  estate  as  those  who 
were  to  come  afler  him,  so  that  the  words  son,  &c.,  are  applicable  to  him  as  well  as  to 
the  others. 

«'  Again,  at  page  3  the  testator  directs,  that,  in  case  of  the  decease  of  an  eldest  son 
in  any  of  the  above  cases,  the  property  shall  go  to  the  second  legitimate  son,  and  so 
on ;  but  in  every  case  a  grandson  shall  inherit  before  the  next  named  in  the  entail. 
What  is  this  but  an  inartificial  way  of  saying  that  the  devisees  shall  take  estates  in  tail 
male. 

*'  It  is  true  that  all  those  devises  are  coupled  with  directions,  that  every  devisee 
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my  views  upon  one  or  two  of  the*points  on  which  that  judgment  was 
founded.  It  is  further  rested  upon  the  ground  that  the  testator  has 
directed  that  the  lands  to  be  bought  should  be  held  by  L.,  and  at  his 
decease  by  his  eldest  and  other  sons,  and,  for  default  of  such  sons,  by 
M.  and  his  eldest  and  other  sons,  and  so  on,  and  has  also  directed, 
that,  at  the  decease  of  each  successive  taker,  the  estate  shall  go  to  his 
eldest  legitimate  son,  and  the  <'  &c.,"  being  taken  to  show,  that,  un- 
der the  word  son,  the  testator  meant  to  designate  male  issue  general- 
ly—  upon  the  prohibition  against  suffering  a  recovery,  and  upon  a 
supposed  obligation  on  the  devisees  to  abstain  from  violating  that 
prohibition.  But  it  is  to  be  observed,  with  reference  to  the  limita- 
tions, that  the  court,  in  the  construction  put  upon  them,  seems  to 
have  lost  sight  of  the  limitations  to  the  grandsons,  on  which,  as  I 
think,  the  whole  question  depends.  And  with  reference  to  the  prohi- 
bition, and  the  supposed  obligation  for  enforcing  it,  I  think  that  the 
prohibition  does  pot  necessarily  apply  to  all  the  devisees ;  and  that  it 
may  well  be  construed  to  apply  to  such  of  them  only  as  would  have 
power  to  bar  the  entail  by  recovery ;  and  beyond  the  prohibition  I  dp 
not  find  any  obligation  imposed  upon  any  of  the  devisees  not  to  suf- 
fer a  recovery.  There  is  no  such  condition  in  No.  1,  which  contains 
the  other  conditions  attaching  upon  the  estates  of  the  devisees. 

I  am  therefore  compelled  most  respectfully,  and  I  may  add  most 
reluctantly,  to  dissent  from  the  opinion  of  the  Court  of  Exchequer, 
and  to  declare  my  opinion  to  be,  that  L.,  the  plaintiff  in  this  case, 
takes  for  life  only. 

This  being  my  opinion  upon  the  construction  of  the  will,  it  is  un- 
necessary for  me  to  give  any  opinion  upon  the  question  of  executory 
trust ;  and  I  think  it  better  to  abstain  from  doing  so.  I  take  it  to  be 
well  settled,  that  a  trust  is  not  executory  in  the  sense  which  the 
court  attaches  to  the  word,  merely  because  a  conveyance  is  to  be 
made  ;  and  unnecessary  discussions  upon  the  subject  are  calculated 
to  raise  questions  which  are  better  left  at  rest  My  opinion  being, 
that  the  plaintiff  is  tenant  for  life  only,  the  bill  must  be  dismissed. 


should  abstain  from  cutting  off  the  entail,  and  bind  himself  so  to  do.  But  this  is  an 
illegal  restriction,  not  tolerated  by  the  law.  It  is  in  effect  directing  that  the  estate 
shaU  go  in  the  same' course  of  succession  in  which  it  would  go  if  g^ven  to  the  different 
devisees  as  tenants  in  tail  male ;  but  yet,  that  each  taker  in  succession  should  be  tenant 
for  life  only.  In  such  a  case,  according  to  well  recognized  rules  of  law,  the  parties 
take  estates  in  tail  male,  the  general  prevailing  over  the  particular  intention. 

^*  The  Solicitor-General,  in  his  argument  before  us,  pointed  out  sevend  other  pas- 
sages, all  more  or  less  leading  to  the  same  conclusion  as  that  at  which  we  have  arrived ; 
but  it  IS  unnecessary  to  advert  to  them,  the  points  already  noticed  being  amply  suiH- 
cicnt  to  show  all  which  we  are  called  on  to  decide,  namely,  that  Gilbert  East  Clayton 
took  an  estate  in  tail  male ;  and  so  that  on  this  record  there  must  be  judgment  for  the 
crown  for  the  sum  of  9,600/.  due  for  legacy  duty." 

VOL.  XV.  19 
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Bailet  V.  Richardson.* 

March  2,  3, 12,  and  18, 1852. 

Vendor  and  Purchaser — Notice  —  Possession  of  Lnder-tenant — Lt-' 

quiries, 

A  porch^er  haYing  notice  that  another  person,  or  his  nnder-tenant,  is  in  possession  of  the 
property,  is  not  justified  in  presuming  the  possession  of  that  person  to  be  the  possession 
of  the  vendor ;  but  is  bound  to  make  inquiries  of  the  person  who,  bj  himself  or  his  under- 
tenant)  is  so  in  possession,  or  he  will  be  deemed  to  have  notice  of  the  title  of  such  person. 

Mortgagee  purchasing  an  equity  of  redemption,  prcseryes  his  mortgage  unmerged  by  taking 
a  conyeyance  to  a  trustee,  wim  a  declaration  of  his  intention  to  that  eifect 

James  Cocker,  being  the  owner  of  properties  at  Leeds,  which  may 
be  designated  as  Lots  1,  2,  and  3,  on  the  11th  of  October,  1828,  con- 
veyed the  legal  estate  in  fee  in  Lot  2  to  Jackson,  by  way  of  mort- 
gage, for  securing  the  sum  of  800/.  He  afterwards  mortgaged  all 
the  properties,  Lots  1,  2,  and  3,  first,  on  the  22d  of  October,  1836, 
to  Marsden,  for  1,950/. ;  secondly,  on  the  18th  of  June,  1836,  to 
Muson  and  Richardson,  for  indemnifying  them  to  the  extent  of 
2,000/.  against  liabilities  they  had  undertaken  on  his  account;  and 
thirdly,  on  the  6th  of  November,  1838,  to  Bailey  for  800/.  In  the 
mortgage  to  Bailey,  parts  of  the  premises^were  described  as  being 
then  in  the  occupation  of  Bichardson  and  his  under-tenants.  Cocker 
afterwards  became  bankrupt;  and  Richardson,  in  whom  the  security 
created  by  the  deed  of  the  18th  of  June,  1836,  and  on  which  1,000/, 
was  represented  to  have  been  then  due,  had  become  vested,  purchased 
the  equity  of  redemption  from  the  assignees  of  Cocker,  and  took  a  con- 
veyance of  it,  on  the  13th  of  July,  1836,  to  Thomas  Cope,  in  trust 
for  himself,  reciting  in  the  conveyance  that  Richardson  was  desirous 
of  reserving  such  priority  of  charge  as  he  had  by  virtue  of  the  deed 
of  the  18th  of  June,  1836,  and  was,  for  that  purpose,  desirous  that 
the  equity  of  redemption  should  be  conveyed  to  Cope ;  and  the  deed 
contained  a  proviso  and  declaration,  that  the  mortgage  security 
should  remain  unmerged  and  available  as  a  protection  against  aU 
charges,  if  any  such  there  were  on  the  premises,  and  of  which  Rich- 
ardson had  actual  or  constructive  notice,  or  otherwise.  Subsequently, 
by  a  deed  dated  the  3d  of  April,  1849,  Jackson's  mortgage  was  trans- 
ferred to  Bailey,  who  thus  acquired  the  legal  estate  in  Lot  2,  and  also 
obtained  from  some  trustees,  in  whom  some  terms  were  vested  for 
securing  Bailey's  mortgage  declarations  of  trust  in  his  favor. 

The  questions  were  first,  whether  the  plaintiff,  as  the  personal 
representative  of  Bailey,  was  entitled  to  priority  over  Richardson,  in 
consequence  of  having  got  in  the  legal  estate  in  Lot  2,  and  the  de- 
claration of  trust  of  the  terras ;  and,  secondly,  whether  Richardson, 
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having  purchased  the  equity  of  redemption,  could  set  up  his  mort* 
gage  against  the  plaintiff. 

RoU  and  Humphrey^  for  the  plaintiff. 

Stuart  and  Rogers^  for  the  defendant,  Bichardson. 

Kenyan  Parker  and  J.  H.  Palmer^  for  other  defendants. 

The  cases  cited  were,  first,  on  the  effect  of  the  recital  in  the  con- 
veyance to  the  plaintiff  of  the  possession  of  Richardson  and  his  un- 
der-tenants ;  Allen  v.  Anthony^  1  Mer.  282 ;  Daniels  v.  Davison^  16 
Ves.  249 ;  and  secondly,  on  the  effect  of  the  union  in  the  same  per- 
son of  the  beneficial  interest  in  the  equity  of  redemption  and  in  the 
mortgage.  Smith  v.  Phillips^  1  Keen,  694 ;  Toulmin  v.  Steere^  3  Mer. 
210;  Parry  v.  Wright,  5  Russ.  142;  s.  c,  1  S.  &S.  369;  Titley  v. 
Daviesj  2  Y.  &  C.  C.  C.  399  n. ;  Forbes  v.  Moffat,  18  Ves.  384. 

Vice-Chancellor.  I  am  of  opinion,  that  the  premises  being 
described  in  Bailey's  mortgage  deed  as  bein^  in  the  possession  of 
Richardson  and  his  under-tenants,  the  plaintiff  is  not  entitled  to  the 
priority  which  he  has  claimed.  I  think  the  case  in  this  respect  is 
governed  by  the  decision  in  Daniels  v.  Davison,  16  Ves.  249.  An 
attempt  was  made  to  distinguish  that  case,  upon  the  ground  that  the 
premises  were  there  described  as  being  in  the  occupation  of  Daniels ; 
but  that  in  the  present  case,  they  are  described  as  being  in  the  occu- 
pation of  Richardson  and  his  under-tenants.  But  I  think  the  dis- 
tinction cannot  be  maintained.  The  principle  of  Daniels  v.  Davison 
is,  that  a  purchaser  having  notice  that  another  person  is  in  posses- 
sion, is  not  justified  in  assuming  the  possession  of  that  person  to  be 
the  possession  of  the  vendor,  but  is  bound  to  make  inquiry  of  the 
person  In  possession;  and  that  principle* reaches  the  present  case, 
whether  the  possession  was  in  Richardson  or  his  under-tenants. 

I  am  also  of  opinion,  that  Richardson,  notwithstanding  his  pur- 
chase of  the  equity  of  redemption,  is  entitled  to  set  up  his  mortgage 
against  the  plaintiff,  the  mortgage  having  been  kept  alive  notwith- 
standing the  purchase. 

The  plaintiff  having  set  up  a  claim  to  priority  which  he  cannot 
maintain,  must  pay  the  costs  of  the  affidavits,  so  far  as  they  relate 
to  the  question  of  priority.  In  other  respects,  there  must  be  the 
usual  decree  for  foreclosure. 
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May  5,  and  22;  1852. 

TeruLTU  for  Life  —  Remainder-man  —  Security, 

Where  leases,  which  the  testator  had  du«cted  to  be  renewed,  were  renewed  by  adding  a 
cestui  que  vie,  by  means  of  a  payment  out  of  funds  belonging  to  the  testator's  estate  (not 
charged  with  such  renewal,)  and  it  was  referred  to  the  Master  to  inqture  what  security  the 
tenant  for  life  of  the  leases  ought  to  give,  and  to  what  amount,  for  the  contribution  which 
he  might  be  liable  to  make  for  the  benefit  he  should  derive  from  the  renewal ;  tibe  Master 
found,  and  the  court  had  confirmed  the  finding,  that  the  payment  for  the  renewal  ought  to 
be  secured  by  a  policy  of  life  insurance  for  the  amount  paid,  in  the  name  of  the  trustees, 
on  Uie  life  of  the  new  cestui  que  vie,  the  costs  and  premiums  in  respect  of  which  ought 
to  be  paid  out  of  the  rents  and  profits  of  the  estate  to  which  the  tenant  for  life  was  en- 
titled. 

The  court  subsequently  declared  the  policy  of  lifie  insurance  to  be  a  security  for  the  benefit 
which  ^e  tenant  for  life  had  derived,  or  might  derive,  from  the  renewal,  or  might  have 
derived  therefrom  if  another  proper  life  had  been  inserted  in  lieu  of  hia  own. 

But,  sembUy  the  mode  of  providing  the  security  adopted  by  the  report  is  erroneous  in  princi- 
ple ;  for  the  object  of  the  court,  in  requiring  security  to  be  given  by  the  tenant  for  life  in 
respect  of  the  benefit  which  he  may  derive  from  the  renewal  of  the  lease,  is,  that  the  sum 
paid  out  of  the  capital  shall  be  borne  by  the  parties  in  proportion  to  the  benefits  whidi 
they  derive;  and  the  security  therefore  is  for  the  purpose  of  bringing  back  to  tiie  capital  so 
much  as  the  tenant  for  life  has  had  the  benefit  of ;  and  this  sum  (which  would  be  payable 
on  the  death  of  the  tenant  for  life)  is  not  properly  secured  by  a  policy  of  insurance  on  the 
life  of  another  person,  inasmuch  as  it  throws  upon  the  remainder-man  not  merely  the 
interest  of  the  capital  provided,  but  tha  burtiien  of  keeping  up  -  a  policy  of  life  insurance 
for  the  full  amount ;  and  it  is  mere  speculation  whether  this  burthen  will  be  compensated 
by  givine:  him  the  benefit  of  a  policy  at  a  less  rate  of  premium,  owing  to  an  earlier  insur- 
ance of  ue  life. 

Although  it  may  be,  that  when  provision  is  made  of  a  fund  for  renewal,  the  remainder-maa 
will  not  suflTer,  this  is  not  the  principle,  for  the  principle  is,  that  the  remainder-man  ouehl 
to  bear  so  much  of  the  capital  paid  for  renewal  as  may  not  be  paid  by  the  tenant  for  life 
under  the  security  which  he  has  given. 

The  court  will  not  retain  the  incon^e  of  the  tenant  for  life,  because  he  may  become  liable  to 
give  security  for  the  payments  on  account  of  renewals,  before  the  occasion  for  giving  suth 
security  has  arisen. 

A  rule,  that  the  obligation  of  the  tenant  for  life  of  property  subject  to  fines  for  renewal,  is 
satisfied  by  keeping  down  the  interest  only  of  the  amount  necessary  to  be  paid  for  the 
renewal,  would  b6  unjust  if  the  tenant  for  life  survived  the  first  cestui  que  vie,  and  a  second 
renewal  was  necessary  in  his  lifetime,  for  then  the  tenant  for  lif<^  would  have  had  the 
whole  benefit  of  the  first  renewal ;  and  the  rule  therefore  is,  that  the  tenant,  for  life  is 
bound,  not  only  to  bear  the  interest  of  the  sum  paid  for  the  renewal,  but  toi  contribute 
towards  the  payment  of  such  sum. 

A  rule,  which  attributed  one  third  of  the  expense  of  renewal  to  the  tenant  for  lifo,  and  two 
thirds  to  the  parties  in  remainder,  would  not  remove  the  injustice ;  and  therefore  the 
court  holds  that  the  amount  of  contributions  of  the  tenant  for  lifo  and  remainder-man  are 
to  be  determined  by  the  amount  of  the  benefit  which  they  respectively  derive  from  the 
renewal. 

A  QUESTION  arose  in  this  cause,  as  to  what  directions  ought  to  be 
given  in  respect  of  the  past  and  future  renewals  of  some  leases  which 
formed  part  of  the  estate  of  the  testator,  John  de  Whelpdale. 

John  de  Whelpdale,  the  testator,  was,  at  the  date  of  bis  will  and 
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the  time  of  his  death,  entitled  to  the  rectory  of  Penrith,  with  the 
tithes  thereto  belonging,  under  a  lease  granted  by  the  Bishop  of 
Carlisle  for  the  lives  of  the  testator  T.  D.  Bleagniire  and  Sarah 
Spedding;  and  he  was  also  entitled  to  some  closes  of  land,  held 
under  a  lease  for  twenty-one  years,  also  granted  by  the  Bishop  of 
Carlisle,  and  usually  renewed  every  seven  years  upon  payment  of  a 
fine;  and  by  his  will,  dated  the  i4th  of  September,  1843,  he  ap- 
pointed A.  F.  Hudleston  and  T.  D.  Bleagmire  his  trustees;  and 
bequeathed  to  his  wife,  Mary  de  Whelpdale,  the  whole  of  his  per- 
sonal estate  and  effects,  except  his  leasehold  property  under  existing 
leases,  subject  to  his  debts  and  funeral  expenses;  and  the  testator 
devised  to  his  trustees  all  his  real  property  and  landed  estates  and 
houses,  freehold,  copyhold,  customary,  or  leasehold,  whether  for  lives 
or  years,  without  impeachment' for  waste  or  involuntary  loss,  and  in 
trust  that  his  said  wife  might  and  should,  during  her  life,  receive  the 
full  rents  and  profits  accruing  and  arising  therefirom,  through  the 
assistance  of  his  two  trustees;  and  that  they  would  see  to  the 
regular  renewals,  and  to  the  discbarge  of  the  lawful  fines  and  legal 
expenses  attending  and  incident  upon  such  existing  leases,  be  the 
same  for  lives  or  for  years  as  cases  might  happen  and  occur;  and 
that  all  legal  expenses  should  be  defrayed  by  his  said  wife  out  of  the 
rents  and  profits  and  bequests  under  that  his  will,  in  the  same  and 
like  manner  as  had  theretofore  been  always  done  by  him  the  testator; 
and  he  thereof  appointed  his  said  wife  residuary  legatee ;  and  after 
the  decease  of  his  wife  he  devised  his  real  property,  estates,  and 
houses,  together  with  all  his  leasehold,  freehold,  copyhold,  and  custo- 
mary estates,  as  before  described,  unto  his  trustees,  in  trust  that  they 
woiild  see  to  the  due  administration  and  execution,  according  to  the 
true  intent  of  his  will,  and  without  impeachment  of  waste,  to  pre- 
serve contingent  remainders  thereinafter  mentioned,  that  is  to  say, 
to  the  use  of  Walter  Hutchinson  Whelpdale,  third  and  youngest  son 
of  Andrew  Whelpdale,  without  committing  waste,  for  his  life ;  and, 
after  his  decease,  to  the  use  of  the  first,  second,  third,  fourth,  and  all 
and  any  other  son  and  sons  of  the  said  Walter  Hutchinson  Whelp- 
dale successively,  in  remainder  and  in  tail  one  after  the  other  in  pri- 
ority of  birth,  and  to  the  respective  heirs  of  all  and  any  of  such  sons, 
the  elder  of  such  sons  and  the  heirs  of  his  body  male  to  be  preferred 
before  the  younger ;  and  in  default  of  such  issue  male,  then  to  the  use 
of  Andrew  Whelpdale,  deceased,  and  to  the  son  and  sons  of  his  body. 
And  the  testator  declared  that  his  trustees  should  be  allowed  all  ex- 
penses legally  issuing  and  accruing:  first,  by  his  wife,  out  of  the 
rents  and  profits  arising  from  his  real  property  during  her  life ;  and, 
after  her  decease,  by  the  person  next  to  succeed  under  his  will. 

The  testator  died  in  March,  1844 ;  and  soon  after  his  death  a  new 
lease  of  the  rectory  and  tithes,  dated  the  26th  of  October,  1844,  was 
granted  by  the  bishop  to  the  trustees  of  the  will,  for  the  lives  of  T. 
D.  Bleagmire  and  Sarah  Spedding,  (the  two  surviving  cestuis  que 
vies  under  the  old  lease,)  and  the  said  Walter  Hutchinson  Whelpdale, 
and  the  life  of  the  longest  liver  of  them ;  and  a  new  lease  of  the 
closes  of  land,  dated  the  3d  of  December,  1844,  was  also  granted  by 
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the  bishop  to  the  trastees  for  a  fresh  term  of  twenty-one  years,  the 
first  seven  years  of  the  former  term  being  expired. 

The  fines  and  fees  incident  to  these  renewab  were  paid  by  Mary 
de  Whelpdale,  and  no  claim  was  made  on  the  part  of  her  estate  in 
respect  of  those  payments.  Mary  de  Whelpdsde  died  on  the  6th 
of  May,  184a 

The  suit  was  instituted  by  the  trustees. under  the  will  of  John  de 
Whelpdale,  whd  were  also  the  executors  of  Mary  de  Whelpdale,  for 
the  administration  of  the  testator's  estate.  The  decree  of  the  25th 
of  July,  1849,  amongst  other  things,  directed  the  Master  to  inquire 
what  leasehold  property  or  estates  for  lives  or  years  the  testator  died 
seised  or  possessed  of,  and  whether  the  same  were  renewable,  and 
whether  any  leases  of  any  and  what  part  of  such  property  had  at 
any  time,  and  when  and  for  what  periods  been  renewed  and  by 
whom,  and  what  sum  or  sums  of  money  had  been  paid  and  by 
whom  for  fines  and  for  legal  and  other  expenses  or  otherwise  in 
respect  of  such  renewals,  and  out  of  w^hat  funds ;  but  the  inquiry 
was  to  be  without  prejudice  to  the  question  as  to  whom  such  fines 
and  expenses  ought  to  be  borne  by,  and  whether  any  provision  ought 
to  be  made  for  the  future  renewal  of  any  and  which  of  such  leases. 

The  Master,  by  his  separate  report,  dated  the  28th  of  March',  1850, 
found  that,  since  the  lease  for  lives  of  the  26th  of  October,  1844,  was 
granted,  and  since  the  decease  of  Mary  de  Whelpdale,  Sarah  Sped- 
ding,  one  of  the  lives  named  therein,  had  died,  and  that  no  renewal 
of  the  ledse  had  then  been  obtained  for  the  lives  of  the  survivors  and 
of  another  person  in  the  place  of  Sarah  Spedding;  and  that  the 
bishop,  about  twelve  months  previously,  upon  the  death  of  Sarah 
Spedding,  required  the  sum  of  1,748^  12s*  SdL  to  be  paid  to  him  by 
way  of  fine  for  putting  in  a  new  life  in  her  place,  besides  the  costs 
and  charges  for  a  new  lease ;  that  the  plaintiff,  T.  D.  Bleagmire,  by 
his  affidavit,  bad  Reposed,  that  he  believed  it  would  be  for  the 
advantage  of  the  parties  beneficially  interested  in  the  estate,  that  a 
new  life  should  be  added  to  the  lease  in  the  place  of  Sarah  Spedding, 
and  that  without  further  loss  of  time,  inasmuch  as  it  was  probable 
that  the  bishop  would  increase  the  amount  of  fine  required  for  the 
renewal  of  the  lease  by  reason  of  delay ;  and  that,  if  either  of  the 
two  remaining  lives  in  the  lease  should  lapse  before  the  lease  was 
renewed,  the  bishop  would  either  claim  a  very  large  sum  for  putting 
in  two  fresh  lives  or  might  refuse  to  grant  a  renewal  of  the  lease 
edtogether.  And  thie  Master  found,  that,  since  the  death  of  the 
testator,  the  sum  of  200/.  had  been  retained  year  by  year  out  of  the 
rents  and  profits  of  the  real  estate,  and  been  invested  in  the  purchase 
of  consols :  as  to  part  thereof,  in  the  name  of  Mary  de  Whelpdale 
and  the  plaintiffs ;  and  as  to  other  part  thereof,  in  the  names  of  the 
plaintiffs  alone,  to  form  an  accumulating  fund  for  the  purpose  of 
defraying  the  fines  and  fees  of,  and  attending  the  future  renewals  of, 
the  leases  as  occasion  might  require. 

By  an  order,  dated  the  4th  of  May,  1850,  made  upon  the  petition 
of  the  plaintiffs,  the  report  of  the  28th  of  March,  1850,  was  con- 
firmed ;  and  the  court  declared,  that  John  de  Whelpdale,  the  testator, 
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had,  by  his  will,  declared  that  the  k  '  ^^ 

according  to  the  usual  course  and  custoni.  ^^^ 

that  the  testator  had  not  thereby  charges  ^ 

payable  for  obtaining  such  renewals  after  the 
Mary  de  Whelpdale,  upon  any  tenant  for  life  oi 
prised  in  the  leases ;  and  it  was  referred  to  the  Mastc 
state  what  was  the  proper  amount  required  for  fincb 
obtain  a  renewal  of  such  of  the  said  leases  as  was  or 
renewable,  and  in  what  manner  and  out  of  what  fund  ti. 
ought  to  be  raised  and  paid ;  and  also  to  approve  of  a  proper  p. 
as  a  life  to  be  put  in  the  stead  of  Sarah  Spedding,  and  to  inqu. 
what  security,  if  any,  and  to  what  amount  (having  regard  to  what 
the  defendant  Walter  Hutchinson  Whelpdale,  the  tenant  for  life, 
might  have  to  contribute  to  the  said  amount  so  to  be  raised  and 
paid)  ought  to  be  given  by  the  said  defendant  for  the  contribution 
which  he  might  be  liable  to  make  for  such  benefit  as  he  should  derive 
from  such  renewals ;  and  in  making  these  inquiries,  regard  was  to  be 
had  to  the  declaration  thereinbefore  contained ;  with  liberty  to  state 
special  circumstances. 

In  pursuance  of  this  order,  a  further  separate  report,  dated  the  9th 
of  July,  1850^  was  made,  whereby  it  was  found  that  the  sum  of  1,788Z. 
55.  IdL  was  the  proper  amount  required  for  fines  and  fees  and  to  obtain 
a  renewal  of  the  lease  of  the  rectory,  then  renewable ;  and  that  the 
same  ought  to  be  raised  by  sale  of  a  competent  part  of  the  sum  of 
2,4512.  195»  \d,  consols,  standing  to  an  account,  <^£i;  parte^  The 
Lancaster  and  Carlisle  Railway  Company.  The  account  of  the 
trustees  of  the  will  of  John  de  Whelpdale,"  which  had  arisen  from 
the  sale  to  that  company  of  part  of  the  real  estate  of  the  testator ; 
without  prejudice  to  any  question  out  of  what  fund  the  fines  and 
fees  ought  ultimately  to  be  paid ;  and  that  Mary  Ann,  the  wife  of 
James  Holmes  Nicholson,  was  a  proper  person  as  a  life  to  be  put  in 
the  stead  of  Sarah  Spedding ;  and,  under  an  order,  dated  the  30th 
of  July,  1850,  so  much  of  the  2,451/.  195.  Id.  consols,  as  would  raise 
the  sum  of  1,788/.  5^.  Id.  was  sold,  and  the  produce  applied  in 
payment  of  the  fine  and  fees  for  the  renewal  of  the  leases. 

The  Master  afterwards,  proceeding  under  the  order  of  the  4th  of 
May,  1850,  made  a  further  separate  report,  dated  in  January,  1851, 
whereby  he  found,  that,  in  pursuance  of  his  report  of  the  9th  of 
July,  1850,  and  the  order  of  the  20th  of  July,  1850,  the  1,788/.  5s.  Id. 
had  been  paid  for  the  renewal  of  the  lease;  and  that  Mary  Ann 
Nicholson  had  been  put  in  as  a  life  instead  of  Sarah  Spedding,  by 
an  indenture  of  lease,  dated  the  21st  of  September,  1850,  made 
between  the  Bishop  of  Carlisle  of  the  one  part,  and  the  plaintiffs 
of  the  other  part;  and  he  was  of  opinion  (having  regard  to  the 
declaration  contained  in  the  said  order)  that  the  1,788/.  55.  7e/.  ought 
to  be  secured,  to  be  repaid  upon  the  decease  of  Mary  Ann  Nicholson ; 
and  that,  for  the  purpose  of  securing  the  repayment  thereof,  an 
insurance  in  a  substantial  life  insurance  office  ought  to  be  effected 
for  the  payment  of  that  amount  upon  her  decease ;  and  that  the 
costs  of  effecting  such  insurance  and  the  annual  premiums  or  other 
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thj^ments  necessary  for  keeping  the  same  on  foot,  ought  to  be  paid 
fi^t  of  the  rents  and  profits  of  the  estates  in  question  in  this  cause ; 
iy  means  whereof  the  defendant,  Walter  Hutchinson  Whelpdale, 
would,  during  his  life,  contribute  the  annual  income  which  would 
otherwise  have  been  payable  to  him  from  the  fund,  out  of  which  the 
1,788/.  5^.  7d.  had  been  raised  and  paid ;  and  also,  in  case  Mary  Ann 
Nicholson  should  die  in  his  lifetime,  would  have  contributed  the 
whole  of  the  sum  of  1,788/.  5^.  7d,  upon  her  decease ;  and  also,  in 
case  Mary  Ann  Nicholson  should  survive  him,  would  have  con* 
tributed  by  the  payment  of  the  annual  premiums  out  of  the  rents 
during  his  life,  such  a  proportion  of  the  1,788/.  5s.  Id,  as  the  length 
of  his  life  should  have  borne  to  the  length  of  the  life  of  Mary  Ann 
Nicholson ;  and  that  the  effecting  such  life  insurance  in  the  names 
of  the  plaintiffs,  as  the  trustees  for  the  renewal  of  the  lease,  and  the 
payment  of  the  premiums  payable  in  respect  thereof  out  of  the  rents 
and  profits  of  the  estates,  would  afford  an  ample  security  for  what 
the  defendant,  Walter  Hutchinson  Whelpdale,  might  have  to  con- 
tribute towards  the  1,788/.  5*.  Id.  The  Master  then  stated,  that  the 
Monarch  Life  Assurance  Company  had  been  proposed  to  him  as  a 
responsible  company,  and  he  had  allowed  the  proposal ;  and  he  was 
of  opinion  (having  regard  to  the  declaration  contained  in  the  said 
order)  that  an  assurance  should  be  forthwith  effected  with  the  Mon- 
arch Life  Assurance  Company,  for  the  payment  to  the  plaintifis,  their 
executors,  dec.,-  as  trustees  for  the  renewal  of  the  lease  of  the  rectory, 
of  the  sum  of  1,788/.  5s.  Id.^  upon  the  decease  of  Mary  Ann  Nichol- 
son ;  and  that  the  costs  of  effecting  such  insurance,  and  also  of  the 
annual  premiums  or  other  payments  necessary  for  keeping  the  same 
on  foot,  should  be  paid  out  of  the  rents  and  profits  of  the  estates  in 
question  in  this  cause;  and  that,  during  the  life  of  the  defendant, 
Walter  Hutchinson  Whelpdale,  such  premiums  or  other  payments 
should  be  paid  by  the  receiver  in  the  cause. 

By  an  order  of  the  1st  of  March,  1851,  the  Master's  separate 
report,  of  the  29th  of  January,  1851,  was  confirmed ;  and  it  was 
ordered  that  the  plaintiff  should  be  at  liberty  forthwith  to  effect  an 
insurance  with  the  Monarch  Life  Assurance  Company  for  payment 
to  the  plaintiffs,  their  executors,  &c.,  as  trustees  as  aforesaid,  of  the 
sum  of  1,788/.  5^.  7d.,  upon  the  decease  of  Mary  Ann  Nicholson,  the 
policy  for  such  insurance  to  be  in  the  form  therein  referred  to ;  and 
that  the  costs  of  effecting  such  insurance,  and  also  of  the  annual 
premiums  and  other  payments  necessary  for  keeping  the  same  on 
foot,  should  be  paid  out  of  the  rents  and  profits  of  the  estates  in 
question  in  the  cause ;  and  that  the  receiver  should  pay  the  same  out 
of  such  rents  and  profits. 

The  Master  having  subsequently  made  his  general  report,  (referring 
to  his  separate  report  of  the  27th  of  March,  I860,)  the  cause  came 
on  for  further  directions. 

Russell^  Roltj  Willcock,  Speedy  and  Selwyn^  appeared  for  the  differ- 
ent parties. 
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Vig£-Chanckllor.  In  determining  this  case,  it  is  necessary,  I 
think,  in  the  first  place  to  consider  what  are  the  points  in  the  cause 
which  are  open  for  present  adjudication;  for,  upon  examining  the 
decree,  reports,  and  orders,  it  will,  I  think,  be  found  that  nearly  all 
the  questions  as  to  the  renewal  of  these  leaseholds,  which  have  yet 
arisen  under  the  will  of  this  testator,  have  been  already  disposed  of; 
'  and  that  there  is  little  left  for  the  court  now  to  determine,  consistently 
with  its  general  rule,  that  questions  are  to  be  decided  as  they  arise, 
and  not  by  anticipation.  No  claim  being  made  in  respect  of  the 
fines  and  fees  paid  upon  the  renewals  by  Mary  de  Whelpdale,  there 
is  no  question  now  arising  under  the  inquiries  directed  by  the  decree, 
as  to  the  past  fines  and  expenses;  and  as  to  the  1,788/.  55.  7(1,  paid 
upon  the  renewal  under  the  order  of  the  court,  I  think  that  (whatever 
my  opinion  might  have  been  upon  the  subject)  the  order  of  March, 
•  1851,  confirming  the  report  of  January,  1861,  concludes  the  question 
as  to  the  security  which  ought  to  be  given  by  Walter  Hutchinson 
Whelpdale,  for  the  contribution  he  may  be  liable  to  make  for  the 
benefit  he  may  derive  from  that  renewal ;  for  I  think  that  report  must 
be  taken  to  have  been  made  with  reference  to  so  much  of  the  order 
of  the  4th  of  May,  1850,  as  had  not  been  exhausted  by  the  previous 
reports,  namely,  the  question  of  the  security  which  Walter  Hutchin- 
son Whelpdale  ought  to  give.  I  think,  however,  that  neither  the 
report  of  January,  nor  the  order  of  March,  1851,  concludes  the  ques- 
tion how  the  1,788/.  55.  7rf.  ought  ultimately  to  be  paid,  for  this  ques- 
tion was  expressly  reserved  by  the  report  of  the  9th  of  July,  1850, 
and  therefore  by  the  order  of  the  20th  of  July,  1850^  confirming  that 
report ;  and  the  report  of  January,  1851,  finds  no  more  than  that  the 
sum  in  question  ought  to  be  secured  by  insurance^  thus  leaving  open 
the  question  how  it  ought  to  be  paid. 

In  cases  of  this  nature,  the  first  point  to  be  considered  is,  what  are 
the  provisions  of  the  instrument  by  which  the  leaseholds  are  settled 
—  whether  they  prescribe  renewal  expressly  or  by  implication  —  and 
if  so,  whether  they  point  out  the  mode  by  which  the  expenses  of  the 
renewal  are  to  be  paid ;  for  property  of  this  description  may  no  doubt 
be  given  in  such  a  mode  as  to  indicate  that  it  was  not  intended  to 
impose  any  obligation  to  renew ;  and  of  course  the  donor  or  settler 
may  so  model  his  disposition  as  to  throw  the  expense  of  renewal 
upon  all  or  any  of  the  persons  in  whose  favor  the  limitations  of  the 
estate  are  created,  as  he  may  think  fit.  If,  upon  the  examination  of 
the  instrument  by  which' the  leaseholds  are  settled,  it  appears  that  no 
obligation  to  renew  was  intended  to  be  imposed,  no  further  question  ' 
arises,  except  in  cases  in  which  the  party  taking  the  estate,  although 
under  no  obligation  to  do  so,  thinks  proper  to  renew ;  and  his  interest 
being  limited,  this  court  attaches  an  equity  upon  the  renewal,  and 
then  it  ffdls  to  be  considered  what  are  the  obligations  attaching  upon 
the  party  claiming  the  benefit  of  such  an  equity  in  favor  of  the  party 
by  whom  the  renewal  has  been  effected.  If  the  instrument  by  which 
the  leaseholds  have  been  settled  imposes  the  obligation  to  renew,  and 
points  out  the  mode  by  which  the  expenses  of  the  renewal  are  to  be 
paid,  that  mode  necessarily  prescribes  the  obligations  which  were  in- 
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tended  to  be  imposed  upon  the  parties  claiming  under  the  instrument, 
and  must  be  followed  accordingly.  K  the  instrument  imposes  the 
obligation  to  renew,  and  does  not  point  out  the  mode  in  which  the 
expenses  of  the  renewal  are  to  be  paid,  the  court  must  determine  the 
mode ;  and  the  question  arises,  what  is  the  rule  of  the  court  upon  the 
subject  ? 

In  the  present  case,  the  order  of  the  4th  of  May,  1850,  has,  I  think, 
settled  under  which  of  the  foregoing  classes  the  case  is  to  be  ranked ; 
for  it  has  declared  that  the  testator  has  directed  the  leases  to  be  re- 
newed, and  that  he  has  not  charged  the  fines  and  expenses  upon  any 
tenant  for  life  of  the  property  comprised  in  the  leases;  and  upon 
examining  the  will,  I  see  no  ground  whatever  to  hold  that  they  are 
charged  upon  any  other  person  or  property.  The  case,  therefore,  is 
one  in  which  it  is  for  the  court  to  determine  how,  independently  of 
any  directions  contained  in  the  will,  the  fines  and  fees  are  to  be  paid. 

I^ayments  of  this  nature  being  required  to  be  made  immediately, 
and  in  an  aggregate  sum,  and  the  obligation  to  renew  rendering  it 
necessary  that  they  should  be  made,  trustees  when  they  have  had  the 
power  to  do  so,  and  the  courts  when  applied  to,  have  been  compelled 
to  resort  to  any  property  available  for  the  purpose  of  meeting  such 
payments ;  and  accordingly  the  amounts  required  have  generally  been 
raised  by  mortgage,  and  in  the  present  case  have  been  provided  out 
of  funds  in  court,  which  formed  part  of  the  corpus  of  the  testator's 
estate ;  but  it  is  obvious  that  the  obligations  of  the  parties  may  not 
correspond  with  their  rights  in  the  property  thus  adventitiously  re- 
sorted to,  and  that  the  equity  between  the  parties  could  not  therefore 
rest  upon  that  footing,  but  must  be  settled  upon  some  other  basis. 

The  first  and  most  obvious  equity  is  this :  that,  where  the  estate  is 
limited  for  life,  with  remainders  over,  and  the  fines  are  raistisd  by  mort- 
gage, the  tenant  for  life  should  keep  down  the  interest  of  the  mort- 
gage, the  payment  out  of  the  corpus  being  for  the  benefit  of  all  the 
parties ;  and  accordingly  this  rule  has,  I  believe,  at  all  times  pre- 
vailed; but  this  rule  was  evidently  insufficient  to  meet  the  Justice  of 
the  case.  For  instance,  if  the  lease  was  renewed,  and  the  nne  raised 
by  mortgage,  and  the  tenant  for  life  survived  all  the  cestuis  que  vies 
in  the  renewed  lease,  and  the  lease  was  then  again  renewed,  the  estate 
would  go  to  the  remainder-man  charged  with  the  mortgage  created  on 
the  first  renewal;  but  the  whole  benefit  of  that  renewal  would  have 
been  enjoyed  by  the  tenant  for  life.  The  tenant  for  life,  therefore,  was 
held  liable  to  contribute  to  the  payment  of  the  fine,  in  addition  to  the 
obligation  of  keeping  down  the  interest  on  the  mortgage.  It  then 
became  a  question  to  what  extent  he  should  contribute?  and  the  old 
rule  of  the  court  appears  to  have  been,  that  he  should  contribute  one 
third,  the  remainder-man  paying  two  thirds :  the  court  in  this  respect 
adopting  what  was  formerly  the  rule  of  the  court  as  to  mortgages. 
But  this,  as  observed  by  Lord  Eldon  in  White  v.  TTAfte,  9  Ves.  554, 
was  applying  a  rule  as  to  another  species  of  estate,  ^^  distinct  in  the 
very  point  that  furnished  the  rule,"  id.  560,  and  it  was  calculated  to 
palliate  only,  and  not  to  remove,  the  injustice  which  led  to  its  intro- 
duction ;  and  the  court,  therefore,  has  now  adopted  the  sounder  rule, 
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which  I  take  to  be  well  settled  by  the  more  modem  authorities,  that, 
in  these  cases,  tenants  for  life  and  remainder-men  are  to  contribute  in 
proportion  to  the  benefits  which  they  derive  from  the  renewal. 

This  rule,  however,  although  most  just  in  principle,  is  attended  with 
manifest  inconvenience.  It  is  impossible,  from  the  nature  of  the 
case,  to  foresee,  at  the  time  when  the  renewal  is  effected,  to  what  ex- 
tent the  tenants  for  life  and  remainder-men  respectively  will  benefit  by 
the  renewal,  and,  therefore,  in  what  proportions  they  ought  to  contri- 
bute to  the  fines.  The  tenants  for  life  may  outlivQ  all  the  cestuis  que 
vieSf  and  thus  get  the  whole  benefit  of  the  renewed  lease,  or  they  may 
die  before  they  get  any  benefit  from  it  The  court  has  been  at  all 
times  embarrassed  with  the  difficulty  which  this  state  of  circumstances 
creates;  and  from  this  difficulty  has  arisen  the  further  rule,  which 
is  so  well  expounded  in  Jones  v.  Jones,  5  Hare,  440 ;  see  5  Hare,  pp. 
465  Bt  seq. ;  that  the  tenant  for  life  is  to  give  security  for  the  benefit 
which  he  may  derive  from  the  renewal.  It  still,  however,  remains  to 
be  determined  what  the  security  is  to  be.  In  the  present  case,  I  do 
not  feel  myself  at  liberty  to  determine  the  point.  As  to  future  re- 
newals, it  would,  I  think,  be  going  beyond  the  rule  of  the  court,  to 
make  any  declaration  respecting  them;  and  as  to  the  security  in 
respect  of  the  1,788^  5s,  IdL,  I  consider  the  question,  as  I  have  already 
observed,  to  be  concluded  by  the  order  confirming  the  report  of 
January,  1851. 

So  much,  however,  was  said  at  the  bar  upon  the  subject  of  that 
report,  that  I  feel  bound  to  say,  that,  as  at  present  advised,  I  do  not 
see  my  way  to  the  principle  on  which  it  is  founded,  and  that  it  seems 
to  me  to  proceed  altogether  upon  an  erroneous  footing.  The  Master 
seems  to  have  been  looking  to  a  fund  being  provided'  for  future 
renewals ;  but  what  he  was  required  to  do  was,  to  find  what  security 
ought  to  be  given  for  the  benefit  which  might  be  derived  by  the 
tenant  for  life  from  the  then  intended  renewal.  The  object  of  th^ 
court  in  these  cases  is,  that  the  sum  paid  out  of  the  capital  shall  be 
borne  by  the  parties  in  proportion  to  the  benefits  which  they  derive ; 
and  the  security,  therefore,  is  for  the  purpose  of  bringing  back  to  the 
capital  so  much  as  the  tenant  for  life  has  had  the  benefit  of,  leaving 
the  rest  to  be  borne  by  the  parties  who  may  succeed  him ;  and  it  is 
difficult  to  see  how,  when  this  amount  would  be  payable  on  the  death 
of  the  tenant  for  life,  a  policy  of  insurance  on  the  lifet  of  another 
person  could  be  a  proper  security  for  it.  It  may,  indeed,  be  said, 
that  if  a  fund  be  provided  for  the  renewal,  the  remainder-man  would 
not  suffer ;  but  this  is  not  the  principle  on  which  the  order  of  refer- 
ence to  the  Master  was  made,  nor,  so  far  as  I  am  aware,  a  principle 
on  which  the  court  has  ever  acted  ;  and  it  is,  in  my  opinion,  at  least 
open  to  very  grave  doubt,  whether  it  is  a  principle  on  which  the 
court  ought  to  act.  What  the  remainder  man  ought  to  bear,  is  so 
much  of  the  capital  paid  for  the  renewal  as  may  not  be  repaid  by 
the  tenant  for  Ufe,  under  the  security  which  he  has  given,  in  respect 
of  the  benefit  he  has  derived ;  but  the  principle  adopted  by  this  re- 
port, would  throw  upon  him,  not  merely  the  interest  of  the  whole 
capital,  but  the  burthen  of  keeoing  up  a  policy  for  the  full  amount. 
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It  was  said  too,  that  the  remainder-man  would  himself  be  bound  to 
give  security,  and  that  he  would  have  the  benefit  of  a  poUcy  at  a  less 
rate  of  premium  in  consequence  of  the  early  insurance  of  the  life; 
but  whether  this  advantage  would  countervail  the  additional  burthen 
which  might  fall  upon  him,  would  be  mere  matter  of  speculation. 
There  has  been,  I  suspect,  in  this  case,  some  misunderstanding  of  the 
case  of  Greenwood  v.  Evans,  4  Beav.  44.  The  policy  of  insurance 
in  that  case  does  not  appear  to  have  been  the  security  given  by  the 
tenant  for  life  for  the  benefit  which  he  might  derive  from  the  renewal, 
but  a  policy  effected  by  the  trustees  for  the  purpose  of  providing  for 
future  renewals,  and  the  inquiry  as  to  keeping  it  on  foot  and  effect- 
ing new  policies  was  by  consent 

Under  the  circumstances  of  the  present  case,  all  that  I  can  do  with 
the  policy  is  to  declare  it  to  be  a  security  for  the  benefit  which  the 
defendant,  Walter  Hutchinson  Whelpdale,  has  derived  or  may  derive 
from  the  renewal,  or  would  have  derived  therefrom  if  another  proper 
life  had  been  inserted  in  lieu  of  his  own  life ;  for  I  think  there  is 
nothing  in  this  gase  to  warrant  his  position  being  altered  by  his  own 
life  having  been  inserted.  In  White  v.  White,  see  9  Ves.  561,  it  was 
indeed  held,  that  the  position  of  the  tenant  for  life  might  be  thus 
altered,  but  the  decision  went  upon  the  special  terms  of  the  will. 

It  appears  by  the  reports  that  the  trustees  have  retained  some  rents 
which  accrued  due  in  the  lifetime  of  Mary  de  Whelpdale,  and  some 
which  have  accrued  due  since  her  decease.  As  to  the  former,  it  was 
argued,  on  the  part  of  the  defendants,  that  they  ought  to  be  consi- 
dered as  having  been  appropriated  to  future  renewals;  but  I  see 
nothing  in  the  case  which  can  justify  such  a  conclusion;  and  I 
think,  therefore,  that  these  rents  must  be  paid  over  to  the  plaintiffs,  as 
the  executors  of  Mary  de  Whelpdale.  As  to  the  rents  accrued  due 
since  her  death,  and  retained  by  the  trustees,  I  think  they  must  be 
paid  over  to  the  receiver.  The  security  required  in  respect  of  the 
past  renewal  having  been  approved  by  the  court,  there  is  no  ground 
for  retaining  them  on  that  account;  and  I  think  they  cannot  be 
retained  on  account  of  the  security  which  may  hereafter  become 
necessary  in  respect  of  future  renewals.  To  retain  the  income  of  a 
tenant  for  life,  because  he  may  become  liable  to  give  security  before 
the  occasion  for  giving  it  has  arisen,  would,  I  think,  be  going  beyond 
what  would  be  warranted  either  by  authority  or  principle. 

My  order  therefore  as  to  the  fines  must  be,  to  declare  that  the  seve- 
ral parties  interested  under  the  will  of  the  testator  in  the  leasehold 
premises  thereby  devised  and  bequeathed,  ought  to  have  contributed 
and  ought  to  contribute  to  the  fines,  fees,  and  expenses,  payable  upon 
the  renewals  of  the  leases  under  which  such  premises  are  held,  in 
proportion  to  the  benefits  which  they  have  respectively  derived,  and 
may  respectively  derive,  from  such  renewal ;  and  in  particular  that 
the  defendant,  Walter  Hutchinson  Whelpdale,  ought  to  contribute 
to  the  1,788/.  5$.  Id.,  appearing  by  the  report  of  January,  1851,  to 
have  been  paid  for  the  fines  and  expenses  of  and  incident  to  the 
renewal  of  the  lease  of  the  rectory  and  tithes,  in  proportion  to  the 
benefit  he  has  derived  and  may  derive  from  such  renewal,  or  might 
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have  derived  therefrom,  if,  upon  such  renewal,  another  proper  life  had 
been  inserted  in  the  lease  in  liea  of  his  own  life ;  and  to  declare  that 
the  policy  of  insurance  ought  to  be  held  as  a  security  for  what  it 
may  ultimately  appear  the  said  defendant,  Walter  Hutchinson 
Wbelpdale,  ought  so  to  contribute. 


Fabbbr  v.  Barker.^ 

March  22,  23,  and  Julj  6,  1852. 

Legacy — Children  living- at  the  Death  of  Sfc, — Gift  over  on  Death 

under  Twenty-one  —  Construction. 

Legacies  of  1,000/.  each  to  the  three  children  then  living  of  A,  the  testator^s  daughter,  with  a 
proviso  for  the  pajment  of  the  interest  for  their  maintenance  daring  minority,  and  a  bequest 
of  2,000/.  to  trostees,  npon  trust  for  A,  for  her  life ;  and  from  and  after  her  decease,  for 
all  and  every  her  children  living  at  her  decease,  equally  to  be  divided,  with  a  proviso  that, 
if  any  one  or  more  of  the  children  of  A  should  die  under  twenty-one,  without  leaving  issue, 
tiie  original  and  accrued  legacies  and  shares  bequeathed  to  the  child  or  children  so  dyins 
should  go  to  the  others  and  other  of  the  said  children,  e<][UAlly ;  and  a  declaration  that,  if 
all  the  diildren  of  A  should  die  under  twenty-one,  and  without  leaving  issue,  the  legacies 
of  1,000/.  apiece  should  not  be  rusable ;  but  from  and  after  the  decease  of  the  Isist  surviv- 
ing child,  the  said  legacies — and  from  and  after  the  decease  of  her  daughter  the  2,000/.— 
should  sink  into  the  residue :  — • 

ndd\  that  the  rights  of  the  children  of  A  in  the  legacy  of  2,000/.  were  contingent  upon  their 
surviving  their  mother. 

Some  of  the  reasons  which  have  influenced  the  court  in  decisions  in  favor  of  Testing  legacies 
in  children,  have  no  application  in  the  case  of  grandchildren,  where  there  is  nothing  to 
show  that  the  testator  had  placed  himself  in  loco  parentis. 

The  cases  in  favor  of  vesting  carried  to  their  full  extent 

Though  there  may  not  be  any  different  rule  of  construction  applicable  to  wills  and  settle- 
meats,  vet  the  different  character  of  the  instrument  is  a  circumstance  to  be  weighed  in 
determming  the  effect  of  the  disposition  it  contains :  shares  under  a  settlement  beii^  held 
not  to  be  vested,  might  create  a  resulting  trust  for  the  settlor;  whilst  in  a  will  the  residuary 
legatee  might  take. 

Robert  Farrer,  by  his  will,  dated  in  January,  1835,  after  bequeathing 
unto  his  daughter,  Mary,  the  wife  of  John  Kettlewell,  the  sum  of  2,000/., 
to  be  paid  within  twelve  months  next  after  his  decease,  proceeded : 
"  I  give  and  bequeathe  to  the  three  children  now  living  of  my  said 
daughter,  Mary  Kettlewell,  the  sum  of  1,000Z.  apiece,  to  be  paid  to 
them  respectively  when  and  as  they  shall  severally  attain  the  age  of 
twenty-one  years."  And  the  testator  directed,  that,  from  his  decease 
until  the  said  three  legacies  should  become  payable,  interest  thereon 
at  51.  per  cent  per  annum  should  be  paid  to  the  father  or  guardian 
of  the  respective  legatees  thereof,  to  be  applied  in  maintaining,  edu- 
cating, bringing  up,  and  providing  for  such  legatees  during  their  re- 
spective minorities.     And  the  testator  bequeathed  unto  trustees  there- 
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in  named  the  sum  of  2,000/.,  to  be  paid  within  twelve  months  next 
after  his  decease;  and  he  directed  that  such  sum  of  2,000/.  should 
carry  interest  from  the  time  of  his  decease  until  the  same  should  be 
raised  or  paid,  at  5/.  per  cent,  per  annum ;  and  that  such  interest 
should  be  paid  and  applied  in  the  same  manner  as  the  dividends  and 
interesif  to  arise  from  the  said  sum  of  2,000/.  (after  the  same  had  been 
invested  as  thereinafter  directed)  would  be  payable  and  applicable  by 
virtue  of  his  will ;  and  he  declared  that  the  said  trustee  should  stand 
possessed  of  the  said  sum  of  2,000/.  upon  trust  to  invest  the  same  as 
therein  mentioned,  and  stand  possessed  of  the  interest  thereof,  and 
the  securities  for  the  same  respectively,  upon  trust  to  pay  the  said 
dividends  and  interest,  when  and  as  the  same  should  become  due,  to 
his  said  daughter  during  her  life,  for  her  separate  use ;  and  from  and 
after  the  decease  of  his  said  daughter,  the  said  sum  of  2,000/.  should  be 
in  trust  for  all  and  every  the  children  of  his  same  daughter  (living  at 
her  decease,)  equally  to  be  divided  between  or  amongst  them,  if  more 
than  one.  And  if  there  should  be  but  one  such  child,  then  the  whole 
should  be  in  trust  for  that  one  or  only  child.  And  he  declared  and 
directed,  that  the  share  or  respective  shares  of  such  of  the  said  child- 
ren as  should  have  attained  the  age  of  twenty-one  years  in  the  life- 
time of  their  said  mother,  should  be  paid  or  transferred  to  him,  her, 
or  them  respectively,  as  soon  as  conveniently  might  be  after  her  de- 
cease and  that  the  share  or  respective  shares  of  such  of  the  same  child- 
ren as  should  be  under  the  age  of  twenty-one  years  at  the  time  of 
her  decease,  should  be  paid  or  transferred  to  him,  her,  or  them  respect- 
ively, when  and  as  he,  she,  or  they  should  attain  that  age,  together 
with  the  accumulated  dividends  and  interest  arising  therefrom  in  the 
mean  time.^ 

The  testator  died  in  April,  1835.  The  three  children  of  Mary  Ket- 
tlewell,  the  daughter,  who  were  mentioned  in  the  will  to  be  then  liv- 
ing, were  Robert,  Mary,  and  Hannah.  Robert  died  in  the  lifetime  of 
the  testator,  under  age,  and  without  issue.  Mary  (the  grand-daugh- 
ter) Attained  twenty-one,  but  afterward  died  in  the  lifetime  of  her 
mother,  without  having  been  married.  Hannah  married  James  Meek, 
and  also  attained  twenty-one,  but  afterwards  died  in  the  lifetime  of 
her  mother,  without  issue ;  Mary  Kettlewell,  the  mother,  never  bad 
any  other  children,  and  died  in  October,  1851. 

The  claim  was  filed  by  the  executors  of  William  Farrer  the  son, 
and  of  Mary  Kettlewell  the  daughter  of  the  testator,  who  were  two  of 
his  residuary  legatees,  to  have  the  rights  and  interests  of  all  parties  in 
the  legacy  of  2,000/.  declared,  and  to  have  one  third  part  thereof  paft 
to  the  plaintiffs,  the  executors  of  Mary  Kettlewell,  and  one  other  third 
part  to  the  plaintiffs,  the  executors  of  William  Farrer. 

Walker  and  Robson,  for  the  residuary  legatees,  claimed  the  fund  — 
arguing,  first,  that  there  was  no  gift  except  to  children  of  the  daugh- 
ter living  at  her  death ;  and  none  of  the  children  answered  the  de- 
scription :  and  secondly,  that,  as  some  of  the  children  of  the  daughter 

*  Here  followed  two  clauses  which  are  quoted  in  the  judgment,  p.  281,  and  are  stated 
in  that  part  of  the  report  only,  to  avoid  repetition. 
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attained  the  age  of  twenty-one,  the  gift  over  in  default  of  that  event 
did  not  take  effect  They  contended  that  the  original  gift  was  clear 
and  unambiguous,  and  that  the  court  would  not  reject  words  of  re- 
striction or  qualification,  unless  they  were  repugnant  to  the  rest  of  the 
clause  in  which  they  were  found.  On  the  first  point,  they  cited 
Bielefield  v.  Record^  2  Sim.  364 ;  Tucker  v.  Harris^  5  Sim.  538 ;  Taw» 
ney  v.  Ward^  1  Beav.  563 ;  La  Roche  v.  Daviesy  3  Y.  &  Cr.  612  n. ;  Bull 
V.  Pritckardy  5  Hare,  567 ;  Hotchkin  v.  Humfrey^  2  Madd.  65  ;  Bright 
V.  RowCj  3  My.  &  K.  316 ;  and  on  the  effect  of  the  gift  over,  Elli- 
combe  v.  GompertZj  3  My.  &  Cr.  127 ;  and  Fitzgerald  v.  Field,  1 
Russ.  430. 

W,  P.  Woody  C.  Barber,  Willcock,  and  Bodes,  for  the  personal  repre- 
sentatives of  Hannah  and  Mary,  the  granddaughters,  contended  — 
that  upon  the  words  of  the  declaratory  clause,  applying  to  the  event 
of  the  death  of  the  children  under  twenty-one  without  issue,  and 
giving  over  the  shares  thereinbefore  given,  it  was  clear  that  the  tes- 
tator did  not  intend  that  the  vesting  of  the  shares  should  depend  on 
the  children  surviving  their  mother ;  and  that  the  'court  would  seek 
for  the  construction  which  gave  the  children  vested  int-erest  in  their 
shares  at  twenty-one.  Perfect  v.  Lord  Curzon,  5  Madd.  442 ;  Torres 
V.  Franco,  1  Russ.  &  My.  649 ;  Hope  v.  Lord  Clifden,  6  Ves.  499  ; 
Woodcock  V.  Duke  of  Dorset,  3  Bro.  C.  C.  569 ;  Howgrave  v.  Cartier, 
3  Ves.  &  B.  79 ;  Povns  v.  Burdett,  9  Ves.  428 ;  King  v.  Hake,  Id. 
438 ;  Fry  v.  Lord  Sherburne,  3  Sim.  243 ;  Halifax  v.  Wilson,  16  Ves. 
168 ;  and    Giles  v.  GiUs,  8  Sim.  360 

Bagshawe  for  Barker,  the  trustee. 

Vice- Chancellor.  The  question  to  be  determined  is,  whether, 
in  the  events  which  have  happened,  the  2,0002.  legacy  has  fallen  into 
the  residue  of  the  testator's  estate;  and  this  question  depends  upon 
whether  Mary  Kettlewell  the  granddaughter,  and  Hannah  Meek  — 
the  children  of  Mary  Kettlewell  the  daughter,  who  attained  twenty- 
one  and  died  in  her  lifetime,  acquired  vested  interests  in  this  legacy. 
I  am  of  opinion  that  they  did  not. 

The  immediate  disposition  under  which  their  claim  would  arise,  is 
in  these  terms :  ''And  from  and  after  the  decease  of  my  said  daugh- 
ter, the  said  sum  of  2,000/.''  ''  shall  be  in  trust  for  all  and  every  the 
children  of  my  same  daughter  living  at  her  decease  equally  to  be 
divided ; "  and,  under  this  disposition,  it  is  clear  that  no  child  of 
Mary  Kettlewell,  the  daughter,  who  died  in  her  lifetime,  could  take 
any  interest,  the  disposition  being  in  terms  confined  to  children  living 
at  her  death.  This  immediate  disposition  is  succeeded  by  a  direction 
that  the  shares  of  the  children  who  should  attain  twenty-one  in  the 
lifetime  of  Mary  Kettlewell  the  daughter,  should  be  paid  as  soon  as 
conveniently  might  be  after  her  decease ;  and  that  the  shares  of  the 
children  who  should  be  under  twenty-one  at  her  decease,  should  be 
paid  when  and  as  they  should  attain  twenty-one,  with  the  accrued 
dividends  and  interest  arising  therefrom  in  the  meantime ;  but  this 
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HUDLESTON    V,  WhELPDALE.^ 
May  5,  and  22;  1852.    ' 

Tenant  for  Life  —  Remainder-man  —  Security. 

Where  leases,  which  the  testator  had  directed  to  be  renewed,  were  renewed  by  adding  a 
cestui  que  vie,  by  means  of  a  payment  out  of  funds  belonging  to  the  testator's  estate  (not 
charged  with  such  renewal,)  and  it  was  referred  to  the  Master  to  inquire  what  security  the 
tenant  for  life  of  the  leases  ought  to  give,  and  to  what  amount,  for  the  contribution  which 
he  might  be  liable  to  make  for  the  benefit  he  should  derive  from  the  renewal ;  the  Master 
found,  and  the  court  had  confirmed  the  finding,  that  the  payment  for  the  renewal  ought  to 
be  secured  by  a  policy  of  life  insurance  for  the  amount  paid,  in  the  name  of  the  trustees, 
on  the  life  of  the  new  cestui  que  vie^  the  costs  and  premiums  in  respect  of  which  ought 
to  be  paid  out  of  the  rents  and  profits  of  the  estate  to  which  the  tenant  for  life  was  en- 
titled. 

The  court  subsequently  declared  the  policy  of  life  insurance  to  be  a  security  for  the  benefit 
which  ^e  tenant  for  life  had  derived,  or  might  derive,  from  the  renewal,  or  might  hare 
derived  dierefrom  if  another  proper  life  had  been  inserted  in  lieu  of  his  own. 

Bat,  sembUf  the  mode  of  providing  the  security  adopted  by  the  report  if  eironeons  in  princi- 
ple ;  for  the  object  of  the  court,  in  requiring  security  to  be  given  by  the  tenant  for  life  in 
respect  of  the  benefit  which  he  may  derive  from  the  renewed  of  the  lease,  is,  that  the  snm 
paid  out  of  the  capital  shall  be  borne  by  the  parties  in  proportion  to  the  benefits  whidi 
they  derive;  and  the  security  therefore  is  for  the  purpose  oi  bringing  back  to  the  capital  so 
much  as  the  tenant  for  life  has  had  the  benefit  of;  and  this  sum  (which  would  be  payable 
on  the  death  of  the  tenant  for  life)  is  not  properly  secured  by  a  policy  of  insurance  on  the 
life  of  another  person,  inasmuch  as  it  throws  upon  the  remainder-maa  not  merely  the 
interest  of  the  capital  provided,  but  the  burtlien  of  keeping  up  •  a  policy  of  life  insurance 
for  the  full  amount ;  and  it  is  mere  speculation  whether  this  burthen  will  be  compensated 
by  giving  him  the  benefit  of  a  policy  at  a  less  rate  of  premium,  owing  to  an  earlier  insui> 
ance  of  Uie  life. 

Although  it  may  be,  that  when  provision  is  made  of  a  fund  for  renewal,  the  remainder-maa 
will  not  suffer,  this  is  not  the  principle,  for  the  principle  is,  that  the  remainder-man  ought 
to  bear  so  much  of  the  capital  paid  for  renewal  as  may  not  be  paid  by  the  tenant  for  life 
nnder  the  security  which  he  has  given. 

The  court  will  not  retain  the  incony)  of  the  tenant  for  life,  because  he  may  become  liable  to 
give  security  for  the  payments  on  account  of  renewals,  before  the  occasion  for  giving  such 
security  has  arisen. 

A  role,  that  the  obligation  of  the  tenant  for  life  of  property  subject  to  fines  for  renewal,  is 
satisfied  by  keeping  down  the  interest  only  of  the  amount  necessary  to  be  paid  for  the 
renewal,  would  bd  unjust  if  the  tenant  for  life  survived  the  first  cestui  que  vie,  and  a  second 
renewal  was  necessary  in  his  lifetime,  for  then  the  tenant  for  life'  would  have  had  the 
whole  benefit  of  the  first  renewal ;  and  the  rule  therefore  is,  that  the  tenant,  for  life  is 
bound,  not  only  to  bear  the  interest  of  the  sum  paid  for  the  renewal,  but  to  contribute 
towards  the  payment  of  such  sum. 

A  rule,  which  attributed  one  third  of  the  expense  of  renewal  to  the  tenant  for  life,  and  two 
thirds  to  the  parties  in  remainder,  would  not  remove  the  injustice :  and  therefore  the 
court  holds  that  the  amount  of  contributions  of  the  tenant  for  life  ana  remainder-man  are 
to  be  determined  by  the  amount  of  the  benefit  which  they  respectivclj-  derive  from  the 
renewal. 

A  QUESTION  arose  in  this  eause,  as  to  what  directions  ought  to  be 
given  in  respect  of  the  past  and  future  renewals  of  some  leases  which 
formed  part  of  the  estate  of  the  testator,  John  de  Whelpdale. 

John  de  Whelpdale,  the  testator,  was,  at  the  date  of  his  will  and 
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the  time  of  his  death,  entitled  to  the  rectory  of  Penrith,  with  the 
tithes  thereto  belonging,  under  a  lease  granted  by  the  Bishop  of 
Carlisle  for  the  lives  of  the  testator  T.  D.  Bleagmire  and  Sarah 
Spedding;  and  he  was  also  entitled  to  some  closes  of  land,  held 
under  a  lease  for  twenty-one  years,  also  granted  by  the  Bishop  of 
Carlisle,  and  usually  renewed  every  seven  years  upon  payment  of  a 
fine;  and  by  his  will,  dated  the  14th  of  September,  1843,  he  ap- 
pointed A.  F.  Hudleston  and  T.  D.  Bleagmire  his  trustees;  and 
bequeathed  to  his  wife,  Mary  de  Whelpdale,  the  whole  of  his  per- 
sonal estate  and  effects,  except  his  leasehold  property  under  existing 
leases,  subject  to  his  debts  and  funeral  expenses;  arid  the  testator 
devised  to  his  trustees  all  his  real  property  and  landed  estates  and 
houses,  freehold,  copyhold,  customary,  or  leasehold,  whether  for  lives 
or  years,  without  impeachment' for  waste  or  involuntary  loss,  and  in 
trust  that  his  said  wife  might  and  should,  during  her  life,  receive  the 
full  rents  and  profits  accruing  and  arising  therefrom,  through  the 
assistance  of  his  two  trustees;  and  that  they  would  see  to  the 
regular  renewals,  and  to  the  discharge  of  the  lawful  fines  and  legal 
expenses  attending  and  incident  upon  such  existing  leases,  be  the 
same  for  lives  or  for  years  as  cases  might  happen  and  occur;  and 
that  all  legal  expenses  should  be  defrayed  by  his  said  wife  out  of  the 
rents  and  profits  and  bequests  under  that  his  will,  in  the  same  and 
like  manner  as  had  theretofore  been  always  done  by  him  the  testator; 
and  he  thereof  appointed  his  said  wife  residuary  legatee ;  and  after 
the  decease  of  his  wife  he  devised  his  real  property,  estates,  and 
houses,  together  with  all  his  leasehold,  freehold,  copyhold,  and  custo- 
mary estates,  as  before  described,  unto  his  trustees,  in  trust  that  they 
woiild  see  to  the  due  administration  and  execution,  according  to  the 
true  intent  of  his  will,  and  without  impeachment  of  waste,  to  pre- 
serve contingent  remainders  thereinafter  mentioned,  that  is  to  say, 
to  the  use  of  Walter  Hutchinson  Whelpdale,  third  and  youngest  son 
of  Andrew  Whelpdale,  without  committing  waste,  for  his  life ;  and, 
after  his  decease,  to  the  use  of  the  first,  second,  third,  fourth,  and  all 
and  any  other  son  and  sons  of  the  said  Walter  Hutchinson  Whelp- 
dale successively,  in  remainder  and  in  tail  one  after  the  other  in  pri- 
ority of  birth,  and  to  the  respective  heirs  of  all  and  any  of  such  sons, 
the  elder  of  such  sons  and  the  heirs  of  his  body  male  to  be  preferred 
before  the  younger ;  and  in  default  of  such  issue  male,  then  to  the  use 
of  Andrew  Whelpdale,  deceased,  and  to  the  son  and  sons  of  his  body. 
And  the  testator  declared  that  his  trustees  should  be  allowed  all  ex- 
penses legally  issuing  an'd  accruing :  first,  by  his  wife,  out  of  the 
rents  and  profits  arising  from  his  real  property  during  her  life ;  and, 
after  her  decease,  by  the  person  next  to  succeed  under  his  will. 

The  testator  died  in  March,  1844 ;  and  soon  after  his  death  a  new 
lease  of  the  rectory  and  tithes,  dated  the  26th  of  October,  1844,  was 
granted  by  the  bishop  to  the  trustees  of  the  will,  for  the  lives  of  T. 
D.  Bleagmire  and  Sarah  Spedding,  (the  two  surviving  cestuis  que 
vies  under  the  old  lease,)  and  the  said  Walter  Hutchinson  Whelpdale, 
and  the  life  of  the  longest  liver  of  them ;  and  a  new  lease  of  the 
doses  of  land,  dated  the  3d  of  December,  1844,  was  also  granted  by 
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the  bishop  to  the  trustees  for  a  fresh  term  of  twenty-one  years,  the 
first  seven  years  of  the  former  term  being  expired. 

The  fines  and  fees  incident  to  these  renewals  were  paid  by  Mary 
de  Whelpdale,  and  no  claim  was  made  on  the  part  of  her  estate  in 
respect  of  those  payments.  Mary  de  Whelpdale  died  on  the  6th 
of  May,  184a 

The  suit  was  instituted  by  the  trustees. under  the  will  of  John  de 
Whelpdale,  who  were  also  the  executors  of  Mary  de  Whelpdale,  for 
the  administration  of  the  testator's  estate.  The  decree  of  the  35th 
of  July,  1849,  amongst  other  things,  directed  the  Master  to  inquire 
what  leasehold  property  or  estates  for  lives  or  years  the  testator  died 
seised  or  possessed  of,  and  whether  the  same  were  renewable,  and 
whether  any  leases  of  any  and  what  part  of  such  property  had  at 
any  time,  and  when  and  for  what  periods  been  renewed  and  by 
whom,  and  what  sum  or  sums  of  money  had  been  paid  and  by 
whom  for  fines  and  for  legal  and  other  expenses  or  otherwise  in 
respect  of  such  renewals,  and  out  of  w^hat  funds ;  but  the  inquiry 
was  to  be  without  prejudice  to  the  question  as  to  whom  such  fined 
and  expenses  ought  to  be  borne  by,  and  whether  any  provision  ought 
to  be  made  for  the  future  renewal  of  any  and  which  of  such  leases. 

The  Master,  by  his  separate  report,  dated  the  28th  of  March*,  1850, 
found  that,  since  the  lease  for  lives  of  the  26th  of  October,  1844,  was 
granted,  and  since  the  decease  of  Mary  de  Whelpdale,  Sarah  Sped- 
ding,  one  pf  the  lives  named  therein,  had  died,  and  that  no  renewal 
at  the  lease  had  then  been  obtained  for  the  lives  of  the  survivors  and 
of  another  person  in  the  place  of  Sarah  Spedding;  and  that  the 
bishop,  about  twelve  months  previously,  upon  the  death  of  Sarah 
Spedding,  required  the  sum  of  1,7482. 125.  8(L  to  be  paid  to  him  by 
way  of  fine  for  putting  in  a  new  life  in  her  place,  besides  the  costs 
and  charges  for  a  new  lease ;  that  the  plaintiff,  T.  D.  Bleagmire,  by 
his  afiidavit,  had  fleposed,  that  he  believed  it  would  be  for  the 
advantage  of  the  parties  beneficially  interested  in  the  estate,  that  a 
new  life  should  be  added  to  the  lease  in  the  place  of  Sarah  Spedding, 
and  that  without  further  loss  of  time,  inasmuch  as  it  was  probable 
that  the  bishop  would  increase  the  amount  of  fine  required  for  the 
renewal  of  the  lease  by  reason  of  delay ;  and  that,  if  either  of  the 
two  remaining  lives  in  the  lease  should  lapse  before  the  lease  was 
renewed,  the  bishop  would  either  claim  a  very  large  sum  for  putting 
in  two  fresh  lives  or  might  refuse  to  grant  a  renewal  of  the  lease 
altogether.  And  this  Master  found,  that,  since  the  death  of  the 
testator,  the  sum  of  200/.  had  been  retained  year  by  year  out  of  the 
rents  and  profits  of  the  real  estate,  and  been  invested  in  the  purchase 
of  consols :  as  to  part  thereof,  in  the  name  of  Mary  de  Whelpdale 
and  the  plaintiffs ;  and  as  to  other  part  thereof,  in  the  names  of  the 
plaintiffs  alone,  to  form  an  accumulating  fund  for  the  purpose  of 
defraying  the  fines  and  fees  of,  and  attending  the  future  renewals  of, 
the  leases  as  occasion  might  require. 

By  an  order,  dated  the  4th  of  May,  1850,  made  upon  the  petition 
of  the  plaintiffs,  the  report  of  the  28th  of  March,  1850,  was  con- 
firmed ;  and  the  court  declared,  that  John  de  Whelpdale,  the  testator. 
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bad,  by  his  will,  declared  that  the  Raid  leases  should  be  renewed 
according  to  the  usual  course  and  custom  of  the  see  of  Carlisle ;  and 
that  the  testator  had  not  thereby  charged  the  fines  and  expenses 
payable  for  obtaining  such  renewals  after  the  death  of  his  widow, 
Mary  de  Whelpdale,  upon  any  tenant  for  life  of  the  property  com- 
prised in  the  leases ;  and  it  was  referred  to  the  Master,  to  inquire  and 
state  what  was  the  proper  amount  required  for  fines  and  fees  to 
obtain  a  renewal  of  such  of  the  said  leases  as  was  or  were  then 
renewable,  and  in  what  manner  and  out  of  what  fund  the  same 
ought  to  be  raised  and  paid ;  and  also  to  approve  of  a  proper  person 
as  a  life  to  be  put  in  the  stead  of  Sarah  Spedding,  and  to  inquire 
w^hat  security,  if  any,  and  to  what  amount  (having  regard  to  what 
the  defendant  Walter  Hutchinson  Whelpdale,  the  tenant  for  life, 
might  have  to  contribute  to  the  said  amount  so  to  be  raised  and 
paid)  ought  to  be  given  by  the  said  defendant  for  the  contribution 
which  he  might  be  Hable  to  make  for  such  benefit  as  he  should  derive 
from  such  renewals ;  and  in  making  these  inquiries,  regard  was  to  be 
had  to  the  declaration  thereinbefore  contained ;  with  liberty  to  state 
special  circumstances. 

In  pursuance  of  this  order,  a  further  separate  report,  dated  the  9th 
of  July,  1850,  was  made,  whereby  it  was  found  that  the  sum  of  1,788/. 
6s.  Id,  was  the  proper  amount  reqiiired  for  fines  and  fees  and  to  obtain 
a  renewal  of  the  lease  of  the  rectory,  then  renewable ;  and  that  the 
same  ought  to  be  raised  by  sale  of  a  competent  part  of  the  sum  of 
2,451^.  195.  Id,  consols,  standing  to  an  account,  '^JSr  parte^  The 
Lancaster  and  Carlisle  Railway  Company,  The  account  of  the 
trustees  of  the  will  of  John  de  Whelpdale,"  which  had  arisen  from 
the  sale  to  thiit  company  of  part  of  the  real  estate  of  the  testator ; 
without  prejudice  to  any  question  out  of  what  fund  the  fines  and 
fees  ought  ultimately  to  be  paid;  and  that  Mary  Ann,  the  wife  of 
James  Holmes  Nicholson,  was  a  proper  person  as  a  life  to  be  put  in 
the  stead  of  Sarah  Spedding ;  and,  under  an  order,  dated  the  20th 
of  July,  1850,  so  much  of  the  2,451/.  19$.  Id,  consols,  as  would  raise 
the  sum  of  1,788/.  55.  Id,  was  sold,  and  the  produce  applied  in 
payment  of  the  fine  and  fees  for  the  renewal  of  the  leases. 

The  Master  afterwards,  proceeding  under  the  order  of  the  4th  of 
May,  1850,  made  a  further  separate  report,  dated  in  January,  1851, 
whereby  he  found,  that,  in  pursuance  of  his  report  of  the  9th  of 
July,  1850,  and  the  order  of  the  20th  of  July,  1850,  the  1,788/.  55.  Id, 
had  been  paid  for  the  renewal  of  the  lease;  and  that  Mary  Ann 
Nicholson  had  been  put  in  as  a  life  instead  of  Sarah  Spedding,  by 
an  indenture  of  lease,  dated  the  21st  of  September,  1850,  made 
between  the  Bishop  of  Carlisle  of  the  one  part,  and  the  plaintiffs 
of  the  other  part;  and  he  was  of  opinion  (having  regard  to  the 
declaration  contained  in  the  said  order)  that  the  1,788/.  55.  7^/.  ought 
to  be  secured,  to  be  repaid  upon  the  decease  of  Mary  Ann  Nicholson ; 
and  that,  for  the  purpose  of  securing  the  repayment  thereof,  an 
insurance  in  a  substantial  life  insurance  office  ought  to  be  effected 
for  the  payment  of  that  amount  upon  her  decease ;  and  that  the 
costs  of  effecting  such  insurance  and  the  annual  premiums  or  other 
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payments  necessary  for  keeping  the  same  on  foot,  ought  to  be  paid 
out  of  the  rents  and  profits  of  the  estates  in  question  in  this  cause ; 
by  means  whereof  the  defendant,  Walter  Hutchinson  Whelpdale, 
would,  during  his  life,  contribute  the  annual  income  which  would 
otherwise  have  been  payable  to  him  from  the  fund,  out  of  which  the 
1,788/.  5^.  Id,  had  been  raised  and  paid ;  and  also,  in  case  Mary  Ann 
Nicholson  should  die  in  his  lifetime,  would  have  contributed  the 
whole  of  the  sum  of  1,788/.  55.  Id,  upon  her  decease ;  and  also,  in 
case  Mary  Ann  Nicholson  should  survive  him,  would  have  con- 
tributed by  the  payment  of  the  annual  premiums  out  of  the  rents 
during  his  life,  such  a  proportion  of  the  1,788/.  55.  Id,  as  the  length 
of  his  life  should  have  borne  to  the  length  of  the  life  of  Mary  Ann 
Nicholson ;  and  that  the  effecting  such  life  insurance  in  the  names 
of  the  plaintiffs,  as  the  trustees  for  the  renewal  of  the  lease,  and  the 
payment  of  the  premiums  payable  in  respect  thereof  out  of  the  rents 
and  profits  of  the  estates,  would  afford  an  ample  security  for  what 
the  defendant,  Walter  Hutchinson  Whelpdale,  might  have  to  con* 
tribute  towards  the  1,788/.  55.  Id,  The  Master  then  stated,  that  the 
Monarch  Life  Assurance  Company  had  been  proposed  to  him  as  a 
responsible  company,  and  he  had  allowed  the  jM'oposal ;  and  he  was 
of  opinion  (having  regard  to  the  declaration  contcuned  in  the  said 
order)  that  an  assurance  should  be  forthwith  effected  with  the  Mon- 
arch Life  Assurance  Company,  for  the  payment  to  the  plaintiffs,  their 
executors,  &c.,'  as  trustees  for  the  renewal  of  the  lease  of  the  rectory, 
of  the  sum  of  1,788/.  55.  7d,,  upon  the  decease  of  Mary  Ann  Nichol- 
son ;  and  that  the  costs  of  effecting  such  insurance,  and  also  of  the 
annual  premiuips  or  other  payments  necessary  for  keeping  the  same 
on  foot,  should  be  paid  out  of  the  rents  and  profits  of  the  estates  in 
question  in  this  cause ;  and  that,  during  the  life  of  the  defendant, 
Walter  Hutchinson  Whelpdale,  such  premiums  or  other  payments 
should  be  paid  by  the  receiver  in  the  cause. 

By  an  order  of  the  1st  of  March,  1851,  the  Master's  separate 
report,  of  the  29th  of  January,  1851,  was  confirmed ;  and  it  was 
ordered  that  the  plaintiffs  should  be  at  liberty  forthwith  to  effect  an 
insurance  with  the  Monarch  Life  Assurance  Company  for  payment 
to  the  plaintiffs,  their  executors,  &c.,  as  trustees  as  aforesaid,  of  the 
sum  of  1,788/.  55. 7rf,,  upon  the  decease  of  Mary  Ann  Nicholson,  the 
policy  for  such  insurance  to  be  in  the  form  therein  referred  to ;  and 
that  the  costs  of  effecting  such  insurance,  and  also  of  the  annual 
premiums  and  other  payments  necessary  for  keeping  the  same  on 
foot,  should  be  paid  out  of  the  rents  and  profits  of  the  estates  in 
question  in  the  cause ;  and  that  the  receiver  should  pay  the  same  out 
of  such  rents  and  profits. 

The  Master  having  subsequently  made  his  general  report,  (referring 
to  his  separate  report  of  the  27th  of  March,  I860,)  the  cause  came 
on  for  further  directions. 

Russell^  Bolty  Willcock,  Speedy  and  Selwyv^  appeared  for  the  differ- 
ent parties. 
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ViGE*CHANCELLOiti  In  detennining  this  case,  it  is  necessary,  I 
think,  in  the  first  place  to  consider  what  are  the  points  in  the  cause 
which  are  open  for  present  adjudication;  for,  upon  examining  the 
decree,  reports,  and  orders,  it  will,  I  think,  be  found  that  nearly  all 
the  questions  as  to  the  renewal  of  these  leaseholds,  which  have  yet 
arisen  under  the  will  of  this  testator,  have  been  already  disposed  of; 
'  and  that  there  is  little  left  for  the  court  now  to  d^ermine,  consistently 
with  its  general  rule,  that  questions  are  to  be  decided  as  they  arise, 
and  not  by  anticipation.  No  claim  being  made  in  respect  of  the 
fines  and  fees  paid  upon  the  renewals  by  Mary  de  Whelpdale,  there 
is  no  question  now  arising  under  the  inquiries  directed  by  the  decree, 
as  to  the  past  fines  and  expenses;  and  as  to  the  1,788Z.  5s.  7(2.,  paid 
upon  the  renewal  under  the  order  of  the  court,  I  think  that  (whatever 
my  opinion  might  have  been  upon  the  subject)  the  order  of  March, 
1851,  confirming  the  report  of  January,  1851,  concludes  the  question 
as  to  the  security  which  ought  to  be  given  by  Walter  Hutchinson 
Whelpdale,  for  the  contribution  he  may  be  liable  to  make  for  the 
benefit  he  may  derive  from  that  renewal ;  for  I  think  that  report  must 
be  taken  to  have  been  made  with  reference  to  so  much  of  the  order 
of  the  4th  of  May,  1850,  as  had  not  been  exhausted  by  the  previous 
reports,  namely,  the  question  of  the  security  which  Walter  Hutchin* 
son  Whelpdale  ought  to  give.  I  think,  however,  that  neither  the 
report  of  January,  nom  the  order  of  March,  1851,  concludes  the  ques- 
tion how  the  1,788/.  5^.  7d.  ought  ultimately  to  be  paid,  for  this  ques- 
tion was  expressly  reserved  by  the  report  of  the  9th  of  July,  1850, 
and  therefore  by  the  order  of  the  20th  of  July,  1850^  confirming  that 
report ;  and  the  report  of  January,  1851,  finds  no  more  than  that  the 
sum  in  question  ought  to  be  secured  by  insurance^  thus  leaving  open 
the  question  how  it  ought  to  be  paid. 

In  cases  of  this  nature,  the  first  point  to  be  considered  is,  what  are 
the  provisions  of  the  instrument  by  which  the  leaseholds  are  settled 
—  whether  they  prescribe  renewal  expressly  or  by  implication  —  and 
if  so,  whether  they  point  out  the  mode  by  which  the  expenses  of  the 
renewal  are  to  be  paid ;  for  property  of  this  description  may  no  doubt 
be  given  in  such  a  mode  as  to  indicate  that  it  w^as  not  intended  to 
impose  any  obligation  to  renew ;  and  of  course  the  donor  or  settler 
may  so  model  his  disposition  as  to  throw  the  expense  of  renewal 
upon  all  or  any  of  the  persons  in  whose  favor  the  limitations  of  the 
estate  are  created,  as  he  may  think  fit.  If,  upon  the  examination  of 
the  instrument  by  which' the  leaseholds  are  settled,  it  appears  that  no 
obligation  to  renew  was  intended  to  be  imposed,  no  further  question 
arises,  except  in  cases  in  which  the  party  taking  the  estate,  although 
under  no  obligation  to  do  so,  thinks  proper  to  renew ;  and  his  interest 
being  limited,  this  court  attaches  an  equity  upon  the  renewal,  and 
then  it  falls  to  be  considered  what  are  the  obligations  attaching  upon 
the  party  claiming  the  benefit  of  such  an  equity  in  favor  of  the  party 
by  whom  the  renewal  has  been  effected.  If  the  instrument  by  which 
the  leaseholds  have  been  settled  imposes  the  obligation  to  renew,  and 
points  out  the  mode  by  which  the  expenses  of  the  renewal  are  to  be 
paid,  that  mode  necessarHy  prescribes  the  obligations  which  were  in- 
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tended  to  be  imposed  upon  the  parties  claiming  under  the  instrument, 
and  must  be  followed  accordingly.  If  the  instrument  imposes  the 
obligation  to  renew,  and  does  not  point  out  the  mode  in  which  the 
expenses  of  the  renewal  are  to  be  paid,  the  court  must  determine  the 
mode ;  and  the  question  arises,  what  is  the  rule  of  the  court  upon  the 
subject  ? 

In  the  present  case,  the  order  of  the  4th  of  May,  1850,  has,  I  think, 
settled  under  which  of  the  foregoing  classes  the  case  is  to  be  ranked ; 
for  it  has  declared  that  the  testator  has  directed  the  leases  to  be  re- 
newed, and  that  he  has  not  charged  the  fines  and  expenses  upon  any 
tenant  for  life  of  the  property  comprised  in  the  leases ;  and  upon 
examining  the  will,  I  see  no  ground  whatever  to  hold  that  they  are 
charged  upon  any  other  person  or  property.  The  case,  therefore,  is 
one  in  which  it  is  for  the  court  to  determine  how,  independently  of 
any  directions  contained  in  the  will,  the  fines  and  fees  are  to  be  paid. 

^Payments  of  this  nature  being  required  to  be  made  immediately, 
and  in  an  aggregate  sum,  and  the  obligation  to  renew  rendering  it 
necessary  that  they  should  be  made,  trustees  when  they  have  had  the 
power  to  do  so,  and  the  courts  when  applied  to,  have  been  compelled 
to  resort  to  any  property  available  for  the  purpose  of  meeting  such 
payments ;  and  accordingly  the  amounts  required  have  generally  been 
raised  by  mortgage,  and  in  the  present  case  have  been  provided  out 
of  funds  in  court,  which  formed  part  of  the  corpus  of  the  testator's 
estate ;  but  it  is  obvious  that  the  obligations  of  the  parties  may  not 
correspond  with  their  rights  in  the  property  thus  adventitiously  re* 
sorted  to,  and  that  the  equity  between  the  parties  could  not  therefore 
rest  upon  that  footing,  but  must  be  settled  upon  some  other  basis. 

The  first  and  most  obvious  equity  is  this :  that,  where  the  estate  is 
limited  for  life,  with  remainders  over,  and  the  fines  are  raised  by  mort- 
gage, the  tenant  for  life  should  keep  down  the  interest  of  the  mort- 
gage, the  payment  out  of  the  corpus  being  for  the  benefit  of  all  the 
parties;  and  accordingly  this  rule  has,  I  believe,  at  all  times  pre- 
vailed; but  this  rule  was  evidently  insufficient  to  meet  the  justice  of 
the  case.  For  instance,  if  the  lease  was  renewed,  and  the  nne  raised 
by  mortgage,  and  the  tenant  for  life  survived  all  the  cestuis  que  vies 
in  the  renewed  lease,  and  the  lease  was  then  again  renewed,  the  estate 
would  go  to  the  remainder-man  charged  with  the  mortgage  created  on 
the  first  renewal ;  but  the  whole  benefit  of  that  renewal  would  have 
been  enjoyed  by  the  tenant  for  life.  The  tenant  for  life,  therefore,  was 
held  liable  to  contribute  to  the  payment  of  the  fine,  in  addition  to  the 
obligation  of  keeping  down  the  interest  on  the  mortgage.  It  then 
became  a  question  to  what  extent  he  should  contribute?  and  the  old 
rule  of  the  court  appears  to  have  been,  that  he  should  contribute  one 
third,  the  remainder-man  paying  two  thirds :  the  court  in  this  respect 
adopting  what  was  formerly  the  rule  of  the  court  as  to  mortgages. 
But  this,  as  observed  by  Lord  Eldon  in  White  v.  Whiles  9  Ves.  554, 
was  applying  a  rule  as  to  another  species  of  estate,  ^  distinct  in  the 
very  point  that  furnished  the  rule,"  id.  560,  and  it  was  calculated  to 
palliate  only,  and  not  to  remove,  the  injustice  which  led  to  its  intro- 
duction ;  and  the  court,  therefore,  has  now  adopted  the  sounder  rule, 


COURTS  OF  CHANCERY,  1852.       227 

Hndleston  v,  Whelpdale. 

which  I  take  to  be  well  settled  by  the  more  modern  authorities,  that, 
in  these  eases,  tenants  for  life  and  remainder-men  are  to  contribute  in 
proportion  to  the  benefits  which  they  derive  from  the  renewal. 

This  rule,  however,  although  most  just  in  principle,  is  attended  with 
manifest  inconvenience.  It  is  impossible,  from  the  nature  of  the 
case,  to  foresee,  at  the  time  when  the  renewal  is  effected,  to  what  ex- 
tent the  tenants  for  life  and  remainder-men  respectively  will  benefit  by 
the  renewal,  and,  therefore,  in  what  proportions  they  ought  to  contri- 
bute to  the  fines.  The  tenants  for  life  may  outlivQ  all  the  cesiuis  que 
vies^  and  thus  get  the  whole  benefit  of  the  renewed  lease,  or  they  may 
die  before  they  get  any  benefit  from  it.  The  court  has  been  at  all 
times  embarrassed  with  the  difficulty  which  this  state  of  circumstances 
creates;  and  from  this  difficulty  has  arisen  the  further  rule,  which 
is  so  well  expounded  in  Jones  v.  Jane^,  5  Hare,  440 ;  see  5  Hare,  pp. 
465  tt  seq.;  that  the  tenant  for  life  is  to  give  security  for  the  benent 
which  he  may  derive  from  the  renewal.  It  still,  however,  remains  to 
be  determined  what  the  security  is  to  be.  In  the  present  case,  I  do 
not  feel  myself  at  liberty  to  determine  the  point.  As  to  future  re- 
newals, it  wotild,  I  think,  be  going  beyond  the  rule  of  the  court,  to 
make  any  declaration  respecting  them;  and  as  to  the  security  in 
respect  of  the  1,788^  5s.  7d.,  I  consider  the  question,  as  I  have  already 
observed,  to  be  concluded  by  the  order  confirming  the  report  of 
January,  1851. 

So  much,  however,  was  said  at  the  bar  upon  the  subject  of  that 
report,  that  I  feel  bound  to  say,  that,  as  at  present  advised,  I  do  not 
see  my  way  to  the  principle  on  which  it  is  founded,  and  that  it  seems 
to  me  to  proceed  altogether  upon  an  erroneous  footing.  The  Master 
seems  to  have  been  looking  to  a  fund  being  provided'  for  future 
renewals ;  but  what  he  was  required  to  do  was,  to  find  what  security 
ought  to  be  given  for  the  benefit  which  might  be  derived  by  the 
tenant  for  life  from  the  then  intended  renewal.  The  object  of  th^ 
court  in  these  cases  is,  that  the  sum  paid  out  of  the  capital  shall  be 
borne  by  the  parties  in  proportion  to  the  benefits  which  they  derive ; 
and  the  security,  therefore,  is  for  the  purpose  of  bringing  back  to  the 
capital  so  much  as  the  tenant  for  life  has  had  the  benefit  of,  leaving 
the  rest  to  be  borne  by  the  parties  who  may  succeed  hira ;  and  it  is 
difficult  to  see  how,  when  this  amount  would  be  payable  on  the  death 
of  the  tenant  for  life,  a  policy  of  insurance  on  the  lifet  of  another 
person  could  be  a  proper  security  for  it.  It  may,  indeed,  be  said, 
that  if  a  fund  be  provided  for  the  renewal,  the  remainder-man  would 
not  suffer ;  but  this  is  not  the  principle  on  which  the  order  of  refer- 
ence to  the  Master  was  made,  nor,  so  far  as  I  am  aware,  a  principle 
on  which  the  court  has  ever  acted ;  and  it  is,  in  my  opinion,  at  least 
open  to  very  grave  doubt,  whether  it  is  a  principle  on  which  the 
court  ought  to  act  What  the  remainder  man  ought  to  bear,  is  so 
much  of  the  capital  paid  for  the  renewal  as  may  not  be  repaid  by 
the  tenant  for  life,  under  the  security  which  he  has  given,  in  respect 
of  the  benefit  he  has  derived ;  but  the  principle  adopted  by  this  re- 
port, would  throw  upon  him,  not  merely  the  interest  of  the  whole 
capital,  but  the  burthen  of  keeoing  up  a  policy  for  the  full  amount. 
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It  was  said  too,  that  the  remainder-man  would  himself  be  bound  to 
give  security,  and  that  he  would  have  the  benefit  of  a  policy  at  a  less 
rate  of  premium  in  consequence  of  the  early  insurance  of  the  life; 
but  whether  this  advantage  would  countervail  the  additional  burthen 
which  might  fall  upon  him,  would  be  mere  matter  of  speculation. 
There  has  been,  I  suspect,  in  this  case^  some  misunderstanding  of  the 
case  of  Greenwood  v.  Evans^  4  Beav.  44.  The  policy  of  insurance 
in  that  case  does  not  appear  to  have  been  the  security  given  by  the 
tenant  for  life  for  the  benefit  which  he  might  derive  from  the  renewal, 
but  a  policy  effected  by  the  trustees  for  the  purpose  of  providing  for 
future  renewals,  and  the  inquiry  as  to  keeping  it  on  foot  and  effect- 
ing new  policies  was  by  consent 

Under  the  circumstances  of  the  present  case,  all  that  I  can  do  with 
the  policy  is  to  declare  it  to  be  a  security  for  the  benefit  which  the 
defendant,  Walter  Hutchinson  Whelpdale,  has  derived  or  may  derive 
from  the  renewal,  or  would  have  derived  therefrom  if  another  proper 
life  had  been  inserted  in  lieu  of  bis  own  life ;  for  I  think  there  is 
nothing  in  this  pase  to  warrant  his  position  being  altered  by  bis  own 
life  having  been  inserted.  In  White  v.  WhUe^  see  9  Ves.  561,  it  was 
indeed  held,  that  the  position  of  the  tenant  for  life  might  be  thus 
altered,  but  the  decision  went  upon  the  special  terms  of  the  will. 

It  appears  by  the  reports  that  the  trustees  have  retained  some  rents 
which  accrued  due  in  the  lifetime  of  Mary  de  Whelpdale,  and  some 
which  have  accrued  due  since  her  decease.  As  to  the  former,  it  was 
argued,  on  the  part  of  the  defendants,  that  they  ought  to  be  consi- 
dered as  having  been  appropriated  to  future  renewals;  but  I  see 
nothing  in  the  case  which  can  justify  such  a  conclusion;  and  I 
think,  therefore,  that  these  rents  must  be  paid  over  to  the  plaintiffs,  as 
the  executors  of  Mary  de  Whelpdale.  As  to  the  rents  accrued  due 
since  her  death,  and  retained  by  the  trustees,  I  think  they  must  be 
paid  over  to  the  receiver.  The  security  required  in  respect  of  the 
past  renewal  having  been  approved  by  the  court,  there  is  no  ground 
for  retaining  them  on  that  account;  and  I  think  they  cannot  be 
retained  on  account  of  the  security  which  may  hereafter  become 
necessary  in  respect  of  future  renewals.  To  retain  the  income  of  a 
tenant  for  life,  because  he  may  become  liable  to  give  security  before 
the  occasion  for  giving  it  has  arisen,  would,  I  think,  be  going  beyond 
what  would  be  warranted  either  by  authority  or  principle. 

My  order  therefore  as  to  the  fines  must  be,  to  declare  that  the  seve- 
ral parties  interested  under  the  will  of  the  testator  in  the  leasehold 
premises  thereby  devised  and  bequeathed,  ought  to  have  contributed 
and  ought  to  contribute  to  the  fines,  fees,  and  expenses,  payable  upon 
the  renewals  of  the  leases  under  which  such  premises  are  held,  in 
proportion  to  the  benefits  which  they  have  respectively  derived,  and 
may  respectively  derive,  from  such  renewal ;  and  in  particular  that 
the  defendant,  Walter  Hutchinson  Whelpdale,  ought  to  contribute 
to  the  1,788/.  5«.  7d.,  appearing  by  the  report  of  January,  1861,  to 
have  been  paid  for  the  fines  and  expenses  of  and  incident  to  the 
renewal  of  the  lease  of  the  rectory  and  tithes,  in  proportion  to  the 
benefit  he  has  derived  and  may  derive  from  such  renewal,  or  might 


I 

! 

« 


COURTS  OF  CHANCERY,  1862.        229 

farrer  v.  Baiker. 

have  derived  therefrom,  if,  apon  such  renewal,  another  proper  life  had 
been  inserted  in  the  lease  in  lieu  of  his  own  life ;  and  to  declare  that 
the  policy  of  insurance  ought  to  be  held  as  a  security  for  what  it 
may  ultimately  appear  the  said  defendant,  Walter  Hutchinson 
Wbelpdale,  ought  so  to  contribute. 


Farrer  V*  Barker.^ 

March  22,  23,  and  Jnlj  6,  1852. 

Legacy — Children  living  at  the  Death  of  Sfc, — Gift  over  on  Death 

under  Twenty-one — Construction. 

Legacies  of  1,000/.  each  to  the  three  children  then  living  of  A,  the  testator^s  daughter,  with  a 
proviso  for  the  payment  of  the  ijiterest  for  their  maintenance  daring  minority,  and  a  bequest 
of  2,000^  to  trosteeS)  upon  trust  for  A,  for  her  life ;  and  from  and  after  her  decease,  for 
all  and  every  her  children  living  at  her  decease,  equally  to  be  divided,  with  a  proviso  that, 
if  any  one  or  more  of  the  children  of  A  should  die  under  twenty-one,  without  leaving  issue, 
the  original  and  accrued  legacies  and  shares  bequeathed  to  the  child  or  children  so  dying 
should  go  to  the  others  and  other  of  the  said  children,  ec^ually ;  and  a  declaration  that,  if 
all  the  children  of  A  should  die  under  twenty-one,  and  without  leaving  issue,  the  legacies 
of  1,000/.  apiece  should  not  be  raisable;  but  from  and  after  the  decease  of  the  last  surviv- 
ing child,  the  said  legacies — and  from  and  after  the  decease  of  her  daughter  the  2,000/.—* 
should  sink  into  the  residue :  — 

Hdd^  that  the  rights  of  the  children  of  A  in  the  legacy  of  2,000/.  were  contingent  upon  their 
sorviving  their  mother. 

Some  of  the  reasons  which  have  influenced  the  court  in  decisions  in  favor  of  vesting  legacies 
in  children,  have  no  application  in  the  case  of  grandchildren,  where  there  is  nothing  to 
show  that  the  testator  had  placed  himself  in  loco  pcarentis. 

The  cases  in  favor  of  vesting  carried  to  their  full  extent 

Though  there  may  not  be  any  different  rule  of  construction  applicable  to  wills  and  settle- 
ments, yet  the  different  character  of  the  instrument  is  a  circumstance  to  be  weighed  in 
determming  the  effect  of  the  disposition  it  contains :  shares  under  a  settlement  bcii^  held 
not  to  be  vested,  might  create  a  resulting  trust  for  the  settlor  j  whilst  in  a  will  the  residuary 
legatee  might  take. 

Robert  Farrer,  by  his  will,  dated  in  January,  1835,  after  bequeathing 
unto  his  daughter,  Rlary,  the  wife  of  John  Kettlewell,  the  sum  of  2,000/., 
to  be  paid  within  twelve  months  next  after  his  decease,  proceeded : 
"  I  give  and  bequeathe  to  the  three  children  now  living  of  my  said 
daughter,  Mary  Kettlewell,  the  sum  of  1,000/.  apiece,  to  be  paid  to 
them  respectively  when  and  as  they  shall  severally  attain  the  age  of 
twenty-one  years."  And  the  testator  directed,  that,  from  his  decease 
until  the  said  three  legacies  should  become  payable,  interest  thereon 
at  5/.  per  cent,  per  annum  should  be  paid  to  the  father  or  guardian 
of  the  respective  legatees  thereof,  to  be  applied  in  maintaining,  edu- 
cating, bringing  up,  and  providing  for  such  legatees  during  their  re- 
spective minorities.     And  the  testator  bequeathed  unto  trustees  there- 
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indenture  of  mortgage,  and  another  indenture  on  which  no  question 
arises.  It  has  given  to  Lady  Reynell  a  right  to  redeem  the  mortgage, 
and  to  use  the  name  of  Sprye  for  the  purpose  of  redemption.  It  has 
given  her  also  a  right  to  recover  the  debt  from  Sprye  if  she  redeems, 
and  has  dismissed  the  bill  as  against  Yonge.  The  decree  has,  there- 
fore, validated  the  mortgage,  to  the  benefit  of  which  Mr.  Yonge  was 
entitled  upon  payment  of  the  debt ;  and,  although  it  has  given  rights 
to  Lady  Reynell,  those  rights  could  not  have  been  intended  to  inter- 
fere, and  do  not,  I  think,  interfere  with  the  rights  which  previously 
belonged  to  Yonge ;  for,  if  Lady  Breynell  redeemed,  she  would  have 
paid  the  debt  due  to  the  Watsons,  and  that  debt  would  have  gone  as 
against  Yonge.  That  it  was  not  intended  that  the  debt  should  be 
paid  by  Yonge,  is  more  clear  from  the  fact,  that  the  bill,  having 
prayed  that  he  might  pay  it,  was  dismissed  as  against  him ;  and  this 
consideration  seems  to  be  very  material  to  the  present  case,  although 
it  would,  I  think,  perhaps  be  going  top  far  to  treat  it  as  deciding  it ; 
as  it  may  well  be,  that  there  might  be  no  equity  to  compel  Mr. 
Yonge  to  pay  the  debt,  though  he  might  have  no  equity  to  be  relieved 
from  the  legal  liability  to  pay  it 

It  was  insisted,  on  behalf  of  the  defendant,  that  there  could  be  no 
such  equity  on  the  part  of  Yonge  to  be  relieved,  because  Sprye  could 
not  have  called  for  the  mortgage  if  he  had  paid  the  debt,  he  being 
bound  by  decree  to  pay  it ;  but  this  argument  cannot,  I  think  be 
maintained,  for  the  decree  upholds  the  mortgage  as  to  the  Watsons, 
and  the  Watsons  could  not  call  for  payment  from  Mr.  Yonge  with- 
out giving  him  the  benefit  of  their  security.  The  argument  was, 
that  the  surety  could  only  have  the  benefit  of  such  securities  as  the 
creditor  had  against  the  principal  debtor ;  and  that  the  estate  was 
not  debtor,  or  at  all  events,  ceased  to  be  debtor  by  the  decree.  But  it 
seems  to  me  to  be  a  sufficient  answer  to  this  argument,  that  the 
estate  remains  debtor  until  the  debt  is  paid,  and  that  Yonge's  right 
to  pay  the  debt  and  have  the  benefit  of  the  security  was  not  taken 
away  by  the  decree. 

It  was  said,  that  the  rights  of  a  surety  could  not  be  founded  on 
contract,  but  on  natural  equity ;  and  some  observations  of  Lord 
Eldon,  in  Aldrich  v.  Cooper^  8  Ves.  382,  to  this  effect,  and  that  the 
right  was  founded  on  its  being  against  conscience  to  sue  the  surety, 
were  cited  for  the  defendant ;  but  the  words  of  Lord  Eldon  were,  I 
think,  pressed  in  this  part  of  the  argument  beyond  their  meaning. 
It  is  undoubtedly  true  that  the  rights  of  a  surety  are  not  generally 
founded  on  contract,  for  the  surety  seldom  if  ever  stipulates  for  the 
benefit  of  the  security  which  the  principal  debtor  has  given ;  but 
when  Lord  Eldon  says  it  is  against  conscience  to  sue  the  surety,  it 
must  be  considered  what  is  the  meaning  of  that  expression,  and  why 
this  court  considers  it  against  conscience  that  the  surety  should  be 
sued ;  and  I  take  it  to  be,  because,  as  between  the  principal  and 
surety,  the  principal  is  under  an  obligation  to  indemnify  the  surety ; 
and  it  is,  as  I  conceive,  from  this  obKgation  the  right  of  the  surety  to 
the  benefit  of  securities  held  by  the  creditor  is  derived.  The  principle 
is  not,  I  think,  much  dissimilar  to  that  which  applies  where  a  man 
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directs  part  of  his  estate  to  be  employed  in  carrying  on  a  trade,  in 
which  case  the  creditors  of  the  trade  have  a  right  to  resort  to  that 
part  of  the  estate,  because  the  trustees  have  a  right  to  be  indemnified 
out  of  it 

Much  was  said  at  the  bar  on  the  general  question,  as  to  what 
securities  a  surety  is  entitled  to  the  benefit  of ;  but  this  question  may 
depend  so  much  on  the  circumstances  of  each  case,  and  on  the  nature 
of  the  secnrities,  that  1  think  it  better  to  give  no  opinion  upon  it 
beyond  fhis  —  that  I  think  the  plaintiff  is  entitled  to  the  benefit  of 
this  mortgage. 

Reliance  was  also  placed,  on  the  part  of  the  defendant,  upon  the 
allegations  in  the  answer  impeaching  the  conduct  of  Yonge ;  but  this 
case  of  fraud  on  his  part  was,  or  might  have  been,  made  in  the  for- 
mer suit ;  and  if  it  could  now  be  made  at  all,  it  would,  I  think,  be  the 
proper  subject  of  a  bill  by  Lady  Reynell,  and  not  of  a  defence  to  a 
suit  by  Yonge,  founded  on  a  distinct  equity.  Upon  the  whole,  there- 
fore, I  am  of  opinion  the  injunction  must  be  continued. 


-f 


In  the  Matter  of  Boden's  Estate,  and  of  tiie  Trustees*  Act, 

1860.1 

Deoember  22, 1S51. 

Mortgagee  in  Fee  —  Legal  Estate  —  Vesting  Order. 

On  the  petition  of  the  ezecaton  of  a  mortgagee  in  fee,  who  had  not  heen  in  possession  or 
receipt  of  the  rents  and  profits  of  the  mortgaged  premises,  who  had  died  intestate  as  to  the 
legal  estate,  and  whose  heir  could  not  he  found,  the  court,  under  the  Trustee  Act,  1850— 
the  mortgage  debt  rjemainin^  unpaid — made  an  order  vesting  the  mortgage  estate  in  such 
eaiecutors,  subject  to  &e  eqmty  of  redemption. 

• 

The  executors  of  William  Boden,  a  mortgagee  in  fee,  applied  for  an 
order  to  vgst  in  themselves  the  legal  estate  in  the  mortgaged  premises. 
The  heir-at-law  could  not  be  found.  The  Lords  Justices  directed  a 
reference  to  the  Master,  (see  1  De  G.,  Mac,  &  G.,  57,  s.  c.  9  Eng.  Rep. 
223,)  who  found  that  the  mortgage-money  remained  due  to  the  peti- 
tioners, the  executors;  that  the  testator  was  never  in  possession  or 
receipt  of  the  rents  and  profits  of  the  premises  comprised  in  the  mort- 
gage ;  that  he  died  intestate  as  to  the  legal  estate  in  the  same ;  and 
that  J.  B.,*  if  living,  was  his  heir-at-law ;  that  J.  B.  could  not  be  found, 
and  it  was  uncertain  whether  he  was  living  or  dead ;  and  that  J.  B. 
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had  never  entered  into  possession  or  receipt  of  the  rents  and  profits 
of  the  mortgaged  premises. 

Webster^  for  the  petition. 

The  Vice-Chancellor  made  the  vesting  order. 


Aaron  v.  Aaron.^ 

Jane  7,1852. 

Annuities  —  Order  for  Payment. 

A  testator  haying  directed  an  annuity  to  be  paid  to  the  wife  of  his  son  for  life,  and  in  case  of 
her  death,  to  a  second  wife,  if  he  should  marry  <^&ixi)  the  court  made  an  order  providing 
for  a  contingent  annuity  for  the  life  of  a  future  wife  of  the  son. 

J.  Aaron,  by  a  codicil  to  his  will,  dated  in  1831,  gave  to  Ann 
Aaron,  the  wife  of  his  son,  John  Aaron,  for  and  during  the  term 
of  her  natural  life,  one  annuity  or  clear  yearly  rent^^harge  or  sura 
of  70/.,  free  from  all  deductions  whatsoever,  to  be  paid  to  her  his 
said  daughter-in-law  by  equal  half-yearly  payments.  And  the  testa- 
tor declared,  that,  in  case  his  said  daughter-in-law,  Ann  Aaron, 
should  die  before  her  husband  John  Aaron,  the  annuity  of  70/.  a 
year  should  be  continued  and  paid  in  like  manner  to  any  after-taken 
wife  which  his  son  might  marry,  provided  she  resided  and  lived  with 
his  said  son  up  to  the  time  of  his  death. 

At  the  hearing  of  the  cause  for  further  directions, 

The  Vice-Chancellor  made  an  order,  providing  for  the  payment 
of  these  annuities  in  the  foUowing  form:  — 

• 

"  And  it  appearing  by  the  affidavit  of  P.  J.  Gordon,  that  the  value 
of  an  annuity  for  70/.,  for  the  life  of  the  defendant,  Ann  Aaron, 
taken  on  the  8th.day  of  October,  1831,  the  day  of  the  death  of  John 
Aaron,  the  testator  in  &c.,  is  the  sum  of  730/.  And  that  the  value 
of  an  annuity  of  70/.,  to  commence  on  the  death  of  the  said  defend- 
ant, Ann  Aaron,  in  the  event  of  her  husband  the  defendant,  John 
Aaron,  surviving  her,  and  to  continue  during  a  female  life  of  the  age 
of  fifteen  years,  at  the  commencement  thereof,  is  the  sum  of  394/. 
[Directions  that  the  estate  of  the  testator  be  apportioned  between  the 
annuities  and  legacies.]  And  let  the  aggregate  amomit  thereof  be 
apportioned  between  the  defendant,  Ann  Aaron,  in  respect  of  the 
said  value  of  her  said  annuity  of  70/.,  together  with  such  interest  as 
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aforesaid  of  the  said  several  legatees  in  respect  of  their  several  lega- 
cies, together  with  such  interest  on  the  same  respectively  as  afore* 
said ;  and  the  contingent  annnity  given  by  tiie  said  testator  to  any 
after-taken  wife  of  uie  defendaAt,  John  Aaron/ estimated  at  the 
aforesaid  valuation  of  394/.  •  •  •  And  let  the  amount  coming  to 
the  said  defendant,  Ann  Aaron^  and  in  respect  of  the  said  contingent 
annuity  <to  any  after-taken  wife  of  the  defendant,  John  Aaron,  and 
to  the  said  legatees  respectively  upon  such  apportionment  as  afore- 
said, after  such  deduction  as  aforesaid,  be  certified ;  and  out  of  the 
residue  of  the  money  to  arise  from  such  sale  after  the  payment  of 
such  costs  as  aforesaid,  let  what  shall  be  certified  to  be  coming  to  the 
said  defendant,  Ann  Aaron,  the  wife»  &c.,  be  paid  to  her  for  her 
separate  use;  and  let  what  shall  be  certified  to  be  comms  to  the 
said  legatees  respectively,  be  paid  to  them  respectively;  and  let  what 
shall  be  certified  to  be  coming  in  respect  of  the  contingent  annuity 
to  any  after-taken  wife  of  the  defendant,  John  Aaron,'  be  carried 
over,  with  the  privity,  &c.,  to  an  account  to  be  intituled  <^  The  Ck)n- 
tingent  Annuity  Accpunt,"  and  let  the  same,  when  so  carried  over, 
be  laid  out,  &c. 

W.  P.  Woodj  FoUettj  Birdj  Speed,  and  RobsoH,  for  the  several 
parties. 


Thompson  v.  Falk.^ 

Febroary  10, 1852. 

Documents -^Privileged  Communications —  Solicitor  and  Client. 

Where  it  is  sworn  that  documents  are  confidential  commnnications,  relating  to  tbe  particnlar 
suit,  or  to  another  soit,  which  though  not  actoallj  in  the  matter  of  the  same  liti^tion, 
inTolres  or  embraces  the  same  issue,  thej  are  privileged,  althon^  ihej  do  not  directly 
relate  to  the  particular  suit  ^ 

This  was  a  motion  for  the  production  of  documents  admitted  by 
the  defendants,  the  Falks,  to  be  in  their  possession.  The  plaintiffs 
were  Thompson  and  others,  proprietors  of  salt  mines.  The  defend- 
ants were  R.  Falk  and  H.  E.  Falk,  against  whom  the  motion  was 
made  on  their  joint  answer. 

This  bill  was  a  cross  bill.  The  original  bill,  filed  in  November, 
1850,  by  the  Falks  against  Thompson  &  Co.,  was  for  the  specific 
performance  of  a  contract  dated  16th  May,  1850,  for  the  purchase  of 
some  salt  mines  which  were  in  lease  to  the  Falks  by  Thompson  & 
Co.  The  consideration  of  the  purchase  being,  in  addition  to  the 
reservation  of  royalties,  a  contract  by  Thompson  &  Co.  to  deliver  to 
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the  Falks  rock  salt  to  a  certain  value,  and  upon  certain  terms,  the 
particulars  of  which  it  is  not  material  to  state  at  length.  The  agree- 
ment contained  a  clause  for  referring  any  disputed  matters  to  arbi- 
tration. The  Falks  had  had  dealings  with  Messrs.  Dempsey,  Frost 
&  Co.,  and  had  made  mortgages  of  the  sailt  mines  to  Dempsey  & 
Co.,  with  powers  of  sale.  In  April,  1849,  Thompson  &  Co.,  the 
plaintiffs  in  the  cross  suit,  contracted  to  buy  up  the  right  of  Dempsey 
&  Co.  in  the  mines,  for  1,750Z. ;  and  by  arrangementa  with  Dempsey 
&  Co.  they  paid  the  money  on  the  1st  March,  1850.  On  the  7th 
March,  1850,  the  Falks  instituted  a  suit  against  the  firm  of  Dempsey 
&  Co.  (to  which  Thompson  &  Co.  were  not  parties,)  to  redeem  the 
mortgage  to  Dempsey  &  Co.;  and  in  that  bill  the  plaintiffs  alleged 
that  Dempsey  &  Co.  were  in  fact  indebted  to  them  in  at  least  10,000/. 
In  the  end,  Thompson  &  Co.  paid  2,5002.  to  Dempsey  &  Co.  for  pos- 
session and  for  certain  other  considerations.  On  the  17th  May,  1850, 
?ossession  was  given  to  Thompson  &  Co.  In  the  original  suit  of 
^alk  V.  Thompson^  the  Falks  insisted  that  Thompson  &  Co.  were 
liable  to  pay  certain  incumbrances  on  the  mines  to  Dempsey  &  Co., 
and  the  present  cross  bill  denied  any  such  liability.  By  their  answer 
to  the  cross  bill,  the  Falks  admitted  that  before  the  original  bill,  th^y 
and  Dempsey  &  Co.  had  come  to  an  airangement  that  in  respect  to 
the  claim  of  Dempsey  &  Co.  for  about  9,000/.  against  them,  the  Falks, 
they  should  pay  10,^  in  the  pound,  making  about  480/.,  and  have  a 
full  release ;  and  this  fact  was  not  stated  in  the  bill  of  Folk  v.  Thxyntp- 
son.  The  answer  to  the  cross  bill  admitted  certain  documents  referred 
to  in  the  sebond  part  of  the  schedule,  to  be  in  the  defendants'  posses- 
sion, as  to  which  privilege  was  claimed;  and  the  grounds  of  the 
privilege  were  set  forth  fufly  in  an  affidavit  filed  after  the  answer,  the 
reception  of  which,  as  it  did  not  contradict  the  answer,  but  merely 
supplied  deficiencies,  was  not  objected  to.  This  affidavit,  made  by 
R.  Falk,  one  of  the  defendants,  was  as  follows :  "  The  following 
documents,  mentioned  in  the  schedule  to  the  answer  of  myself  and 
the  above-named  defendant,  H.  E.  Falk,  filed  in  the  cause,  that  is  to 
say,  '  Rough  notes,  rough  memoranda,  and  notices  and  sketches  of 
instructions  for  solicitor  and  counsel  in  the  different  equity  suits ;  bills, 
briefs  for  counsel  in  the  original  and  supplemental  stdts  in  this  court, 
of  Folk  and  others  v.  Thompson  and  others^  in  complainant's  bill  men- 
tioned, letters  written  and  sent  to  the  said  S.  Hughes,  (who  was 
defendant's  solicitor,)  relating  to  the  matters  in  the  complainant's  bill 
mentioned,  as  well  as  to  other  matters  of  business,  in  which  the  said 
S.  Hughes  has  acted  as  the  solicitor  of  the  said  defendants ;  cases, 
and  counsel's  opinion  thereon ;  and  other  papers  of  a  confidential 
nature  contained  in  the  bundle  referred  to  in  the  said  schedule,  and 
therein  called  a  bundle  of  miscellaneous  papers  connected  with  the 
matters  in  the  said  complainant's  bill  mentioned,  and  also  the  fifty- 
eight  letters  from  the  said  S.  Hughes,  particularly  mentioned  and 
specified  in  the  part  of  said  schedule,  entitled  ^  second  part ;  confi- 
dential communications  between  defendants  and  their  legal  advisers,' 
are  all  confidential  communications  which  passed  between  me,  de- 
fendant, and  said  defendant,  H.  E.  Falk,  or  one  of  us,  and  our  legal 
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adviser  acting  a»  such  legal  adviser,  in  the  course  of  which  communi- 
cations I,  defendant,  and  said  defendant,  H.  E.  Falk,  were  seeking 
and  obtaining  advice  from  such  legal  adviser;  and  they  were  all 
written  in  relation  to  disputes  which,  at  the  time  of  writing  thereof, 
were  pending  either  between  me  and  the  said  H.  E.  Falk  of  the  one 
part,  and  said  plaintiff  of  the  other  part,  or  between  me  and  ^aid  H. 
E.  Falk  of  the  one  part,  and  the  defendants,  L.  Frost  and  T.  Farn- 
worth,  of  the  other  part ;  and  some  of  them  relate  to  litigation  then 
actually  pending  between  me  and  the  said  H.  E.  Falk,  of  the  one  part, 
and  said  plaintiff  of  the  other  part,  and  others  of  them  to  the  arbitra- 
tiftn  in  the  plaintiff's  bill  mentioned ;  and  others  of  them  to  litigation 
actually  pending  at  the  time  between  me  and  the  said  H.  E.  Falk  of 
the  one  part,  and  said  L.  Frost  and  T.  Farnworth  of  the  other  part" 
The  documents  referred  to  by  this  affidavit  were  exclusively  letters 
from  the  defendant's  solicitor  to  one  or  other  of  the  defendants,  com- 
mencing in  May,  1850,  and  ending  in  October,  1851. 

C.  Hall,  for  the  plaintiffs,  now  moved  for  production  of  the  docu- 
ipaents  referred  to  in  the  second  part  of  the  schedule,  and  in  the 
affidavit  above  set  out. 

Kinglake  for  the  defendants.  Even  before  the  case  of  Herring  v. 
Cleobury,  1  Phil.  91,  the  law  was,  that  when  the  discovery  is  sought 
from  the  solicitor,  his  privilege  is  unlimited ;  Cromack  v.  Healhcote,  2 
Brod.  &  Bing.  4 ;  Ratcliffe  v.  Furseman,  2  Bro.  P.  C.  514,  Tom.  edit 
If  the  law  were  now  even  as  it  was  in  1843,  still  these  documents 
would  be  protected  under  the  principle  of  Lord  Walsinffham  v.  Good- 
ricke,  3  Hare,  122.  They  would  come  within  the  fourth  proposition 
laid  down  in  that  case ;  for  the  documents  relating  to  the  litigation 
between  the  Falks  and  Dempseys,  also  relajte  to  the  litigation  between 
Thompson  &  Co.  and  the  Falks ;  Thompson  &  Co.  purchased  from 
Dempsey  &  Co.,  who  were  the  defendants  in  the  suit  of  1850.  But 
secondly,  if  that  were  not  so,  the  law  as  now  settled  by,  Pea/rse  v. 
Pearse,  1  De  G.  &  S.  12 ;  Follett  v.  Jefferyes,  13  Jur.  972 ,  1  Sim.  N. 
S.  3 ;  and  Reid  v.  Langlois,  1  Mac.  &  6.  627,  is,  that  the  privilege  is 
unlimited,  wherever  the  communications  pass  between  solicitor  and 
client,  and  is  not  to  be  confined  to  the  case  where  the  discovery  is 
sought  from  the  solicitor. 

» 
C.  Hall  in  reply.  In  this  case  the  litigation  between  Dempsey  & 
Co.  and  the  Falks,  and  the  litigation  between  the  Falks  and  Thomp- 
son &  Co.,  were  not  in  reference  to  the  assertion  of  the  same  right 
The  litigation,  to  permit  the  rule  of  privilege  to  apply,  must  be  with 
reference  to  the  same  dispute.  Holmes  v.  Baddeley,  1  Phil.  476. 
Here  the  bill  filed  by  the  Falks  against  Thompson  &  Co.  was  for 
specific  performance  of  the  contract  of  April,  1850.  The  present 
cross  bill  is  to  set  aside  an  award  made  under  a  clause  in  that  agree- 
ment, in  reference  to  the  payment  that  ought  to  be  made  by  Thomp- 
son &  Co.,  and  there  is  no  necessary  connection  between  the  two 
litigations.    In  Follett  v.  Jefferyes,  and  in  Reid  v,  Lanffhisj  the  privi- 
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lege  is  claimed  in  langaage  showing  that  the  docaments  related  to  the 
matters  in  dispute  either  after  litigation  commenced,  or  in  contempla- 
tion of  litigation.  Here  that  conclusion  cannot  be  drawn  from  the 
langaage  used. 

The  following  cases  were  also  cited  :  —  FUghi  v.  Bjotnnson^  8  Beav. 
22 ;  Woods  v.  Woods^  4  Hare,  83 ;  Beadon  v.  King^  17  Sim.  34 ;  HaW' 
kins  V.  Gathercoley  1  Sim.  N.  S.  150 ;  s.  c.  2  Eng.  Rep.  109. 

The  Vice-Chancellor.  The  question  is,  whether  the  litigation 
which  was  pending  from  the  7th  March,  1850,  between  the  Falks  and 
Dempsey,  Frost  &  Co.,  was  or  was  not  a  litigation  between  the 
plaintiff  and  defendants  in  this  suit  That  suit  between  the  Falks 
and  the  Dempseys  was  to  redeem  the  mines  mortgaged  by  the  Falks 
to  them,  and  the  decree  in  that  suit  would  have  been  to  take  an  ac- 
count of  the  mortgage  debt ;  and  the  question  is,  how  far  the  matters 
in  the  present  suit  are  the  same  as  in  the  suit  of  March,  1850.  Now 
if  I  could,  upon  authority,  determine  the  abstract  point  which  has  been 
aigued,  viz.  whether  the  privilege  of  the  client  is  as  extensive  as  that 
of  the  solicitor,  I  should  be  glad  to  remove  the  anomaly  by  which  it 
seems  that  where  the  solicitor  is  interrogated,  and  objects,  because  it 
would  be  calling  on  him  to  divulge  matters  which  passed  in  the  rela- 
tion of  solicitor  and  client,  then  there  is  privilege  without  more, 
whether  such  matters  relate  to  an  actual  or  contemplated  litigation  or 
not ;  and  yet  if  the  same  questions  are  put  to  the  client,  then  when 
his  privilege  is  in  question,  he  is  to  be  told  that  he  has  a  less  privilege 
than  he  would  have  through  his  solicitor,  if  the  latter  were  ques- 
tioned. So  great  an  anomaly,  so.  inconsistent  and  absurd  a  rule,  I 
should  be  glad  to  take  on  myself  to  say  is  not  the  rule  of  this  court, 
and  that  there  is  no  such  distinction.  When  Reid  v.  Langlois  was 
cited  to  me,  it  did  appear  at  first  sight  that  it  established  the  broad 
proposition  contended  for,  and  I  should  certainly  have  followed  that 
case  if  it  did  so ;  but  on  further  examination,  though  that  case  does 
not  establish  the  contrary,  yet  I  think  it  was  not  the  intention  of  Lord 
Cottenham  to  lay  down  the  general  proposition :  that  point  he  did 
not  decide ;  nor  do  the  cases  of  Peatse  v.  Pearse^  and  FoUeti  v.  Jef' 
feryes^  so  lay  it  down,  as  to  enable  me  to  say  I  can  follow  them.  If 
that  point  is  to  be  decided,  it  must  be  by  a  higher  authority  than 
mine. 

But  it  appears  to  me  that,  under  all  the  circumstances  of  this  case, 
the  privilege  ought  to  apply.  It  is  admitted  that  the  documents  in 
question  are  communications  which  passed  between  the  7th  March, 
1850,  and  the  30th  of  October,  1850.  The  first  date  is  that  of  the 
bill  filed  by  the  Falks  against  Dempsey  &  Co.,  and  the  latter  is  the 
date  of  the  award  made  under  the  arbitration  contained  in  the  agree- 
ment of  the  16th  May,  1850,  between  Thompson  &  Co.  and  the 
Falks.  The  affidavit  in  which  the  ground  of  the  privilege  is  stated, 
after  enumerating  the  documents,  (which  are  only  correspondence, 
that  is,  the  documents  contained  in  the  second  part  of  the  schedule,) 
states  as  follows  :  —  "  That  they  are  all  confidential  communications,'' 
&C.     (The  Vice-Chancellor  read  the  passage  in  the  affidavit  set  out 
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in  p.  246.)  The  affidavit  does  not  specify  which  related  to  the  litiga- 
tion between  the  Falks  and  Dempsey  &  Co.,  and  which  related  to  the 
litigation  between  the  Falks  and  Thompson  &  Co.  But  they  all  re- 
late to  one  or  other  of  those  litigations.  Now  the  material  question 
is,  whether  the  litigation  between  Dempsey  &  ,Co.  and  the  Falks,  in 
the  suit  commenced  on  the  7th  March,  1850,  relates  to  the  same 
matters  and  refers  to  the  assertion  of  the  same  right,  with  reference 
to  the  position  of  the  parties,  as  the  litigation  in  the  present  suit. 
The  present  suit  is  to  carry  into  effect  the  agreement  between  Thomp- 
son &  Co.  and  the  Falks  of  May,  1850,  and  to  set  aside  the  award 
made  in  pursuance  of  the  arbitration,  and  to  seek  other  relief  by 
Thompson  &  Co.  as  against  the  Falks ;  and  Thompson  &  Co.  would 
have  to  establish  in  this  suit  what  was  the  position  of  the  Falks  in 
their  character  of  mortgagors.  That  is  also  the  subject  of  the  litiga- 
tion in  the  suit  of  March,  1850.  At  that  time  the  present  plaintiffs 
were  purchasers  of  the  estate  vested  in  Dempsey  &  Co.  as  mort- 
gagees. The  litigations  are  not,  it  is  true,  strictly  the  same ;  but  I 
think  the  circumstances  of  the  case  come  within  the  principle  of  those 
in  which  the  court  has  held,  that,  confidential  communications  made 
in  relation  to  matters  in  contemplation  of  litigation,  in  which  the 
issue  is  the  same,  ought  to  be  protected.  The  consequence  is,  that 
the  documents  comprised  in  the  second  part  of  the  schedule  must  be 
protected  from  production. 


Walsh  v.  Walsh.^ 

March  12, 1652. 

Infant — Legacy. 

An  infant's  legacy  of  small  amount  paid  to  the  father  under  special  circumstances. 

This  was  a  petition  to  have  a  legacy  of  lOOZ.  and  arrears  of  inte- 
rest, amounting  to  33/.,  belonging  to  a  female  infant  of  the  age  of 
ten  years,  paid  to  the  father. 

The  petition  stated  that  the  father  was  a  small  farmer  in  Ireland, 
without  capital  or  means  of  supporting  himself  and  his  infant  daughter. 
It  stated  further,  that  the  petitioner  had  a  relation  settled  and  in  good 
circumstances  in  Australia,  and  that  the  father  desired  to  emigrate 
to  that  country  with  his  daughter,  and  it  prayed  payment  to  him  of 
the  133/.,  to  enable  him  to  do  so.  The  affidavit  in  support  of  the 
petition  verified  these  statements,  and  stated  further  the  expenses 
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that  would  be  incurred,  showing  that'  the  133/.  would  be  scarcely 
more  than  sufficient  to  pay  the  expenses  of  outfit  and  emigration. 

Malins  in  support  of  the  petition. 

The  Vice-Chancellor  made  an  order,  subject  to  the  solicitors  of 
the  petitioner  communicating  with  him  personally,  for  the  purpose 
of  undertaking  to  see  that  the  fund  should  be  duly  applied  in  fitting 
out  and  transferring  the  father  and  daughter  to  Australia. 


Beale  v.  Tennent  ;  in  the  Matter  of  Cummins,  and  of  the  Trustee 

Act,  1850. 

March  19,  1852. 

SlatuteSj  Construction  of —  Trustee^  Appointment  of  to  convey. 

A  devise  to  trastees  to  the  use  of  A  for  life,  with  Temainders  orer.  The  trustees  disclaimed. 
Under  a  mistaken  idea  Uiat  the  tmstees  had  the  legal  estate,  an  order  of  the  court  was 
obtained  to  appoint  new  trastees,  and  the  heir  conveyed  to  them.  A  then  conveyed  hia 
life  estate  to  a  mortgagee ;  and  afterwards  took  a  reconveyance  from  him :  — 

Held,  that  A  was  in  bv  tho  devise,  within  the  1  Will.  4,  c.  47,  and  an  order  was  made^|r  him 
to  convey  to  a  purcnaser.  9 

This  was  a  petition  by  creditors  in  a  creditor's  suit,  against  the 
estate  of  the  trustees  in  the  cause,  seeking  to  obtain  either  a  vesting 
order,  or  a  direction  to  a  tenant  for  life  under  the  will  of  the  testator, 
to  convey  lands  to  a  purchaser  under  the  decree  in  the  suit ;  the  re- 
mainders over  after  the  death  of  the  tenant  for  life  being  contingent. 
The  question  was,  whether,  under  the  circumstances  which  had  taken 
place,  and  which  .will  be  fOund  stated  in  the  judgment,  the  court  had 
any  jurisdiction  to  make  any  order  under  the  Trustee  Act,  1850,  and 
if  not,  whether  it  could  make  an  order  under  the  1  Will.  4,  c.  47. 
The  tenant  for  life  under  the  will  was  seised  of  the  legal  as  well  as 
the  beneficial  estate ;  he  mortgaged,  and  then,  on  paying  off  the  mort- 
gage, took  a  reconveyance. 

Shapter^  for  the  petition. 

T.  H.  Palmer  and  Roberts  for  purchasers. 

Rasch,  for  parties  claiming  under  the  will  of  the  testator. 

The  11th  and  12th  sections  of  1  Will.  4,  c.  47,  and  Henrdng  v. 
Archer^  7  Beav.  515 ;  8  Beav.  294,  and  Cheese  v.  Cheese^  15  Law  J., 
Rep.  (n.  s.)  28,  were  referred  to. 
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The  Vice-Chancelloe.  The  first  question  to  be  considered  is 
the  effect  of  the  dealings  upon  which  the  heir  conveyed  the  estate  to 
trustees.  By  the  will,  the  devise  was  to  trustees  to  the  use  of  Tho- 
mas Beale  for  life,  which  remainders  over ;  the  devise  did  not  operate 
to  give  a  legal  estate  to  the  devisees  to  uses,  but  vested  the  legal 
estate  in  T.  Beale  for  his  life.  '  The  devisees  tp  uses  disclaimed ;  but 
this  did  not  matter.  As  the  devisees  had  no  estate  in  them,  no  effect 
could  be  produced  by  their  disclaimer,  and  the  legal  estate  remained 
in  T.  Beale  for  his  life ;  but  under  some  misapprehension,  matters 
seem  to  have  been  dealt  with  as  if  the  legal  estate  descended  to  the 
heil-,  and  as  if  it  was  necessary  to  appoint  new  trustees,  and  accord- 
ingly, by  an  order  of  the  court,  the  heir-at-law  conveyed  to  two  new 
trustees  as  devisees  to  uses.  That  conveyance  had  no  effect ;  it  did 
neither  harm  nor  good ;  and  if  things  had  remained  so,  no  doubt  T. 
Beale  was  in,  not  only  under,  but  also  by  the  devise ;  and  that  not 
mediately,  but  directly.  Beale,  however,  being  the  tenant  for  life, 
not  only  legally,  but  beneficially,  conveyed  his  life  estate  to  a  mort- 
gagee, and  then  the  question  is,  what  was  the  condition  of  the  mort- 
gagee ;  was  he  in  by  the  devise  ?  He  was  not  so  directly,  but  it  is 
dear  that  he  was  in  under  the  devise,  and  the  question  is,  whether 
the  language  of  the  1  Will.  4,  c  47,  extends  to  that,^  I  think  that  in 
this  case,  having  regard  to  the  two  cases  that  have  been  cited,  the 
mortgagee  was  in  by  the  devise,  although  other  acts  beyond  the 
devise  had  been  done  to  give  him  his  estate.  If  the  mortgagee  was 
in  by  the  devise,  then  when  the  mortgagee  reconveyed  to  Beale, 
Beale  was  at  least,  as  much  as  the  mortgagee,  in  by  the  devise, 
although  a  second  act  was  done  by  which  the  estate  got  back.  I 
should  have  come  to  this  conclusion  without  the  authorities ;  but  the 
cases  cited  leave  the  matter  almost  beyond  doubt ;  and  though  the 
circumstances  of  those  cases  are  different  from  those  of  the  present 
case,  I  think  I  am  following  the  principle  of  the  decisions.  Under 
the  circumstances  of  that  case,  I  am  of  opinion  that  I  may  make  an 
order  under  the  1  Will.  4,  c  47,  for  T.  Beale  the  tenant  for  life,  to 
convey. 


*  The  words  of  the  12th  section  of  the  1  Will.  4,  c.  47,  are, "  Where  any  lands,  tene- 
ments, or  hereditaments  have  been  or  shall  be  devised  in  settlement  by  any  person  or 
persons  whose  estate,  under  this  act  or  by  law,  or  by  his  or  their  will  or  wills,  shall  be 
nable  to  the  payment  of  anjr  of  his  or  their  debts,  and  6y  sach  devise  shall  be  vested  in 
any  person  or  persons  for  life  or  other  limited  interest,"  &c. 
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March  27,  1852. 

Practice  —  Amending  Bill —  General  Orders —  Construction  of. 

The  67th  and  68  orders  of  1845,  apply  to  an  application  to  the  court,  as  well  as  to  an  appli- 
cation to  the  Master. 

A  motion  for  leare  to  amend,  hj  striking  ont  the  name  of  a  plaintiff  and  making  him  a 
defendant,  most  he  supported  by  the  affidavits  required  by  the  67th  and  682i  orders 
of  1845. 

The  bill  was  filed  by  John  M'Leod  and  LUcy  M'Leod,  seeking  to 
fix  one  of  the  defendants  with  a  breach  of  trust,  and  a  motion  was 
made  by  the  plaintiffs  for  leave  to  amend,  by  striking  out  the  neime 
of  the  plaintiff,  J.  M'Leod  as  plaintiff,  and  making  him  a  defendant, 
and  otherwise  as  the  plaintiffs  should  be  advised.  The  amendment 
by  converting  tlie  plaintiff  J.  M'Leod  into  a  defendant,  was  rendered 
necessary  by  the  circumstance,  that  certain  acts  had  been  done  by  the 
plaintiff  J.  M'Leod,  which  precluded  him  from  suing,  so  that  if  the 
record  remained  unaltered,  there  would  be  misjoinder.  The  nature 
and  necessity  of  the  general  amendments  desired  by  the  plaintiffs  are 
not  material  for  the  purpose  of  the  decision  in  this  case,  which  turned 
upon  the  construction  of  the  67th  and  68th  general  orders  of  1845, 
the  principal  point  argued  being,  whether  a  special  application  for 
leave  to  amend  after  the  proper  time  for  amending  has  passed,  or 
when  the  amendment  is  one  for  which  it  is  not  within  the  jurisdiction 
of  the  Master  to  give  leave,  can  be  made  to  the  court,  without  the 
affidavits  required  by  the  orders  of  1845,  referred  to.  The  67th  or- 
der declares  that "  A  special  order  for  leave  to  amend  a  bill  is  not  to 
be  granted  without  affidavits  to  the  effect,  first,  that  the  draft  of  the 
proposed  amendments  has  been  settled,  approved,  and  signed  by 
counsel;  and,  secondly,  that  such  amendementis  not  intended  for  the 
purpose  of  delay  or  vexation,  but  because  the  same  is  considered  to 
be  material  for  the  case  of  the  plaintiff."  The  68th  order  declares 
that  "  after  the  plaintiff  has  filed  or  undertaken  to  file  a  replication, 
or  after  the  expiration  of  four  weeks  from  the  time  when  the  answer 
or  last  answer  is  deemed  sufficient,  a  special  order  for  leave  to  amend 
a  bill  is  not  to  be  granted,  without  further  affidavits  showing  that  the 
matter  of  the  proposed  amendment  is  material,  and  could  not  with 
reasonable  diligence  have  been  sooner  introduced  into  such  bill." 

In  this  case  the  answer  was  put  in  in  the  month  of  August.  The 
plaintiff,  J.  M'Leod,  was  resident  in  Demarara,  and  pending  the  pro- 
ceedings, the  plaintiffs'  original  solicitor  retired,  and  a  new  solicitor 
was  appointed.     The  four  weeks  from  the  time  when  the  answer 


1 1  DrcTny,  36.    Before  Vice-Chancellor  Kindersley. 
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would  be  deemed  sufficient,  expired  about  the  Slat  January,  1852. 
The  other  material  facts  are  stated  in  the  judgment 

Karslake  for  the  plaintiffs. 

This  application  is  one  proper  to  be  made  to  the  court,  and  not  to 
the  Master.  The  Master  has  jurisdiction  to  give  leave  to  amend  the 
bill,  that  is,  to  alter  or  add  to  the  statements  made  by  it,  but  not  to 
alter  the  whole  frame  of  the  record.  But  in  a  case  where  by  inadvert- 
ence or  from  ignorance  of  the  facts,  a  plaintiff  who  cannot  sue  is 
associated  with  one  who  can,  the  court  will  itself  give  leave  to  make 
such  an  amendment  as  that  which  is  asked.  Hall  v.  Lack^  2  You.  & 
CoL  631.  He  was  proceeding  to  argue  that  upon  the  merits  disclosed 
by  the  affidavits,  the  plaintm  was  also  entitled  to  have  leave  to 
amend  by  introducing  various  further  allegations  into  the  bill,  when 
it  was  objected  by 

Malins  and  RenshaWj  for  the  defendant,  that  the  motion  was  not 
supported  by  such  an  affidavit  as  the  orders  of  1845  require.  Those 
orders  require  certain  things  to  be  done,  before  a  special  order  for  leave 
to  amend  can  be  made ;  and  those  things  must  be  done,  as  well  when 
the  application  is  to  the  court,  as  when  it  is  to  the  Master.  The  four 
weeks  after  the  answer  must  be  deemed  sufficient,  have  elapsed ;  and 
therefore  the  case  is  within  the  68th  order.  !Elven  if  such  an  affida- 
vit as  that  required  by  the  67th  and  68th  orders  could  be  dispensed 
with,  in  regard  to  the  amendment  specifically  pointed  out  on  the  no- 
tice of  motion,  here  the  notice  of  motion  goes  much  further ;  it  asks 
for  leave  to  amend  generally.  Besides,  the  plaintiffs  are  too  late  to 
obtain  leave  to  amend  by  converting  one  plaintiff  into  a  defendant. 
In  Hall  V.  Lackf  it  did  not  appear  that  the  plaintiff  was  out  of  time ; 
but  here  he  is.  The  court  will  not  at  the  hearing  give  leave  to  amend 
to  cure  misjoinder,  but  will  dismiss  the  bill  at  once.  Cowley  v.  Cowley^ 
9  Sim.  299 ;  but  see  Davis  v.  Proutj  7  Beav.  288 ;  Stuart  v.  Lloyd,  3 
M.  &  G.  181,  was  also  cited. 

Karslake  in  reply. 

The  argument  on  the  other  side,  upon  the  67th  and  68th  orders  of 
1845,  is  applicable  only,  if  at  all,  to  that  part  of  the  notice  of  motion 
which  seeks  leave  to  amend  generally.  It  is  clear  that,  as  to  so  much 
of  the  intended  amendment  as  is  pointed  out  on  the  face  of  the  no- 
tice of  motion,  no  affidavit  can  be  requisite.  But  further,  these 
orders  have  exclusive  reference  to  applications  made  to  the  Master, 
and  were  not  intended  to  apply  to  special  applications  to  the  court 
The  material  amendment  here  proposed  is  to  strike  out  J.  M'Leod's 
name  as  a  plaintiff^  and  make  him  a  defendant;  that  amendment  is 
clearly  stated  to  the  court  by  the  notice  of  motion,  which  gives  to  the 
court  information  of  the  nature  and  extent  of  the  amendment  as  pre- 
cise as  could  be  afforded  by  a  draft  of  the  amendment 

He  was  proceeding  to  argue  that  he  was  entitled  to  have  also  the 
general  leave  to  amend,  when  he  was  stopped  by  the  Vice-Chancel- 
lor, who  said  the  plaintiff's  counsel  must  elect  whether  he  would  ask 
VOL.  XV.  22 
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for  leave  to  amend  generally,  or  to  amend  only  by  altering  the  state 
of  the  pleading  on  the  record.  Mr.  Karslake  elected  to  confine  his 
application  to  the  latter  amendment,  and  cited  further,  Bather  v.  Kears- 
ley^  7  Beav.  545. 

The  Vice- Chancellor.  Upon  the  point  whether,  if  no  difficult- 
ies could  arise  either  as  to  the  time  that  has  elapsed,  or  as  to  the  ef- 
fect of  the  orders  of  1845,  this  would  be  a  proper  case  for  leave  to 
amend  the  bill,  in  the  limited  manner  asked,  I  have  no  doubt  that  it 
is  a  proper  case.  Two  cestuis  que  trust,  file  a  bill  for  making  a  trus- 
tee responsible.  The  defendant  states  that  one  of  the  two  plaintiffs 
has  done  acts  precluding  him  firom  asking  the  relief  sought ;  as  to  the 
other  plaintiff,  no  such  facts  are  alleged.  K  the  case  were  to  go  to  a 
hearing  with  both  plaintiffs,  then,  although  Miss  M'Leod  may  have  a 
substantial  right,  she  may  lose  it  by  the  misjoinder  of  Mr.  M'Leod 
with  her  as  a  coplaintiff.  Bather  v.  Kearsley,  7  Beav.  545,  shows  that 
the  court  will  allow  such  an  error  to  be  rectified.  If  then  the  applica- 
tion were  made  in  a  case  in  which  no  question  could  arise  either  as  to 
lapse  of  time,  or  as  to  the  effect  of  the  67th  and  68th  orders  of  1845, 
I  should  have  no  hesitation  in  making  an  order  on  the  same  terms  as 
in  Bather  v.  Kearsley.  The  question  here,  how  far  there  is  any  rea- 
son for  not  making  the  order,  arising  out  of  the  time  which  has  elapsed, 
is  in  consequence  of  the  exigency  of  the  67th  and  68th  orders.  The 
answer  was  filed  in  August;  the  fourth  week  after  the  answer  was 
sufficient  ended  about  the  21st  January.  After  that  the  defendant 
might  have  moved  to  dismiss  for  want  of  prosecution.  Now,  I  am 
satisfied  that,  although  in  such  a  state  of  things  if  the  amendments 
were  to  be  made  under  ordinary  circumstances,  the  proper  course  is 
for  the  plaintiff  to  go  to  the  Master  in  the  first  instance  for  a  special 
order  to  amend,  yet  in  a  case  where  the  amendment  goes  not  merely 
to  amend  the  bill,  but  to  alter  the  whole  frame  of  the  suit,  the  Master 
has  no  jurisdiction.  Therefore,  it  is  a  proper  case  in  itself  to  come  to 
the  court  But  I  am  of  opinion  that  the  67th  and  68th  orders  of  1845 
apply  as  well  to  an  order  made  by  the  court,  if  the  application  is 
made  to  the  court,  as  an  order  made  by  the  Master,  if  the  application 
is  to  him.  The  language  of  the  67th  order  is,  "  A  special  order  for 
leave  to  amend  a  bill  is  not  to  be  granted  without  affidavits  to  the  ef- 
fect, first,  that  the  draft  of  the  proposed  amendments  has  been  settled, 
approved,  and  signed  by  counsel ;  and,  secondly,  that  such  amend- 
ment is  not  intended  for  the  purpose  of  delay  or  vexation,  but  because 
the  same  is  considered  to  be  material  for  the  case  of  the  plaintiff." 
So  that  no  order  is  to  be  made  without  the  affidavit,  not  merely  no 
order  by  the  Master,  but  no  order  at  all.  Although,  therefore,  the  ap- 
plication is  proper  to  be  made  to  the  court,  the  67th  and  68th  orders 
are  applicable.  In  this  case  more  than  four  weeks  have  passed  since 
the  answer  was  to  be  taken  to  be  sufficient  So  that  the  68th  order 
applies,  and  under  that  order,  not  only  what  is  required  by  the  67th  is 
also  required,  but  more ;  the  67th  order  requires,  first,  an  affidavit  that 
the  draft  has  been  settled  by  counsel;  that  is  not  done  here ;  then  the 
affidavit  must  show  that  the  amendment  is  not  made  for  delay';  now 
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there  is  such  an  affidavit  Then  the  68th  order  requires  an  affidavit 
showing  that  the  matter  is  material  (that  we  have  in  this  case) ;  and 
that  the  amendment  could  not  with  reasonable  diligence  have  been 
sooner  introduced  into  such  bill.  • 

This  Wst  part  of  the  order  is  susceptible  of  a  double  interpretation. 
It  may  mean  that  an  amendment  could  not  be  made  at  any  earlier 
stage,  or  that  the  application  for  leave  to  amend  could  not  have  been 
made  earlier.  If  the  former  is  the  meaning,  it  is  clear  thstt  the  amend- 
ment could  not  at  any  earlier  stage  have  been  introduced.  It  could 
not,  of  course,  have  been  introduced  at  the  filing  of  the  bill.  But  tak-> 
ing  the  other  to  be  the  construction,  is  there  any  want  of  due  dili- 
gence in  making  the  application  ?  Considering  the  nature  of  the  case, 
the  absence  of  one  of  the  plaintiffs  in  Demarara,  and  the  change  of 
solicitors,  I  think  there  is  not  that  want  of  diligence  which  ought  to 
induce  me  to  refuse  the  application.  The  only  matter  remaining  in 
which  the  orders  have  not  been  complied  with  is  this,  that  there  is  no 
affidavit  showing  that  the  draft  has  been  settled  and  signed  ^y  coun- 
sel. It  is  said  that  there  is  nothing  special  in  the  amendment ;  but 
still  that  ought  to  have  been  done,  according  to  the  order.  But  I 
think  I  ought  not  to  refuse  to  make  this  order,  because  that  has  not 
been  done,  I  shall  give  leave  to  the  plaintiff  to  file  an  affidavit,  and 
if  any  additional  expense  is  thereby  incurred,  the  plaintiff  must  pay 
it  The  [notion  will  therefore  stand  over  for  the  plaintifi'  to  make  an 
affidavit  that  the  amendment  has  been  settled  and  signed  by  counsel ; 
and  the  plaintiff  paying  the  costs  of  the  motion  and  giving  the  usual 
security  for  costs,  the  order  will  be  for  leave  to  an;iend  merely  by  strik- 
ing out  the  name  of  the  plaintiff,  John  M'Leod,  and  making  him  a 
defendant  * 


Standish  v.  Mayor,  Aldermen,  and  Burgesses  of  the  Bourough 
OF  Liverpool,  and  certain  other  persons,  tenants  of  plaintiff's 
land.i 

March  11, 1852. 

Injunction — Laches  —  Lands  Clauses  Consolidation  Act, 

m 

A  corporation  having,  under  the  act  of  parliament,  ri^ht  to  take  land  for  the  purpose  of  cer- 
tain public  works,  gave  notice  to  the  owner  of  the  inheritance,  of  an  intention  to  take  it. 
They  then  entered  regularly  upon  the  land  for  the  purpose  of  Burveys,  &c.  and  afterwards 
their  contractors,  without  the  knowledge  of  the  corporation,  but  with  the  assent  of  the 
occupying  tenants,  brought  some  wagons,  and  rails,  and  other  implements  on  the  land, 
and  there  lefk  them,  but  did  not  commence  the  works,  or  do  any  damage,  This  was  done 
without  obtaining  the  assent  of  the  plainti£f,  but  it  became  known  to  his  agent  in  the  end 
of  December.  In  the  beginning  of  the  following  February,  without  any  previous  com- 
munication with  the  defendants,  he  filed  his  bill  for  an  injunction  to  restnun  them  from 
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allowing  the  wagons,  &c  to  remain  on  the  land,  and  from  taking  possession  of  the  land 
nntil  they  had  con^plied  with  the  proYisions  of  the  Lands  Clauses  Consolidation  Act :  — 

Mdd,  that  though  the  corporation  were  bound  by  the  acta  of  their  contractors,  the  acts  done 
were  not  a  taking  possession  within  the  meanmg  of  the  act,  and  the  bill  was  improperly 
filed. 

This  was  a  motion  foT  an  injunction  to  restrain  the  defendants 
the  mayor,  aldermen,  &c.,  their  contractors  and  agents,  from  con- 
tinuing in  possession  of  any  part  of  the  lands  comprised  in  the 
notice,  schedule,  and  plan,  served  by  those  defendants  on  the  plaintiff, 
on  the  23d  day  of  l)ecember,  1851,  and  from  allowing  the  earth, 
wagons,  iron  rails,  and  tram  plates  placed  there  by  the  defendants, 
to  remain  there,  and  from  entering  upon  or  into  possession  of  any 
part  of  the  lands  comprised  in  the  said  notice,-  plan,  and  schedule, 
unless  and  until  they  should  first  have  complied  with  the  Lands 
Clauses  Consolidation  Act,  1845,  and  from  in  any  manner  contra- 
vening the  provisions  thereof. 

The  bill  was  filed  on  the  9th  of  February. 

The  plaintiff  was  seised  in  fee  of  land  in  the  neighborhood  of 
Liverpool,  subject  to  the  rights  of  certain  tenants  in  possession, 
namely,  L  Winstanley,  E.  Morris,  and  others.  By  the  affidavit  of 
W.  L.  Smart,  the  solicitor  of  the  plaintiff,  it  appeared  that  the 
defendants  had  given  notice  to  take  the  plaintiff's  land.  The  de- 
fendants had  entered  on  part  of  the  land  for  the  purpose  of  con- 
structing their  works,  namely.  The  Liverpool  Water  Works ;  but 
they  had  not  paid  the  money.  Early  in  January,  1852,  the  con- 
tractors employed  by  the  defendants  had  brought  earth  wagons,  iron 
rails,  and  txam  plates  on  the  land,  without  the  permission  of  the 
owner,  but  with  t!ie  permission  of  the  tenants.  They  had  brought 
earth  wagons,  and  fifteen  tons  of  iron  rails,  and  the  wheels  of  the 
wagons  had  flanges,  which,  it  was  sworn,  had  cut  up  the  surface  of 
the  land. 

The  affidavits  of  Hawkesley,  the  defendants'  engineer,  and  of 
Okes,  assistant  engineer,  on  the  part  of  the  defendants,  were  to  the 
following  effect  t  —  That  on  the  10th  of  February  no  acts  had  been 
done  by  which  the  surface  of  the  land  was  dug  up  or  cut  up,  other- 
wise than  as  stated  in  the  bill ;  and  that  what  had  been  done  was 
done  with  the  consent  of  the  tenants  in  possession  ;  that  the  defend- 
ants, the  corporation,  had  not  given  any  authority  to  the  contractors 
or  their  agents  to  enter  on  the  land.  Statham,  another  witness  for 
the  defendants,  proved  that  the  contractors  employed  by  the  defend- 
ants could  not,  by  the  terms  of  ihe  contract,  proceed  with  their  works 
until  the  defendants  should  have  given  them  possession  of  such  parts 
of  the  land  as  should  be  declared  by  the  engineer  of  the  corporation 
to  be  requisite ;  and  that  no  such  declaration  had  been  yet  made  by 
tji^e  engineer,  and  that  the  wagons,  &c.,  were  only  placed  on  the  land 
for  a  temporary  purpose.  Lawton,  one  of  the  contractors,  by  an 
affidavit  sworn  on  the  9th  and  filed  on  the  10th  of  February,  proved 
that  he  entered  into  a  contract  with  the  defendants  for  the  construc- 
tion of  reservoirs,  &c.,  portions  of  the  intended  works  to  be  con- 
structed on  the  land  belonging  to  the  plaintifE    He  proved  that  the 
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consent  of  Morris,  one  of  the  tenants,  had  been  obtained  through  his 
agent,  to  the  materials  in  question  remaining  on  the  land  in  his 
occupation,  and  that  they  were  placed  there  with  the  assent  of  the 
other  defendants,  the  tenants. 

The  other  material  facts  will  be  found  in  the  arguments  and  in  the 
judgment. 

Malins  and  Oiffard^  for  the  plaintiff. 

It  is  admitted  that  Lawton  and  Miller  are  the  contractors  on 
behalf  of  the  corporation.  They  say  they  had  the  consent  of  the 
tenants ;  but  by  the  84th  section  of  the  Lands  Clauses  Consolidation 
Act,  the  consent  of  the  owners  also  is  necessary.  Putting  wagons, 
&c.  on  the  land  is  an  entry  and  taking  possession  within  the  meaning 
of  the  act. 

They  referred  also  to  the  85th  section  and  to  the  89th  section  of 
the  Lands  Clauses  Consolidation  A<4^  as  expressly  meeting  this  case. 
That  clause  is  as  follows: — "If  the  promoters  or  any  of  their  con- 
tractors shall,  except  as  aforesaid,  wilfully  enter  upon  and  take 
possession  of  any  lands  which  shall  be  required,  &c.  without  such 
consent  as  aforesaid,  (namely,  the  consent  required  by  the  84th 
section,)  then  the  promoters  are  to  pay  a  penalty." 

FolleU  and  W.  M.  James^  for  the  defendants. 

The  case  of  the  defendants  is,  that  they  have  nothing  whatever 
to  do  with  the  acts  of  the  contractors.  Those  acts  took  place  on 
the  12th  of  November,  1861. 
•  [The  Vice-Chancbllor  observed  that  what  had  been  done  was 
obviously  harmless,  still  the  acts  done  by  the  contractors  must  be 
taken  as  an  indication  of  an  intention  to  do  more.] 

The  affidavit  of  the  town  clerk  ^proves  that  the  defendants  had  no 
knowledge  of  the  acts  done  by  the  contractors  ;  that  the  corporation 
never  have  intended,  and  do  not  intend  to  go  on  with  the  works. 

[The  Vice-Cuancellor.  It  is  alleged  that  the  acts  done  were 
done  without  the  authority  of  the  corporation  ;  the  contractor  makes 
an  affidavit,  but  he  does  not  say  that  the  wagons,  ^.,  were  put  on 
the  land  merely  for  temporary  purposes,  and  that  he  means  to  do  no 
more.] 

The  foreman  of  the  contractor  has  made  an  affidavit ;  he  says  he 
placed,  in  November  last,  wagons,  &c.,  on  the  land;  that* Winstanley, 
one  of  the  tenants,  knew  it^  and  did  not  object;  no  damage  was 
done  beyond  what  was  done  to  the  tenant.  There  was  no  unlawful 
entry,  the  contractors  had  a  right  to  enter  under  their  agreement  with 
the  tenants.  The  corporation,  the  defendants,  have  not  entered  at  all ; 
it  is  not  they  who  are  in  possession  but  the  contractors,  and  the 
defendants  have  no  control  over  the  contractors.  The  contract  was 
that  no  work  should  be  executed,  nothing  should  be  done  until  a 
direction  should  be  given  by  the  engineer  as  to  the  land  to  be  taken, 
and  no  such  direction  has  been  given.  Therefore  the  entry  is  not 
that  of  the  corporation,  not  being  part  of  their  contract  (The 
plaintiilf  asked  for  the  contract,  but  it  was  not  produced.)     As  to  the 

22* 
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89th  section  of  the  Lands  Clauses  Consolidation  Act,  that  ^plies 
to  the  tenant  in  possession,  and  requires  wilful  entry.  Here  there 
has  been  no  wilful  entry,  because  the  consent  of  the  tenant  was 
obtained. 

MalinSj  in  reply. 

The  acts  of  the  contractors  are  the  acts  of  the  corporation,  and 
the  contractors  have  placed  their  wagons  and  rails  on  the  plaintiff's 
land. 

[The  Vice-chancellor.  Is  placing  wagons,  &c.,  on  the  land, 
taking  possession  ?] 

Placing  wagons  on  the  land  is  an  indication  of  an  intention  to 
proceed  further.  The  plaintiff  finds  the  contractors'  plant  on  his 
land.  He  knows  the  corporation  has  power  to  take  his  land;  he 
knows  only  the  corporation,  and  the  contractors  are  strangers  to  him. 
Rawes,  the  agent  of  the  plaintiff,  says  in  his  affidavit,  and  that  is  not 
contradicted,  that  the  contractors  told  him  it  was  by  the  authority 
of  the  corporation  that  he,  the  contractor,  put  the  things  on  the  l^d. 
His  first  intimation  of  their  being  there  was  in  January,  when  he 
inquired  of  Lawton,  one  of  the  contractors,  by  whose  authority  they 
were  placed  there ;  and  Lawton's  answer  was  that  the  corporation, 
the  defendants,  had  given  him,  Lawton,  authority  to  do  it.  This  is 
sworn  by  Rawes,  and  not  contradicted.  .  The  inference  is  that  they 
will  go  on  to  do  more.  This  is  the  simple  case  of  master  and  ser- 
vant, and  the  rule  of  law  of  the  master  being  responsible  for  the  acts 
of  his  servant,  applies. 

The  Vice-Chancellor.  (His  honor  read  the  notice  of  motion 
referred  to  in  p.  256,  and  then  proceeded.)  This  motion  is  founded  on 
the  assumption  that  the  defendants  have  entered  into  possession,  and 
are  continuing  in  possession,  of  the  plaintiff's  land,  and  on  the 
assumption  that  they  intend,  or  have  indicated  an  intention,  to  con- 
tihue  on  the  land  and  to  execute  certain  works  thereon,  contrary  to 
their  contract  with  plaintiff,  and  contrary  to  the  powers  of  the  Lands 
Clauses  Consolidation  Act  The  facts  are  these :  An  act  of  parlia- 
ment was  passed,  authorizing  the  corporation  of  Liverpool  to  execute 
certain  works  for  the  purpose  of  supplying  the  town  of  Liverpool 
with  water,  and  by  that  act  they  are  authorized  to  take  the  lands  of 
the  plaintiff  necessary  for  their  purpose,  paying  for  such  lands,  the 
amount  to  be  ascertained  in  the  usual  manner.  Many  months  ago, 
the  corporation,  intending  to  proceed  under  the  authority  of  their 
act  of  parliament,  entered,  as  they  were  entitled  to  do,  on  the  lands 
of  the  plaintiff,  for  making  surveys,  taking  levels,  boring,  and  other- 
wise ascertaining  how  far  the  lands  were  necessary.  They  had 
authority  to  do  all  this,  and  they  did  so,  having,  in  so  doing,  occa- 
sioned only  slight  damage  to  the  tenants,  and  paying  for  the  damage 
so  done ;  so  far  there  was  no  matter  of  complaint.  After  this,  and 
after  the  site  of  the  works  had  been  marked  out  by  the  defendants, 
no  further  act  was  done  by  them,  affecting  the  plaintiff's  land.  On 
the  4th  of  November,  1851,  the  corporation  entered  into  a  contract 
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with  Messrs.  Lawton  &  Miller  to  execute  the  works,  undertaking  to 
give  them  possession  of  so  much  of  the  land  as  the  agent  of  the 
corporation  should  point  out,  which  has  not  yet  been  done.  Now,  it 
is  contended  that  what  has  been  done  is  not  done  by  the  corporation, 
but  by  the  contractors,  and  not  in  accordance  with  their  contract; 
and  that  even  if  the  contractors  have  entered,  they  have  not,  in  doing 
so,  been  the  agents  of  the  corporation.  I  cannot  assent  to  that 
proposition,  not  meaning  to  say  that,  in  all  cases,  when  there  is  a 
contract  with  a  corporation,  or  any  body  authorized  to  do  certain 
things  under  an  act  of  parliament,  whatever  the  contractors  may  do, 
his  principals  are  liable;  but  still,  as  a  general  principle,  the  con- 
tractor is  the  agent  of  the  corporation.  Of  course,  the  contractors 
might  do  many  things  for  which  the  corporation  would  not  be 
responsible ;  but  if  the  contractor  enters  on  the  land  apparently  under 
his  contract,  and  does  any  thing  contrary  to  the  rights  of  the  owner 
or  the  provisions  of  the  Lands  Clauses  Consolidation  Act,  he  must 
in  this  court  be  treated  as  the  agent  of  the  corporation.  Now,  the 
contract  having  been  entered  into  in  November,  1851,  some  wagons 
belonging  to  Lawton  &  Miller,  the  contractors,  were  placed  on  a  part 
of  the  lands  of  the  plaintiff,  being  a  farm  occupied  by  the  defendant, 
Winstanley.  It  appears  that  the  wagons  were  placed  there  originally 
without  the  permission  of  Winstanley  being  nrst  obtained.  But  it 
appears  also,  and  this  is  not  denied,  that  Winstanley  did  not  object 
to  the  wagons  brought  being  left,  but  assented  on  being  compensated 
for  any  damage  or  loss  which  should  be  occasioned  to  him.  This 
was  in  November.  In  the  January  following,  tramways  or  rails,  or 
in  fact  some  of  the  implements  or  utensils  of  the  contractors,  were 
brought  on  the  lands  of  Winstanley;  that  was  also  done,  in  the  first 
instance,  without  the  permission  of  Winstanley;  but  after  he  knew 
of  it,  he  assented  on  the  terms  of  his  being  compensated.  Then  as 
to  another  tenant,  Morris,  occupying  another  farm  comprised  in  the 
plaintiff's  land.  In  November,  before  doing  any  thing,  Lawton  com- 
municated with  Morris  on  the  subject  of  putting  wagons  and  rails 
on  his  land,  and  by  arrangement  with  him,  placed'  the  wagons  and 
rails  on  his  land.  On  the  other  hand,  Rawes,  the  agent  for  the 
plaintiff,  says  that  neither  he,  nor  Winstanley,  nor  Morris,  gave  per- 
mission to  have  the  wagons  and  other  things  put  on  the  land.  Now 
Rawes  can,  of  course,  speak  for  himself,  and  I  assume  that  he  did 
not  assent;  but  as  to  the  tenants,  it  is  positively  sworn  by  Lawton, 
and  confirmed  by  his  foreman,  that  there  was  an  arrangement  both 
with  Winstanley  and  Morris.  And  it  is  remarkable  that  both  Win- 
stanley and  Morris,  though  both  appearing  by  their  counsel  to  sup* 
port  the  plaintiff's  application,  make  no  affidavits  contradicting  the 
allegation  that  they  consented.  I  must  assume,  therefore,  that  both 
Winstanley  and  Morris  did,  Morris  previously  to  the  fact,  and  Win- 
stanley subsequently,  assent  to  the  wagons,  &c.,  being  brought  on 
the  land.  Then  this  fact  is  also  stated  on  behalf  of  the  defendants, 
and  uncontradicted  by  the  plaintiff;  Lawton  says,  and  Rawes  does 
not  deny  it,  "  I  say  that  in  December  last,  and  after  the  implements 
mentioned  in  the  bill  had  been  placed  on  said  land  in  the  occupation 
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of  said  E,  Morris  and  J.  Winstanley,  I,  together  with  my  foreman, 
James  Simpson,  was  passing  along  the  road  near  to  the  premises  of 
said  E.  Morris,  when  we  met  W.  Rawes,  the  resident  agent  or 
steward  of  the  above-named  plaintiff,  and  said  E.  Morris.  W; 
Rawes  asked  me  if  I  had  any  objection  to  paying  reasonable  com- 
pensation for  the  said  materials  lying  in  the  said  fields.  I  then 
informed  said  W.  Rawes,  that  if  the  tenants'  claim  for  damage  was 
a  reasonable  one,  I  would  pay  the  amount.  W.  Rawes  did  not 
object  to  the  materials  remaining  on  the  land  of  E.  Morris  and  J. 
Winstanley,  nor  give  any  intimation  to  me  that  he  required  said 
materials  to  be  removed."  Simpson  says  he  was  present  at  this 
conversation,  and  confirms  what  Lawton  says.  It  is  therefore  be- 
yond contest,  that  in  December  the  agent  of  the  plaintijff  knew  that 
the  materials  belonging  to  the  contractors  had  been  placed  on  the 
land,  and  did  not  object,  but  stipulated  with  the  contractors  merely 
that  reasonable  compensation  should  be  made  to  the  tenants.  Now 
Rawes,  in  his  affidavit,  says,  he  first  became  aware  of  the  materials 
being  put  on  the  land  early  in  January.  There  is  a  little  discrepancy 
here,  between  the  evidence  of  Rawes  and  Lawton  ;  but  it  is  slight, 
and  not  of  any  material  importance.  It  is,  on  the  whole,  clear  that 
at  the  latter  end  of  December,  or  quite  in  the  beginning  of  January, 
Rawes,  the  plaintiff's  agent,  knew  that  the  materials  were  put  on  the 
land,  and  that  so  far  from  any  objection  on  the  part  of  the  plaintiff 
being  made  that  the  acts  done  were  a  violation  of  his  rights,  he,  by 
his  agent,  merely  stipulated  that  there  should  be  some  compensation. 
So  the  matter  stood  at  the  beginning  of  January.  Now*  Rawes  says 
that  Lawton  told  him  in  January,  that  he  put  the  wagons,  &c.,  on 
the  land  by  the  authority  of  the  corporation,  and  I  will  assume  that 
to  be  true,  as  it  is  not  contradicted,  but  there  is  no  doubt  that  the 
corporation  did  not  know  of  the  things  being  placed  on  the  land,  and 
that  no  agent  of  the  corporation  knew  of  it,  and  what  Lawton 
meant  was  that  he,  being  the  contractor  of  the  corporation,  was 
acting  by  their  authority,  but  that  does  not  at  all  impeach  the  accu- 
racy of  the  statement  made  as  to  the  conversation  between  him  and 
Rawes.  On  the  23d  of  December,  the  usual  notice  was  sent  by  the 
corporation  to  the  plaintiff's  agent  to  treat  under  the  act  That 
notice  was  answered  on  the  12th  of  January,  1852,  by  a  counter 
notice  stating  that  the  plaintiff  was  the  person  entitled.  All  this 
time  the  wagons,  tram  plates,  and  rails,  were  lying  harmless  on  the 
land  of  the  plaintiff.  Nothing  whatever  was  done  towards  con- 
tinuing the  works ;  but  the  wagons  and  other  things  simply  remained 
on  the  land  with  the  assent  of  the  persons  who  had  a  right  to  give  it, 
namely,  the  tenants  in  possession ;  no  step  was  taken  towards  carry- 
ing on  the  works,  and  even  now  the  things  are  lying  harmless  on  the 
land,  and  there  they  would  have  remained,  and  the  parties  would  in 
all  probability  have  gone  on  to  treat  amicably,  but  on  the  23d  of 
January  the  plaintiff's  London  solicitor  goes  down  into  Lancashire, 
on  some  business  for  the  plaintiff;  and  then,  knowing  nothing  of  that 
which  had  previously  taken  place  in  November,  December,  and  Janu- 
ary, he  comes  upon  the  plaintiff's  land  and  finds  the  wagons  and 
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other  things  placed  there.  Now,  I  do  not  wonder  at  the  solicitor 
being  struck  with  this  circumstance,  and  having  his  vigilance  aroused,, 
or  at  his  suppposing  it  to  indicate  an  intention  to  continue  proceed- 
ings. But  Mr.  Smart  did  not  communicate  with  the  parties  there, 
and  get,  as  he  might,  full  information  from  them ;  if  he  had,  he  must 
have  heard  all  that  had  been  done,  and  would  most  probably  not  at 
once  have  plunged  his  client  into  litigation.  But,  instead  of  that, 
the  solicitor  came  at  once  to  London,  and  without  any  communica- 
tion with  the  tenants,  or  inquiry  whether  they  had  given  any  consent 
or  not,  the  bill  is  filed  on  the  9th  of  February,  supported  by  an 
affidavit  by  Smart,  in  which,  no  doubt  intending  to  state  what  he 
believed,  he  omitted  that  of  which  indeed  probably  he  knew  nothing ; 
he  says  —  "The  plaintiff  never,  by  himself  or  his  agents,  in  any 
manner  consented  to  any  entry  on  the  part  of  the  defendants,  or 
their  contractors,  agents,  or  workmen,  upon  his  lands ;  and  further, 
on  the  occasion  of  my  going  into  Lancashire  aforesaid,  I  for  the  first 
time  ascertained  as  a  fact  that  the  said  defendants,  by  their  agents, 
had  entered  on  part  of  the  land  comprised  in  the  said  notice,  being 
portions  of  each  of  the  said  two  farms,  for  the  purpose  of  construct- 
ing their  works  thereon."  And  then  he  goes  on  to  say :  "  The 
defendants  have,  by  themselves,  their  agents,  and  contractors,  entered 
upon  and  taken  possession,  and  are  now  in  possession  of  the  land." 
It  is  unfortunate  that  he  did  not  communicate  with  the  parties  on 
the  spot,  and  then  with  the  defendants.  If  he  had,  he  would  have 
been  informed  that  the  corporation  never  had  authorized  any  taking 
possession  of  the  land ;  that  the  corporation  had  not  taken  posses- 
sion, and  that  the  contractors  had  obtained  the  permission  of  the 
tenants  to  leave  the  things  in  question  on  the  land.  It  appears  to 
me  that  there  has  been  no  case  for  filing  a  bill  at  all.  It  was  filed 
-without  a  knowledge  of  the  facts,  and  from  all  that  I  have  stated,  I 
think  this  was  not  a  case  of  danger,  or  even  of  apparent  danger,  and 
not  a  case  for  an  injunction.  The  application  must,  therefore,  be 
refused,  and  with  costs. 


Wright  v.  Vernon.* 

May  24  and  25,  1852. 

Pleading — Supplemental  Bill — Bill  of  Revivor — Amendment. 

A  bill  was  filed  bj  A  and  his  wife,  alleging  title  in  respect  of  the  wife's  estate  tail.    The 
defendant  demurred  for  want  of  equity.     While  the  demarrer  was  standing  for  argument 


1  1  Drewry,  68.    Before  Vice-Chancellor  Kinderslky. 
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the  wife  died,  and  then  A  filed  a  sapplemental  bill,  alleging  a  disentailing  deed  before  the 
date  of  the  original  bill,  under  which  deed  A  claimed  in  fee :  — 

Hddj  that  in  this  state  of  things  the  demurrer  could  not  be  heard ;  that  such  an  alteration  of 
the  record  was  not  properly  the  subject  of  cither  supplemental  bill  or  of  original  bill  in 
the  nature  of  a  supplemental  bill,  or  of  a  bill  of  revivor,  nor  properly  of  amendment;  but 
the  original  bill  ought  to  have  been  left  to  take  its  course,  and  a  new  bill  filed  stating  the 
real  title.^ 

In  this  case  the  bill  Was  filed  on  the  25th  June,  1851,  by  William 
Wright  and  Charlotte  Henrietta  Wright,  his  wife,  against  Vernon 
and  others,  in  respect  of  an  estate  tail  in  certain  real  estat  to  which 
it  was  alleged  that  the  plaintiff,  C.  H.  Wright,  was  entitled.  The 
object  of  the  bill  was  to  restrain  the  defendants  from  setting  up  the 
legal  estate  outstanding  in  alleged  mortgagees,  to  prevent  the  trial  of 
certain  actions  of  ejectment  brought  by  the  plaintiff  to  recover  pos- 
session of  the  estates,  and  to  have  delivered  up  such  deeds  in  the 
possession  of  the  defendants  as  belonged  to  the  plaintiff,  C.  H. 
Wright.  To  this  bill  the  defendant^  Vernon,  demurred  for  want  of 
equity.  While  this  demurrer  was  in  the  paper  for  argument,  C.  H. 
Wright  died.  The  plaintiff,  W.  Wright,  then  filed  a  supplemental 
bill,  by  which  he  alleged  that  by  a  disentailing  deed,  dated  9th  June, 
1851,  the  estate  tail  of  C.  H.  Wright  was  barred,  and  the  lands  con- 
veyed to  such  uses  as  the  said  W.  Wright  and  his  wife  should,  dur- 
ing their  joint  lives,  appoint,  and  in  default  to  the  use  of  W.  Wright 
and  his  wife  during  their  joint  lives,  and  after  the  decease  of  either 
of  them,  living  the  other,  to  the  use  of  the  survivor  in  fee.  No  ap- 
pointment was  made ;  so  that,  on  the  death  of  Mrs.  Wright,  W. 
Wright  became,  and  the  bill  alleged  his  title  as,  owner  in  fee  simple. 
The  bill  prayed  that  it  might  be  taken  as  supplemental  to  the  ori- 
ginal bill  filed  by  the  plaintiff  and  the  said  C.  H.  Wright,  his  wife, 
and  that  the  plaintiff  might  have  the  benefit  of  the  said  suit  and  pro- 
ceedings therein,  and  might  be  at  liberty  to  prosecute  the  same  in 
the  same  manner  as  if  the  said  C.  H.  Wright  were  still  living.  The 
defendant,  Vernon,  answered  the  supplemental  bill ;  and  afterwards, 
on  the  plaintiff's  application,  the  demurrer  to  the  original  bill  was 
restored  to  the  paper,  and  now  bame  on  for  argument. 

The  Vice-Chancellor,  on  the  above  facts  being  stated,  intimated 
that  the  difficulty  was,  whether  the  suit  was  in  such  a  state  that  he 
could  hear  the  demurrer  argued  ;  and  the  arguments  turned  therefore 
entirely  on  the  effect  of  the  course  of  pleading  taken. 

Matins  and  Smythe^  for  the  plaintiff,  were  beard  to  argue  that  filing 
a  supplemental  bill  was  the  proper  course  in  such  a  case  to  restore 
the  suit  to  existence. 

Stuurtj  Campbell,  and  Ba^shawe^  contr^ 


^  1  The  reporter  has  thought  it  right  to  report  this  case,  notwithstanding  the  53d  sec- 
tion of  the  15  &  16  Vict.  c.  86,  substituting  amendment  in  certain  cases  for  supple- 
mental bill,  as  that  section  does  not  seem  intended  to  meet  such  a  case. 
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Thb  Vicr- Chancellor.  I  think  that  the  plaintiff  has  altogether 
mistaken  his  course.  The  original  bill  was  a  bill  representing  in 
substance,  that  Mrs.  Wright  was  entitled  to  certain  real  estate  as 
tenant  in  tail.  The  bill  is  by  her  and  her  husband,  on  the  foundation 
of  that  title,  seeking  to  restrain  the  setting  up  of  certain  outstanding 
legal  estates,  so  as  to  prevent  the  fair  trial  of  the  title  of  Mrs.  Wright 
in  some  actions  of  ejectment,  and  it  prayed  also  the  delivery  to  the 
plaintiff  of  title  deeds,  viz.,  such  deeds  as  belonged  to  the  plaintiff 
Mrs.  Wright.  The  bill  was  entirely  founded  on  the  assumption  of 
Mrs.  Wright  being  the  rightful  owner,  and  as  such  entitled  to  have 
her  title  established  at  law.  Mr.  Wright  was  no  further  plaintiff 
than  as  the  husband  of  Mrs.  Wright,  entitled,  jure  mariti,  not  only 
to  join  in  the  suit,  but  as  having  an  estate  in  right  of  his  wife.  To 
that  bill  a  demurrer  was  put  in  by  one  of  the  defendants  for  want  of 
equity.  In  that  state  of  things  Mrs.  Wright  died.  Now  suppose 
that  there  were  no  other  facts  than  those  stated  in  the  original  bill, 
and  that  the  title  was  as  then  represented,  and  suppose  no  alteration 
had  taken  place  between  the  filing  of  the  bill  and  the  death  of  Mrs. 
Wright,  what  would  be  the  the  effect  of  Mrs.  Wright's  death  ?  by  it 
her  husband's  right  entirely  ceased.  He  had  no  longer  any  interest 
on  which  he  could  maintain  the  actions ;  they  had  abated  and  be 
could  not  go  on  with  them ;  he  had  no  interest  but  as  her  husband  in 
her  right  as  tenant  in  tail,  and  that  having  ceased,  he  could  not  reco- 
ver judgment.  By  the  wife's  death  the  estate  had  gone  to  the  issue 
in  tail  if  there  were  any,  or,  if  there  were  none,  then  it  had  gone  to 
the  next  in  remainder;  and  both  his  estate  and  his  wife's  being 
gone,  he  could  recover  no  judgment  in  respect  of  either.  That,  how- 
ever, is  not  material  except  for  this,  that  the  result  is  that  he  could 
have  no  decree  in  the  suit,  for  it  would  be  a  decree  to  restrain  the 
setting  up  of  legal  estates  in  an  action  in  which  he  could  recover  no 
verdict.  He  could  not  revive  the  suit,  because  the  interest  which  had 
ceased  in  the  >vife  had  not  oome  to  him.  He  could. not  file  a  supple- 
mental biU,  nor  an  original  bill  in  the  nature  of  a  supplemental  bill, 
or  of  a  bill  of  revivor,  to  have  the  benefit  of  the  original  suit,  because 
the  right  to  relief  in  that  suit  had  ceased.  If  the  suit  had  not  abated, 
and  if  before  the  filing  of  the  bill  there  had  been  a  disentailing  deed 
executed,  vesting  in  the  husband  and  wife  the  estates  which  were  in 
fact  vested  in  them,  he  might  have  amended,  supposing  the  suit  to 
be  in  a  state  for  amendment;  but  the  bill  became  capable  of  amend- 
ment by  the  abatement.  Could,  then,  a  supplemental  bill  be  filed  for 
introducing  the  allegation  of  the  disentailing?  Suppose  Mr.  and 
Mrs.  Wright  having  filed  their  original  bill  in  her  right  as  tenant  in 
tail,  that,  after  that,  the  disentailing  deed  had  been  executed.  No 
doubt  then  a  supplemental  bill  might  be  filed  for  bringing  forward 
that  new  fact,  showing  the  creation  of  a  new  title,  and  they  might 
have  then  continued  the  suit  by  a  supplemental  bill ;  for  a  supple- 
mental bill,  strictly  so  called,  is  for  the  purpose  of  bringing  before 
the  court  material  facts  which  have  occurred  since  the  filing  of  the 
bill.  Now  suppose  that  after  filing  such  a  bill,  Mrs  Wright  had  died, 
Mrs.  Wright's  interest  would  have  ceased,  and  the  husband  would 
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remain  solely  entitled,  and  by  a  supplemental  bill  stating  the  death 
of  his  wife,  and  showing  how  the  whole  estate  became  vested  in  him, 
he  might  continue  the  suit.  But  the  bill  being  filed  as  it  was,  stating 
the  title  of  Mrs.  Wright  as  tenant  in  tail,  could  the  plaintiff  thus 
have  filed  a  supplemental  bill  for  the  purpose  of  stating  a  disentail- 
ing deed  executed  before  the  filing  of  the  original  bill  ?  I  apprehend 
not  For  then. there  would  be  an  original  bill  asserting  that  the 
plaintiff  sued  in  right  of  Mrs.  Wright  as  tenant  in  tail,  and  the  sup- 
plemental case  in  that  suit  would  show  that  there  was  no  right  in  the 
plaintiff  to  file  the  original  suit.  The  anomaly  of  the  existence  of 
of  two  such  suits  would  be  so  great,  that  I  do  not  think  such  a  sup- 
plemental bill  could  be  sustained.  It  is  true,  that  where  a  suit  is  at 
such  a  stage,  that  amendment  is  impossible,  as  wh«n  the  cause  is  at 
issue,  in  such  a  case  sometimes  a  supplemental  bill  is  allowed,  to 
bring  before  the  court  facts  which  might  have  been  alleged  in  the 
original  bill,  but  then  they  must  be  facts  consistent  with  sustaining 
the  original  bill  But  I  think  a  supplemental  bill  could  not  be  the 
course  in  this  case,  for  doing  what  might  have  been  done  at  the  outset 
by  amendment  For  what  has  been  done  is  this  ?  The  original  bill  is 
clearly  abated  by  the  death  of  Mrs.  Wright ;  it  is  incapable  of  amend- 
ment until  restored  to  existence.  Now  Mr.  Wright  has  filed  not  an 
original  bill,  nor  an  original  bill  in  the  nature  of  a  supplemental  bill, 
but  a  bill  strictly  supplemental,  stating  the  filing  of  the  original  bill, 
and  parts  of  its  allegations  then  stating  the  fact  which  took  place 
before  the  original  bill  was  filed,  namely,  the  execution  of  the  disentail- 
ing deed,  and  praying;  (his  honor  read  the  prayer  of  the  supple- 
mental bill,  referred  to  in  p.  262.)  My  opinion  as  to  what  the  plaintiff, 
Mr.  Wright,  should  have  done  on  the  death  of  his  wife,  is  this  :  — He 
should  have  left  the  old  bill  to  take  its  course,  and  should  have  filed 
an  original  bill  stating  the  real  title.  Being  of  opinion  that  that 
would  have  been  the  proper  course,  that  a  wrong  course  has  been 
taken,  that  the  filing  of  the  supplemental  bill  has  not  revived  the  ori- 
ginal suit,  which  still  remains  abated,  I  cannot  now  bear  the  demur- 
rer argued.  There  is  much  difficulty  as  to  the  course  of  the  defend- 
ant in  that  suit  But  all  that  I  can  now  do  is  to  order  the  matter  to 
be  struck  out  of  the  paper.  As  to  the  costs,  I  see  no  reason  for  allow- 
ing costs  as  if  the  demurrer  had  been  allowed.  I  can  form  no  opi- 
nion whether  it  would  be  allowed  or  overruled.  But  as  it  appears  to 
me  that  the  plaintiff  has  miscarried  in  having  the  demurrer  set 
down,  I  shall  direct  in  striking  it  out,  that  the  plaintiff  shall  pay  the 
costs  of  the  day. 
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Jn  re  Wkay's  Trusts.^ 

July  30^  1852. 

Wife^s  Equity  to  a  Settlement. 

By  a  post^naptial  settlement,  a  legacy  of  600/.}  belonging  to  the  wife,  was  settled  by  husband 
and  wife  on  the  wife  for  life,  for  her  separate  use,  with  remainder  to  her  (^dren.  At  the 
time  of  the  settlement  the  husband  was  insolvent :  — 

Hdd^  that  the  assignee  of  the  husband  was  entitled  to  one  moiety  of  the  legacy,  &nd  the  other 
moiety  was  ordered  to  be  paid  to  the  trustees  of  the  settlement 

John  Wray,  late  of  Eirkhammertoii,  in  the  county  of  York,  by  his 
willj  dated  the  12th  June,  1839,  gave,  devised,  and  bequeathed  unto 
Thomas  Stoker  and  Joseph  Groves,  all  his  houses,  lands,  tenements, 
and  hereditaments  thereto  belonging,  situate  at  Kirkhammerton  afore- 
said, and  also  all  his  household  furniture,  plate,  and  linen,  whatsoever 
and  wheresoever,  to  hold  all  and  singular  the  said  estates  and  pre- 
mises, with  their  respective  appurtenances,  unto  the  said  Thomas 
Stoker  and  Joseph  Groves,  their  heirs,  executors,  administrators,  and 
assigns,  upon  trust  to  permit  and  suffer  his  wife,  Mary  Wray,  to  enjoy 
his  said  houses,  lands,  tenements,  and  hereditaments  for  her  life,  and 
also  to  have  the  use  and  occupation  of  all  his  said  household  furni- 
ture, plate,  and  linen  during  her  life,  or  until  such  tim^  as  his  said 
wife  might  think  fit  to  give  away  or  dispose  of  his  said  household 
furniture,  plate,  and  linen,  or  any  part  thereof,  among  his  children,  as 
she  might  thereby  think  proper,  and  he  thereby  gave  her  power  to  do 
the  same ;  and  from  and  immediately  after  the  demise  of  his  said 
wife,  he  gave  and  devised  to  his  son,  John  Wray,  his  heirs,  executors, 
administrators,  and  assigns  forever,  all  his  said  houses,  lands,  tene- 
ments, and  hereditaments  thereto  belonging,  but  charged  with  and 
subject  to  the  following  sums  as  legacies,  which  he  bequeathed  out 
of  his  said  houses,  lands,  tenements,  and  hereditaments,  to  each  of 
his,  the  said  testator'S)  three  daughters  thereinafter  named,  to  be  paid 
by  him,  his  heirs,  executors,  administrators,  or  assigns,  within  six 
calendar  months  after  the  demise  of  his  said  wife ;  that  is  to  say,  he 
bequeathed  out  of  his  said  houses,  lands,  and  tenements,  to  his 
daughter,  Mary  Lister,  wife  of  Robert  Lister,  the  sum  of  530/. ;  he 
also  bequeathed  to  his  daughter  Sarah,  the  wife  of  the  said  Thomas 
Stoker,  the  sum  -of  600/.,  and  to  his  daughter  Elizabeth,  the  wife  of 
the  said  Joseph  Groves,  the  sum  of  600/. ;  and  in  case  his  daughters, 
Mary  and  Sarah,  or  either  of  them,  should  die  before  the  demise  of 
his  said  wife,  he  bequeathed  the  legacy  which  would  have  accrued  to 
each  of  them  respectively,  to  be  paid  in  equal  shares  among  their 
surviving  children  respectively,  as  therein  mentioned ;  and  the  said 
testator  appointed  his  said  son,  John  Wray,  sole  executor  of  his  said 
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will.  The  testator  died  on  the  12th  May,  1844,  and  his  will  was  duly 
proved  in  the  proper  ecclesiastical  court,  by  his  son,  the  executor 
therein  named. 

By  an  indenture,  dated  the  18th  June,  1849,  and  made  between  the 
said  Thomas  Stoker  and  the  said  Sarah  Stoker,  his  wife,  of  the  one 
part,  and  the  said  Joseph  Groves  and  James  Scawin  Tonge,  of  the 
other  part,  reciting  the  testator's  will,  and  his  death  and  probate  of 
his  will,  and  that  Mary  Wray,  the  widow  of  the  said  testator,  was 
then  still  living,  but  had,  at  the  request  of  the  said  Thomas  Stoker 
and  Sarah,  his  wife,  given  unto  Sarah  Stoker  part  of  the  plate  and 
linen  of  the  said  testator,  and  such  part  of  the  plate  and  linen,  which 
was  of  considerable  value,  had  devolved  upon  the  said  Thomas  Stoker 
in  his  marital  right,  and  had  been  enjoyed  by  him  accordingly;  and 
reciting,  that  prior  to  the  said  Mary  Wray  yielding  to  the  aforesaid 
request  of  the.  said  Thomas  Stoker  and  Sarah,  his  wife,  it  was  stipu- 
lated and  agreed  that  the  said  Thomas  Stoker  and  Sarah,  his  wife, 
should  make  and  execute  such  settlement  or  assignment  for  the  benefit 
of  Sarah  Stoker  and  her  children  as  was  thereinafter  contained.  It 
was  witnessed,  that,  in  pursuance  of  the  said  stipulation  and  agreet- 
raent,  and  in  order  to  carry  such  agreement  into  effect,  and  for  the 
considerations  therein  mentioned,  they,  the  said  Thomas  Stoker  and 
Sarah,  his  wife,  and  each  of  them,  did  assign,  transfer,  and  set  over 
unto  the  said  Joseph  Groves  and  James  Scawin  Tonge,  their  execu- 
tors, administrators,  and  assigns,  the  legacy  of  600Z.  by  the  will  of  the 
said  John  Wray  bequeathed  or  made  payable  to  the  said  Sarah 
Stoker  on  the  death  of  the  said  Mary  Wray,  and  all  interest  which 
might  thereafter  grow  due  or  become  payable  in  respect  thereof,  and 
all  other  legacies  and  benefits  whatsoever  by  the  same  will  bequeathed 
to,  or  in  trust  for,  or  made  payable  to  the  said  Sarah  Stoker,  upon 
trust  that  they,  the  said  Joseph  Groves  and  James  Scawin  Tonge, 
and  the  survivor  of  them,  his  executors  or  administrators,  should,  from 
time  to  time,  during  the  joint  lives  of  the  said  Sarah  Stoker  and  the 
said  Thomas  Stoker,  pay  unto  Sarah  Stoker  a!nd  her  assigns  the 
yearly  dividends,  interest,  and  produce  thereof  respectively,  as  the 
same  should  become  due  and  be  received  by  them  or  him,  for  her  sole 
and  separate  use  and  benefit,  and  to  the  intent  that  the  same  might 
hot  be  at  the  disposal,  or  subject  to  the  control  or  intermeddling, 
debts,  or  engagements  of  the  said  Thomas  Stoker;  and  upon  further 
trust  that  they,  the  said  Joseph  Groves  and  James  Scawin  Tonge,  or 
the  survivor  of  them,  his  executors  or  administrators,  should,  imme- 
diately upon  and  after  the  decease  of  the  said  Sarah  Stoker,  assign, 
transfer,  or  pay  over  all  and  singular  the  said  trust  premises  unto,  or 
between  and  amongst,  Mary  Ann  Stoker,  Elizabeth  Stoker,  and  Re- 
becca Stoker,  (the  three  children  of  the  said  Sarah  Stoker  by  the  said 
Thomas  Stoker,)  or  such  of  them  as  should  be  living  at  the  time  of 
the  decease  of  Sarah  Stoker,  and  the  issue  of  any  of  them  who  might 
be  then  dead  leaving  is3ue,  in  equal  shares  and  proportions,  per 
stirpes. 

Joseph  Groves  and  James  Scawin  Tonge  being  unwilling  to  act  in 
the  trusts  of  the  settlement  of  the  18th  June,  1849,  Sarah  Stoker,  in 
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exercise  of  a  power  for  that  purpose  reserved  to  her  by  the  said  settle- 
ment, appointed  David  Hick  Wiilstrop  and  Thomas  Willstrop  trustees 
of  the  said  settlement,  in  the  place  and  stead  of  the  said  Joseph 
Groves  and  James  Scawin  Tonge.  By  an  indenture  of  mortgage, 
dated  the  10th  November,  1849,  John  Wray,  the  son,  conveyed  his 
remainder  in  fee  simple,  then  expectant  on  the  demise  of  the  said 
Mary  Wray,  in  the  messuages  and  hereditaments  devised  to  him  by 
the  testator's  will,  unto  Charles  Rose,  his  heirs  and  assigns,  by  way 
of  mortgage,  to  secure  400/.  and  interest,  subject  to  the  three  several 
legacies  charged  thereon  by  the  said  will. 

Mary  Wray,  the  widow  of  the  testator,  died  on  the  15th  November, 
1849,  and  Charles  Rose,  in  exercise  of  a  power  of  sale  reserved  to  him 
by  his  said  mortgage  deed,  sold  the  hereditaments  which  were  by  the 
testator's  will  charged  with  the  payment  of  the  said  three  several 
legacies,  and  he  paid  the  600/.  legacy  bequeathed  to  Sarah  Stoker 
into  court,  under  the  Trustee  Relief  Act,  together  with  the  sum  of 
31/.  135.  for  interest 

Thomas  Stoker,  who  was  a  butcher,  being  subsequently  to  the  exe- 
cution of  the  said  settlement  a  prisoner  in  York  Castle  for  debt, 
applied  by  petition  to  the  Court  for  the  Relief  of  Insolvent  Debtors, 
and  on  the  18th  August,  1849,  he  was  adjudged  entitled  to  the  bene- 
fit of  the  acts  for  the  relief  of  insolvent  debtors,  and  was  discharged 
accordingly,  William  Scawin  and  Henry  Hartley  having,  on  the  8th 
August,  1849,  been  appointed  assignees  of  his  estate. 

Sarah  Stoker  and  her  three  children  named  in  the  settlement  of 
June,  1849,  and  the  trustees  appointed  in  pursuance  thereof,  now  pre- 
sented a  petition,  praying  that  the  31/.  13^.,  part  of  the  money  paid 
into  court,  and  representing  interest,  might  be  paid  to  Sarah  Stoker ; 
and  that  the  600/.,  representing  the  capital  of  the  legacy,  subject  to 
the  payment  of  the  costs  of  the  petition,,  might  be  paid  to  the  new 
trustees  of  the  said  settlement  upon  the  trusts  thereof. 

The  petition  was  opposed  by  the  assignees  of  Thomas  Stoker,  who 
made  an  affidavit,  which  was  not  contradicted,  stating  their  belief 
that  Thomas  Stoker  was,  at  the  date  and  execution  of  the  settlement 
of  the  indenture  of  the  18th  June,  1849,  in  insolvent  circumstances, 
and  that  the  said  indenture  was  made  and  executed  in  anticipation 
of  the  said  Thomas  Stoker  being  found  and  declared  an  insolvent 
debtor,  for  the  purpose  of  depriving  and  defrauding  his  creditors  of 
the  said  600/.,  and  such  deed  was  fraudulent  and  void  against  such 
creditors ;  and  that,  shortly  after  the  execution  of  the  said  indenture, 
Thomas  Stoker  was  arrested  for  debt,  and  on  the  11th  July,  1849, 
presented  his  petition  to  be  discharged  under  the  Insolvent  Debtors 
Acts. 

G.  y.  Robson,  for  the  petitioners,  submitted,  that  as  no  proceedings 
bad  been  taken  by  the  assignees  to  impeach  the  settlement,  it  must 
be  treated  as  a  valid  settlement ;  and  that  even  supposing  Thoinas 
Stoker  to  have  been  insolvent  at  the  date  of  it,  still  the  600/.  being 
the  wife's  legacy,  and  the  husband  being  insolvent,  and  having  no 
means  of  supporting  her,  it  was  a  proper  case  for  the  settlement  of 
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the  whole  fund,  which  was  very  small,  upon  her  and  her  children* 
He  cited  Brett  v.  Greenwell,  3  Y.  &  C.  230 ;  Re  OuUer,  14  Beav.  220 ; 
Scott  V.  Spashetty  17  Jur.  157 ;  s.  c.  9  Eng.  Rep.  265 ;  and  Divnckley 
V.  Dunckley^  16  Jur.  767 ;  s.  c.  13  Eng.  Rep.  318. 

Bovilly  for  the  assignees. 

Sir  J.  RoMiLLY,  M.  R,  said  that  he  should  treat  the  settlement  as 
void  as  against  the  creditors  of  Thomas  Stoker;  and  he  directed 
Rose's  costs  to  be  paid  out  of  the  legacy ;  and,  subject  thereto,  he 
ordered  one  moiety  of  the  legacy  to  be  paid  to  the  assignees,  they 
paying  their  own  costs  of  the  petition,  and  the  other  moiety  he  or- 
dered to  be  paid  to  the  trustees  of  the  settlement,  subject  to  the 
payment  of  the  petitioners'  costs, of  the  petition.  He  also  in  like 
manner  divided  the  31/.  135.,  representing  interest,  between  Mrs. 
Stoker  and  the  assignees* 


Adey  v.  Arnold.^ 

July  22  and  23,  1852. 

Deed —  Breach  of  Trust —  Simple  Contract  Deed. 

By  deed  of  indorsement  under  seal,  appointing  new  trustees,  and  executed  by  them,  a  trust 
fund  was  assigned  to  the  new  trustees,  "  to  hold  unto  them,  their  executors,  administrators, 
and  assigns,  as  their  own  money,  property,  and  effects,  but  nevertheless  upon  the  trusts 
and  for  Sie  ends,  intents,  and  purposes  declared  by  the  within  indenture ; "  but  Uiere  was 
no  declaration  of  trust  by  the  trustees :  — 

Hdd^  that  a  loss  which  occurred  by  a  breach  of  trust  did  not  constitute  a  specialty  debt 

Sembie^  a  declaration  by  trustees  in  a  deed  executed  by  them,  that  they  will  apply  a  trust 
fund  in  a  particular  manner,  will  bo  construed  to  amount  to  a  covenant ;  and  any  loss  to 
the  trust  fund  arising  from  a  breach  of  trust  will  constitute  a  specialty  debt 

* 

This  was  a  suit  by  John  Adey,  on  behalf  of  himself  and  all  other 
the  creditors  of  Thomas  Arnold,  deceased,  against  William  Arnold 
and  Robert  Spencer,  his  executors.  The  usual  decree  for  an  acfcount 
and  inquiries  was  pronounced.  In  the  proceedings  before  the  Master 
it  appeared,  that  by  an  indenture,  dated  the  6th  April,  1841,  and  in- 
dorsed upon  a  certain  marriage  settlement  of  the  29th  September, 
1803,  the  testator,  Thomas  Arnold,  and  the  defendant,  William  Ar- 
nold, were,  under  a  power  for  appointing  new  trustees  contained  in 
the  said   settlement,  duly  appointed  trustees  in  the  place  of  the  ori- 

final  trustees,  and  that  the  trust  fund,  consisting  of  a  sum  of  2,262t 
^.,  bank  3/.  per  cent,  annuities,  was  assigned  to  them,  "  to  hold  unto 
the  said  Thomas  Arnold  and  William  Arnold,  their  executors  admi- 
nistrators, and  assigns,  as  their  own  money,  property,  and  effects,  but 
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nevertheless  upon  the  trusts,  and  for  the  ends,  intents,  and  purposes 
and  with,  under,  and  subject  to  the  powers,  provisos,  declarations, 
and  agreements,  expressed  and  declared  by  the  said  indenture  of  set- 
tlement," &c.  This  indenture  was  duly  signed,  sealed,  and  delivered 
by  the  several  parties  thereto,  including  the  testator,  Thomas  Arnold, 
and  the  defendant,  William  Arnold.  The  settlement  of  1803  was  an 
ordinary  trust  deed,  and  contained  nothing  special.  It  appeared  that 
from  some' representations  subsequently  made  by  Thomas  Arnold  to 
William  Arnold,  the  latter  was  induced  to  give  to  the  testator,  Tho- 
mas Arnold,  a  power  of  attorney  to  transfer  the  stock  into  his,  the 
testator's,  name  alone,  which  the  testator  accordingly  did,  and  ulti- 
mately sold  out  the  entire  fund,  and  applied  the  proceeds  to  his  own 
purposes,  and  never  replaced  the  fund.  He  then  died,  and  his  co- 
trustee, William  Arnold,  together  with  the  other  defendant,  became 
his  executors. 

The  Master  found,  by  his  report,  amongst  other  things,  that  the 
amount  so  sold  out  by  the  testator  constituted  a  debt  and  liability  by 
speciality.  Lord  Cranworth,  V.  C,  was  of  a  contrary  opinion,  and 
by  his  decree,  on  further  directions,  he  declared  that  that  debt  was  to 
be  treated  as  a  simple  contract  debt  due  to  the  persons  beneficially  in- 
terested under  the  trusts  of  the  indenture  of  the  29th  September, 
1803,  and  not  as  a  specialty  debt  From  that  part  of  the  decree  Wil- 
liam Arnold  now  appealed.  He  had,  by  his  answer,  insisted  that  he 
was  entitled  to  be  indemnified  out  of  the  estate  of  the  testator  against 
all  liabilitires  to  which  he  had  become  subject  by  reason  of  such  sale 
and  appropriation  by  the  said  testator, 'in  priority  of  all  the  other 
creditors  of  the  testator. 

• 

Matins  and  Willcockj  in  support  of  the  appeal.  When  this  case 
was  before  Lord  Cranworth,  his  lordship  thought  that  the  question 
depended  on  whether  an  action  at  law  could  be  maintained  in  re- 
spect of  this  debt  against  the  representatives  of  Thomas  Arnold. 
We  submit  that  that  is  not  the  proper  criterion,  but  that  the  question 
is,  is  there  or  not  a  deed  by  which  the  party  has  engaged  to  perform  a 
certain  obligation ;  and  it  is  not  necessary  that  the  deed  should  be 
in  the  form  of  a  covenant.  Gifford  v.  matUey^  Cas.  t.  Talb.  109 ; 
Benson  v.  Benson^  1  P.  Wms*  130 ;  BanddU  v.  Lynchy  12  East,  179 ; 
Tke  Duke  of  St.  Alban's  v.  Ellis^  16  East,  352 ;  Lord  Montford  v. 
Lord  Cadogan^  19  Ves.  635,  638 .  Mavor  v.  Davenport^  2  Sim.  227 ; 
Turner  v.  Wwrdle,  7  Sim.  80 ;  Wood  v.  Rardisiy,  2  Coll.  542 ;  Plum- 
mer  v.  Marchantj  3  Burr.  1380 ;  and  an  unreported  case  of  Bobbins  v. 
Barronj  lately  before  Sir  J.  L.  Knight  Bruce,  late  Vice-Chancellor. 
[They  further  contended,  that  the  executor,  William  Arnold,  having 
a  right  to  be  indemnified  in  respect  of  the  breach  of  trust,  had  a 
right  of  retainer  against  the  testator's  estate  in  priority  to  other  cre- 
ditors.] 

Teed  and  Webb^  contra,  contended,  that  in  the  absence  of  any  ex- 
press declaration  by  the  trustees  that  they  would  stand  possessed  of 
the  trust  fund  upon  the  trusts  of  the  deed,  which  they  admitted  would 
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amount  to  a  covenant,  this  debt  could  not  be  considered  a  specialty 
debt;  that  in  Wood  v.  Hardisty  (ubisup.)  there  was  such  a  declara- 
tion by  the  trustee,  and  although  the  report  did  not  state  that  the 
trustee  had  executed  the  deed,  yet  that  it  appeared  from  the  registrar's 
book  that  he  had  executed  the  deed ;  and  that  case,  therefore,  was  a 
clear  case  of  covenant,  according  to  Lord  Eldon's  decision  in  I^rd 
Montford  v.  Lord  Cadogany  19  Ves.  638.     They  also  cited  Parker  w. 

Youngs  6  Beav.  261.  ' 

•  * 

Stuart  and  Osborne^  for  the  residuary  legatees  of  Thomas  Arnold's 
will,  were  not  heard. 

WiUcockj  in  reply. 

Lord  Chancellor,  (Lord  St.  Leonard's.)  I  have  no  difficulty 
whatever  in  this  case.  There  is  no  better  established  general  propo- 
sition than  that  a  breach  of  trust  does  not  constitute  a  specialty  debt. 
Vernon  v.  Tawdry ^  2  Atk.  119 ;  Cox  v.  Batemanj  2  Ves.  sen.  19.  It 
is  equally  clear  from  the  authorities  that  where  there  is  a  deed  exe- 
cuted by  the  trustees,  containing  a  declaration  by  them  that  they  will 
apply  the  trust  fund  in  a  particular  way,  that  will  amount  to  a  cove- 
nant and  create  a  specialty  debt ;  as  Lord  Eldon  said  in  Lord  Mont- 
ford  V.  Lord  Cadogan^  19  Ves.  638.  In  all  the  cases  where  a  breach 
of  trust  has  been  held  to  constitute  a  specialty  debt,  it  has  been 
where  there  was  a  debt  due  from  a  trustee  in  respect  of  a  sum  of 
money  which  he  had  agreed,  under  seal,  to  apply  in  a  particular  man- 
ner, but  which  he  had  misapplied.  In  those  cases  it  constituted  a 
specialty  debt,  because  he  had  declared,  under  seal,  that  he  would  not 
apply  this  fund  as  he  ultimately  did  apply  it.  The  courts  do  not 
very  readily  imply  a  covenant  from  words  that  do  not  import  cove- 
nant ;  and  the  case  of  Barilett  v.  Hodgson^  1  T.  R.  42,  is  an  instance 
of  this  kind.  There  there  was  a  deed  made  upon  the  marriage  of  the 
defendant  with  her  husband,  by  which  personal  estate  was  assigned 
to  Peter  Holme  and  John  Hardman,  as  trustees ;  'and  there  was  a 
declaration  ^^  that  the  said  Peter  and  John  and  their  heirs  should  be 
chargeable  with,  or  accountable  for,  any  money  arising  in  the  execu- 
tion of  the  said  trusts  in  the  said  indenture,  but  what  the  person  or 
persons  so  to  be  accountable  should  actually  receive."  It  appeared 
that  one  of  the  trustees,  Peter,  received  1,800/.,  part  of  the  trust  fund, 
but  did  not  apply  it  according  to  the  trusts  of  the  settlement.  Peter 
died,  and  the  action  was  brought  against  the  defendant,  as  the  exe- 
cutrix of  Peter,  upon  a  bond.  She  pleaded  plene  adminisiravit ;  and 
this  plea  depended  upon  whether  the  debt  due  from  Peter  was  a 
specialty  debt.  Now,  it  was  insisted  there,  not  that  there  was  any 
specialty  debt  arising  from  a  declaration  of  trust,  but  that  there  was 
a  specialty  debt  arising  from  the  words  discharging  the  trustees  from 
accountability,  except  as  to  what  each  person  should  actually  receive. 
Lord  Mansfield,  C.  J.,  said,  <^  This  is  a  common  qlause  of  indemnity, 
which  is  inserted  in  all  settlements.  The  sense  of  it  is  this  —  that 
the  trustees  and  their  heirs  shall  not  be  accountable  for  more  than 
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they  receive ;  they  are  accountable  for  what  they  actually  receive, 
but  not  as  under  a  covenant.''  And  Ashurst,  J.,  '<  It  is  not  a  clause 
of  charge,  but  rather  of  discharge  and  indemnity;  it  is  to  take  away 
that  responsibility  which  each  would  be  under  for  the  acts  of  the 
other  were  it  not  for  this  clause."  No  doubt  appears  to  me  to  have 
occurred  to  either  of  those  learned  judged,  that  the  mere  assignment 
to  parties  of  fands  upon  trust  could  make  or  constitute  a  specialty 
debt.  Now,  that  is  the  only  question  which  I  have  to  decide  here ; 
for  upon  looking  at  the  deed,  all  I  find  is  an  assignment;  to  the  trus- 
tees "  to  hold  unto  the  said  Thomas  Arnold  and  William  Arnold, 
their  executors,  &c.,  but  nevertheless  upon  the  trusts,  and  for  the  ends, 
intents,  and  purposes,  and  with,  under  and  subject  to  the  powers, 
provisos,  declarations,  and  agreements,  expressed  and  declarea  by  the 
said  indenture  of  settlement;"  which  raises  the  question  whether  or 
not  those  words  are  tantamount  to  an  actual  covenant  What  words 
are  there  upon  which  I  can  raise  a  covenant  ?  I  must  find  words 
which  would  raise  that  obligation  which  would  be  tantamount  to  a 
coyenant  upon  which  an  action  at  law  would  lie.  There  are  very  suf- 
ficient words  to  raise  an  obligation  in  equity  to  perform  the  trust ; 
but  what  action  at  law  could  be  maintained  here  ?  Clearly  none. 
This  court  will  enforce  the  trust  qnd  trust,  and  any  defalcation  will 
form  a  simple  contract  debt  I  take  it,  that  were  there  clear  words 
to  the  effect  that  the  trustees  undertook  to  apply  the  fund  in  the 
mode  prescribed  by  the  deed,  and  that  the  deed  was  executed  by 
them,  it  would  be  tantamount  to  a  covenant :  but  there  being  no 
words  which  could  by  any  possibility  raise  a  covenant,  it  is  a  simple 
breach  of  trust,  and  forms  only  a  simple  contract  of  debt  I  say 
nothing  upon  the  question  of  retainer. 

Appeal  dismissed^  with  costs. 


Reward  v.  Wheatley.^ 

Febnxaiy  28  and  May  24,  1852. 

Bcmkifig  Company-^  Creditor — Enforcing  Liability  against  Assets 

of  Deceased  Partner. 

A  creditor,  who  has  obtained  judgment  against  the  pnblic  officer  of  a  banking  company 
carrying  on  business  under  stat.  7  Greo.  4,  c.  46,  may  not  prove  his  debt,  under  an  adminis- 
tration decree,. against  the  assets  of  a  deceased  partner,  until  he  can  show  that  he  has  tried 
to  enforce  the  debt  against  all  the  members  of  the  partnership  who  were  so  at  the  time  of 
his  issuing  execution,  and  that  he  has  failed  to  satisfy  the  debt  by  diat  means.  An 
equitable  liability  must  be  enforced  by  analogy  to  the  manner  of  enforcing  a  judgment  at 
law,  under  the  provisions  of  section  IS.  / 

This  was  a  petition  by  a  creditor,  who  had  obtained  judgment  in 
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an  action  at  law,  against  the  public  officer  of  a  joint-stock  banking 
company,  completely  registered,  and  carrying  on  business  under  the 
provisions  of  the  stat.  7  Geo.  4,  c.  46,  for  leave  to  go  before  the  Mas- 
ter and  prove  his  debt  against  the  estate  of  a  deceased  partner  in  the 
bank,  who  had  been  a  registered  member  of  the  company  at  the  time 
when  the  debt  was  incurred,  and  thence  up  to  his  death,  and  whose 
estate  was  being  administered  in  the  usual  way  under  a  decree  of  the 
Court  of  Chancery.  The  facts  of  the  case  appear  sufficiently  in  the 
judgment. 

Malins  and  Toller^  for  the  petition,  referred  to  the  stat.  7  Geo.  4,  c. 
46,  ss.  1,  9,  11,  12,  13 ;  and  cited  Barker  v.  Buttress^  7  Beav.  134 ; 
Steward  v.  Greaves^  10  M.  &  W.  711 ;  Wilkinson  v.  Henderson^  1 
My.  &  K.  582 ;  Cowell  v.  Sj/kes^  2  Russ.  191 ;  and  Mils  v.  Macrae^ 
20  Law  J.  Rep.  (n.  s.)  Chanc.  533 ;  s.  c.  7  Eng.  Rep.  48. 

Kenyan  Pa/rker  and  JET.  Clarke^  for  the  plaintiff,  cited  Ness  v.  Arm' 
strongs  4  Exch.  21,  and  Ricketts  v.  Bowhay^  3  C.  B.  889. 

W.  D.  LewiSy  for  the  executors  of  Joseph  Elder,  cited  The  Bank  of 
England  v.  Johnson^  3  Exch.  598,  and  The  Bank  of  Scotland  v.  Fen- 
tvickj  1  Exch.  792. 

May  24.  Sir  J.  Parker,  V.  C.  -  This  is  an  application,  on  the  pe- 
tition of  George  Wilson,  praying  that  he  may  be  at  liberty  to  go  in 
before  the  Master  to  whom  this  cause  stands  referred  under  a  decree 
in  the  cause,  and  to  prove  as  a  creditor  of  the  testator,  Joseph  Elder, 
for  the  sum  of  5,958/.  I65.  8d.,  the  balance  now  remaining  due  for 
principal  money  on  his  debt,  together  with  interest  thereon  at  5/.  per 
cent,  per  annum  from  the  3d  April,  1849.  It  appears  that  the  testator 
in  his  lifetime,  and  up  to  the  time  of  his  death,  was  a  member  of  the 
Newcastle,  Shields,  and  Sunderland  Union  Joint-Stock  Banking  Com- 
pany, which  was  a  banking  copartnership,  carrying  on  business  imder 
the  provisions  of  the  stat.  7  Geo.  4,  c  46.  On  the' 3d  April,  1847, 
upon  a  deposit  of  money  by  the  petitioner  with  the  bank,  which  con- 
stituted a  debt  due  firom  the  bank  to  him,  the  bank  gave  an  account- 
able receipt,  carrying  interest  at  5/.  per  cent,  per  annum,  to  the  peti- 
tioner. The  testator  was  at  this  time  a  partner  in  the  bank,  and  he 
continued  so  up  to  the  time  of  his  death.  He  died  on  the  8th  Decem- 
ber, 1847,  and  on  the  19th  April,  1848,  the  petitioner  recovered  judg- 
ment in  an  action  at  law  against  the  public  officer  of  the  company 
for  the  sum  mentioned  in  the  prayer  of  this  petition.  On  the  22d 
December,  1848,  a  decree  was  pronounced  in  the  present  cause,  which 
is  an  ordinary  administration  decree,  directing  an  account  to  be  taken  * 
of  the  testator's  personal  estate  and  debts  in  the  usual  way.  Inde- 
pendently of  the  before-mentioned  statute,  the  case  would  admit  of 
no  doubt.  On  the  death  of  the  testator,  his  liability  on  the  contract 
would  have  ceased,  but  his  assets  would  have  continued  liable  in 
equity.  .In  this  case,  however,  the  liabilities  are  regulated  by  that 
statute. 
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The  courts  of  law  and  equity  have  experienced  a  difficulty  in  act- 
ing on  that  statute,  and  its  enactments  are  found  by  judicial  authority 
to  be  inconsistent  with  each  other,  and  not  entirely  intelligible.  The 
1st  section  appears  to  create  a  several  liability  on  the  part  of  the  seve- 
ral members  to  pay  all  bills  and  notes  issued  by  the  company,  and  all 
sums  borrowed  and  owed  by  the  company ;  and  it  has  frequently  been 
noticed,  that  this  clause  extends  the  ordinary  liability  and  includes 
various  classes  of  members  oi  the  company.  There  is  nothing  to 
take  away  the-liability  which  in  equity  would  attach  to  the  assets  of 
a  deceased  partner  who  is  party  to  the  contract,  as  the  testator  is  in 
this  case.  The  11th  section  relates  to  decrees  of  courts  of  equity 
recovered  against  the  public  officer.  I  notice  that  because  it  is  diffi- 
cult to  reconcile  the  provisions  as  to  decrees  in  equity  with  those  as 
to  judgments  at  common  law.     A  decree  of  this  court  may  be  a  sim- 

le  order  to  pay  money,  as  simple  as  a  judgment  of  the  court  of  law. 

y  the  11th  section  a  decree  for  payment  of  money  is  to  be  enforced 
a^inst  every  or  any  member  of  such  copartnership,  in  the  same  man- 
ner as  if  they  were  parties  before  the  court.  The  veiy  special  pro- 
visions of  the  13th  section  are  not  to  be  found  in  this  llth  section,  as 
applicable  to  a  decree  which  is  to  result  in  the  payment  of  money. 
The  13th  section  provides  the  means  of  enforcing  judgments  at  law. 
The  llth  section  appears  to  give  to  a  judgment  the  same  effect  as  a 
decree  in  the  court  of  equity  against  the  public  officer  of  the  compa- 
ny. The  13th  section  contains  most  important  provisions  applicable 
to  the  mode  of  enforcing  execution  upon  a  judgment  against  the 
public  officer  at  common  law.  By  that  section  execution  is  first  to  be 
issued  against  any  member  or  members  for  the  time  being  of  the  co- 
partnership ;  and  the  Court  of  Exchequer,  in  the  case  of  Dodgson  v. 
Scottj  2  Exch.  457,  decided,  that  "  the  time  being  "  means  the  time  of 
the  execution.  Execution  must  first  be  issued  against  the  persons 
who  are  members  of  the  partnership  at  the  time  of  the  execution ; 
and  in  case  that  should  be  ineffectual  for  the  purpose  of  obtaining 
satisfaction,  then  execution  may  be  issued  against  certain  persons 
who  have  ceased  to  be  members  before  that  time.  This  section  pro- 
vides only  the  mode  of  issuing  execution  against  those  persons  who 
are  liable  at  law.  K  the  assets  are  liable  in  equity  only,  this  clause 
contains  no  means  by  which  that  liability  may  be  enforced.  It  ap- 
pears to  me  that  it  does  not  follow  that  there  is  to  be  no  liability  in 
equity.  The  state  of  the  law,  and  the  previous  sections  of  the  act, 
appear  to  show  that  there  is  to  be  a  liability  in  equity ;  and  if  that  be 
so,  that  liability  must  be  enforced  according  to  the  ordinary  principles 
of  this  court,  because  there  is  nothing  about  it  in  the  clause  pointing 
out  how  a  judgment  at  common  law  is  to  be  enforced  agaist  the  par- 
ties legally  liable. 

In  asserting  an  equitable  liability  against  the  assets  of  a  deceased 
partner,  however,  I  think  that  regard  must  be  had  to  those  provisions 
of  the  act  which  would  have  been  applicable  if  it  had  been  a  legal 
liability,  according  to  the  view  taken  by  Lord  Langdale,  M.  R.,  in  the 
case  of  Barker  v.  Buttress,  7,  Beav.  134.  One  of  the  most  material 
previsions  of  the  13th  section  of  the  act  is,  that  a  creditor  of  the  part- 
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nership  is,  in  the  first  instance,  to  issue  execution  against  the  mem- 
bers for  the  time  being ;  and  only  in  case  that  execution  proves  insuf- 
ficient is  execution  to  be  issued  against  other  parties.  The  reason  for 
that  is  very  obvious.  The  members  for  the  time  being  are  those  who 
have  control  over  the  assets  of  the  partnership,  and  those  who  have 
ceased  to  be  partners  have  no  such  control.  The  object  is  to  provide 
a  mode  of  first  rendering  liable  the  funds  of  the  partnership,  which 
are  primarily  liable  to  pay  the  debt,  by  issuing  execution  against  those 
who  have  the  control  over  these  funds  in  the  first  instance;  and  exe- 
cution is  not  to  go  against  those  who  have  no  control  over  the  funds 
until  the  others  have  been  found  not  to  be  available.  This  is  an  ap- 
plication to  enforce  the  equitable  liabilities  of  a  deceased  partner,  in 
the  same  way  as  if  he  had  ceased  to  be  a  member  by  a  transfer  of 
his  interest ;  and  therefore  it  appears  to  me  that  the  parties  must  first 
show  that  the  liability  cannot  be  satisfied  by  proceedings  against  those 
who  were  members  of  the  partnership  at  the  time.  In  the  present 
case  no  such  statement  is  made ;  there  is  no  statement  that  the  bank 
had  ceased  to. carry  on  business,  or  that  there  has  been  any  attempt 
to  enforce  judgment  against  those  who  are  primarily  liable,  and  there- 
fore they  have  not  made  out  their  case  to  reach  those  who  are  liable 
in  the  second  degree.  There  must  be  no  order ;  but  the  statute  is  so 
difficult,  that  I  think  it  is  not  a  case  for  costs. 

Petition  dismissed^  without  costs. 


Hay  v.  Willoughby.  ^ 

Koyember  11,  1852. 

Common  Law  Judges^  Assistance  of,  in  Equity. 

Application  for  the  assistance  in  eqnitj  of  a  common  law  jndge  under  the  14  &  15  Vict  c.  83, 
is  to  be  made  throogh  the  Lord  Chancellor. 

This  was  a  motion  for  a  day  to  be  appointed  to  hear  the  cause  m 
the  presence  of  one  of  the  common  law  judges,  under  the  14  &  15 
Vict.  c.  83. 

jffi  L.  Prior,  for  the  motion. 

Turner,  V.  C,  said,  that  the  motion  was  properly  made  before  him, 
but  that  the  application  for  the  attendance  of  the  common  law  judge 
was  required  by  the  statute  to  be  made  by  the  Lord  Chancellor.  His 
honor  stated  he  would  therefore  write  to  his  lordship,  and  communi- 
cate the  result  to  the  parties. 

^  22  Law  J.  Rep.  (n.  b.)  Chanc.  10. 
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GouGH  V.  Offley.1 

Jaly6,  1852. 

Production  of  Morigagofs  Title  Deeds  by  Mortgagees. 

• 

In  an  admin UCration  suit  the  executor  and  trnstees  of  the  testator  objected  to  prodnce  the 
title  deeds  of  property  npon  which  pai*ts  of  the  testator's  estate  were  invested^  on  the 
ground  that  the  mortgagors  would  pay  off  the  mortgages  rather  than  consent  to  such  pro- 
auction,  and  that  such  repayment  would  occasion  great  loss  to  the  estate :  — 

Held,  that  the  deeds  must  be  produced. 

*  This  was  a  motion  on  behalf  of  the  plaintiff,  that  the  defendants 
James  Offley  and  Charles  Higgs,  might,  within  seven  days  after  ser- 
vice npon  them  of  the  order  to  be  made  on  such  motion,  produce  the 
several  deeds,  papers,  and  writings  admitted  by  their  answer  to  the 
bill  in  this  suit,  and  the  third,  sixth,  seventh,  and  other  schedules 
thereto,  to  be  in  their,  or  either  of  their,  custody,  possession,  or  power. 
The  answer  of  the  defendants,  James  Offley,  who  was  executor  and 
trustee,  and  Charles  Higgs,  who  was  another  trustee  of  the  testator 
in  the  cause,  to  the  bill  for  administration  of  the  testator's  estate,  ad- 
mitted, among  other  things,  that  the  testator's  estate  consisted  of 
upwards  of  30,000^,  the  principal  part  of  which  was  composed  of 
moneys  due  on  mortgage.  The  answer  contained  the  following  pas- 
sages:—  "These  defendants  say,  that  the  whole  of  the  personal 
estate  of  the  said  testator  is  now  vested  in  the  defendant,  JsLmes 
Offley,  as  the  sole  legal  personal  representative  of  the  said  testator, 
and  that  the  defendant  James  Offley  has  in  his  possession  the  several 
deeds  and  documents  mentioned  or  referred  to  in  the  third  and  sixth 
schedules  hereto,  and  the  deeds  and  documents,  a  list  of  which  is 
set  forth  in  the  first  part  of  the  seventh  schedule  hereto,  which  they 
pra^  may  be  taken  as  part  of  this  their  answer ;  and  that  thes^  de- 
fendants have  in  their  possession,  on  behalf  of  themselves  and  their 
said  co-trustees,  the  deeds  and  documents,  a  list  of  which  is  set  forth 
in  the  second  part  of  the  said  seventh  schedule  hereto.  That  as  to 
the  deeds  mentioned  and  referred  to  in  the  said  third  and  sixth  sche- 
dules, the  same  are  the  title  deeds  of  the  various  persons  who  are 
entitled  to  the  equity  of  redemption  of  the  properties  comprised 
therein,  and  that  such  parties  are  not  parties  to  this  suit ;  and  these 
defendants  set  forth,  in  the  said  third  and  sixth  schedules  hereto,  a 
statement  of  the  annual  rental  and  estimated  value  of  each  of  the  said 
mortgaged  properties,  and  that  the  said  mortgaged  properties  are  an 
ample  security  for  the  moneys  invested  thereon ;  and  these  defend- 
ants submit,  that  it  would  be  a  great  iniury  to  the  parties  entitled  to 
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the  equities  of  redemption  in  the  said  mortgaged  properties  if  their 
names  were  made  known,  by  means  of  this  suit,  to  Ralph  Dickinson 
CSugh,  'the  husband  of  the  said  plaintiff,  who  is  an  attorney  and 
solicitor  carrying  on  business  at  Willenhall,  in  the  township  of  Wol- 
verhampton aforesaid,  in  the  immediate  neighborhood  of  the  said 
mortgaged  properties ;  and  they  submit,  that,  in  the  absence  of  such 
parties,  the  defendant  James  Offley  cannot  disclose  any  further  par- 
ticulars relating  to  the  said  mortgage  and  title  deeds  without  violat- 
ing  the  confidence  reposed  in  him  as  the  mortgagee,  or  executor  of 
the  mortgagee  thereof,  and  he  ought  not  to  be  called  on  so  to  do  ; 
and  that  the  production  of  the  said  deeds  mentioned  or  referred  to  in 
the  said  third  and  sixth  schedules  ought  not  to  be  ordered  in  this  suit, 
but  that  the  same  ought  to  be  protected  from  production."  The 
amount  of  principal  secured  on  mortgage  of  the  properties,  the  deeds 
relating  to  which  are  referred  to  by  the  said  third  schedule,  was  237/. 
155.  The  following  is  an  instance  of  the  mode  in  which  the  deeds 
were  described  in  that  schedule :  — 


"26tli  January,  1847.  —  Indenture  of  assignment  of  this  date  to  the  testator/ 
Offley,  of  a  term  enacted  by  way  of  mortgage  of  messuages,  land,  and  hereditaments 
at  Wolverhampton  aforesaid,  of  the  annual  rental  of  50/.,  or  thereabouts,  and  of  • 
the  estimated  value  of  1,000/^  for  securing  300/.,  with  interest  thereon  at  5/.  per  cent 
per  annum 


300/." 


The  other  mortgage  deeds  were  described  in  precisely  the  same  man- 
ner, and  the  schedules  concluded  with  these  words :  —  "  And  also  the 
title  deeds  relating  to  the  above-mentioned  mortgage  properties  re- 
spectively, delivered  at  the  time  of  the  execution  of  such  mortgage 
deeds  respectively."  The  sixth  schedule  was  of  the  same  character, 
and  related  to  other  properties  in  mortgage,  upon  which  the  defend- 
ant James  Offley  had  lent  7,320/.,  other  part  of  the  testator's  estate. 
There  was  an  affidavit  on  the  part  of  the  defendants,  that  most  of 
the  mortgagors  would  pay  ofi'  their  mortgages  rather  than  allow  the 
deeds  to  be  produced  by  the  mortgagees,  and  that  such  payment,  by 
reason  of  the  low  interest  of  money,  would  occasion  considerable  loss 
to  the  estate  ;  and  that  the  deeds  in  question  were  deposited  with  the 
defendant  upon  his  undertaking  to  return  them  to  the  respective 
mortgagors  on  repayment  by  them  of  their  respective  mortgage  debts. 

Martindaley  (Malins  with  him,)  for  the  motion. 

J.  Bailey^  and  Batten^  contra.  The  mortgagees  cannot  be  com- 
pelled to  show  the  mortgagor's  title  deeds  in  their  absence.  Lambert 
V.  Rawlins^  3  Mer.  489  ;  Reid  v,  Langhis^  1  Mac.  &  G.  627. 

Sir  J.  Parker,  V.  C.  I  do  not  think  that  there  is  any  thing  in  the 
circumstances  of  this  case  to  take  it  out  of  the  ordinary  rule.  The 
plaintiff  has  a  right  to  see  all  the  securities.  As  to  the  interest  of  the 
mortgagors  when  they  parted  with  their  title-deeds  to  the  mortga- 
gees, they  subjected  themselves  to  all  the  inconveniences  consequent 


COURTS   OP  CHANCERY,  1852.  277 


Enthoren  v.  Cobb. 


Qpon  that.  *  I  do  not  think  that  this  case  comes  within  any  of  the 
exceptions  to  the  rule. 

Common  order  for  production. 


Enthoven  v.  Cobb.^ 

June  9, 1852. 

Production  of  Documents  — Privilege. 

A  broQght  an  action  against  B  on  some  bonds  assigned  by  B  to  A;  C  and  D  had  preyioaslj 
brought  a  similar  action  against  B  on  bonds  similarly  assigned  to  C  and  D,  and  C  and 
D  in  their  action  had  submitted  a  case  to  counsel,  on  which  they  obtained  an  opinion. 
A  copy  of  this  case  and  opinion  was  lent  by  C  and  D's  solicitor  to  the  solicitor  of  A.  B 
filed  a  bill  of  discovery  against  A  in  aid  of  B's  defence  to  A's  action : — 

Hdd^  that  B  could  not  have  the  copy  case  or  opinion  produced  on  motion  in  this  suit. 

This  was  a  bill  for  discovery  in  aid  of  the  defence  of  the  plaintiff 
in  equity  to  an  action  at  law  against  him  by  the  defendants  in  equity. 
Mr.  Enthoven,  the  plaintiif  in  equity,  in  1845  had  some  bonds  of  the 
Copper  Miners  Company.  These  bonds  were  for  500/.  each,  with 
interest  at  bL  per  cent.,  and  they  had  been  .issued  by  the  company 
with  the  name  of  the  payee  in  blank,  and  were  transferable  by 
indorsement  Mr.  Cunliife,  of  Lombard  Street,  Mr.  Enthoven's 
banker,  at  his  request,  and  as  his  agent,  disposed  of  two  of  these 
bonds  of  dOO/L  each  to  Messrs.  Cobb  &  Rhodes,  the  defendants  in 
equity,  and  seven  other  of  the  bonds  to  two  Misses  Hoyle.  Mr.  En- 
thoven indorsed  the  bonds  to  these  parties  respectively.  The  interest 
on  them  was  regularly  paid  by  the  company  until  the  15th  January, 
1848,  but  not  afterwards.  In  Hilary  term,  1852,  the  defendants  in 
equity  commenced  an  action  of  assumpsit  against  the  plaintiif  in 
equity  in  the  Court  of  Exchequer  for  1,000/.,  and  the  interest  at  5/. 
per  cent,  from  the  15th  January,  1848,  which. was  the  action  to  which 
this  suit  referred.  In  February,  1850,  Anne  Hoyle  and  Elizabeth 
Hoyte  brought  an  action  at  law  against  Enthoven,  stating  in  their 
declaration  that  seven  similar  notes  or  bonds  indorsed  by  him  to 
them  were  presented  and  dishonored,  and  they  obtained  a  verdict  for 
3,500/.,  and  393/.  155.  interest,  which  was  confirmed  on  appeal  by 
the  Court  of  Error,  and  an  appeal  from  that  decision  was  pending  in 
the  House  of  Lords.  The  main  question  in  both  actions  appeared 
to  be,  whether  the  bonds  were  absolutely  sold  or  only  pledged  by  Mr. 
Enthoven. 

In  answer  to  the  inquiry  as  to  documents,  the  defendants  in  equity 
admitted,  that  they  had  in  their  possession,  among  others,  the  docu- 

— —  - -  . _  -     "" ■  ■  ^»fc^— ^^^^ 

1 16  Jur.  1152.    Before  Vice-Chancellor  Parkeb.    For  a  report  of  the  case  before 
the  Lords  Justices  on  appeal,  see  post  p.  295. 
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ments  mentioned  in  the  third  part  of  the  schedule  to  their  answer, 
which  was  in  the  following  words  :  —  "  The  said  two  bonds,  deben- 
tures, or  promissory  notes  for  500/.  each,  numbered  5,246  and  5,247 
respectively.  The  cpupons  or  interest  warrants  on  the  same  bonds. 
Copy  case  for  the  opinion  of  Mr.  Watson,  and  of  his  opinion  there- 
on, and  Mr.  Peacock's  opinion  on  the  same  case.  June  14, 1849  — 
Letter  from  these  defendants  to  Messrs.  Baker,  Ruck,  &  Jennings. 
The  last  draft,  declaration  and  other  proceedings  in  the  action  brought 
by  these  defendants  against  the  said  Henry  John  Enthoven,  in  or 
about  Trinity  term,  1849.  Opinion  of  Mr.  Edge  in  reference  thereto. 
The  writ,  draft,  declaration,  and  other  proceedings  in  the  action  now 
pending  by  these  defendants  against  the  said  complainant,  and  opi- 
nion of  Mr.  Field  thereon.  The  draft  answer  and  other  proceedings 
in  the  present  euit.  Short-hand  notes  of  the  judgment  in  Enthoven 
V.  Hoyk^  in  error.  Also  the  following  letters:  —  Jan.  18,  1849  — 
Thomas  Baker  to  T.'  R.  Cobb ;  June  6,  1849  —  Baker  Ruck  &  Jen- 
nings to  Messrs.  Cobb  &  Co.;  June  15, 1849— •  Same  to  same ;  June  29, 
1849  —  Thomas  Baker  to  T.  R.  Cobb ;  Feb.  5,  1852—  Baker,  Ruck, 
&  Jennings  to  same;  April  23, 1852  —  Same  to  Edward  Cobb;  April 
24, 1852  —  Same  to  same  ;  May  10, 1852  —  Thomas  Baker  to  same." 
The  defendants,  by  their  answer,  said  that  the  cases  stated  for  the 
opinion  of  counsel,  and  opinions  of  counsel,  and  other  the  documents 
mentioned  in  the  third  part  of  the  schedule  thereto,  were  taken  and 
prepared  and  given  respectively  since  the  disputes  which  were  the 
subject  of  the  said  actions  at  law  so  brought  as  aforesaid  by  the 
defendants  and  by  the  said  Misses  Hoyle  respectively,  and  of  this 
suit,  arose,  and  with  reference  thereto,  and  to  the  claim  made  by  the 
defendants  and  the  said  Misses  Hoyle  in  the  said  actions  respectively, 
and  to  this  answer,  and  that  the  same  were  confidential  and  privileged 
documents ;  and  the  defendants  further  said,  that  the  several  letters  and 
copies  of  letters  mentioned  in  the  third  part  of  the  said  schedule 
were  letters  and  copies  of  letters  which  passed  between  the  defend- 
ants, or  one  of  them,  and  their  solicitors,  in  their  character  of  such 
solicitors,  and  were  written  after  the  disputes  which  were  the  subject 
of  the  said  actions  arose,  and  with  reference  to  the  claims  therein 
made  by  the  defendants  against  the  said  plaintiff,  and  to  the  proceed- 
ings taken,  or  intended  to  be  taken  or  contemplated,  for  the  purpose 
of  enforcing  such  claims ;  and  they  submitted  and  insisted  th^  all 
the  said  letters  and  copies  of  letters  were  confidential  communica- 
tions, and  that  the  defendants  were  not  bound  to  produce  them. 

JVigram  and  Rawlinson^  for  the  plaintiff,  contended  that  he  was 
entitled  to  see,  at  least  the  case  submitted  on  behalf  of  the  Misses 
Hoyle,  which  was  not  within  the  ordinary  rule  of  privilege,  but  sim- 
ply a  document  lent  by  the  Misses  Hoyle  to  these  parties,  to  assist 
them  to  conduct  their  defence.  The  privilege  only  applies  to  a  case 
in  which  a  client  makes  a  communication  to  his  solicitor  with  the 
view  of  obtaining  his  legal  advice.  Per  Lord  Cottenham  in  Desbo- 
rough  V.  Rawlins,  3  My.  &  C.  521.  They  referred  also  to  Greenongh 
V.   Gaskell,  1  My.  &  K.  98.      Communications  even  between  the 
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defendants  themselves  are  not  privileged.  Whitbread  v.  Gurney^  1 
Younge,  541 ;  Goodall  v.  Little^  1  Sim.,  is.  s.)  155 ;  s.  c.  3  Eng.  Rep. 
79 ;   Glun  v.  Cauifield,  3JVIac.  &  G.  463;  s.  c,  6  Eng.  Rep.  1. 

[Sir  J.  Parker,  V.  C.  J  think  that  there  waa  an  implied  under- 
standing in  this  case,  where  one  solicitor  has  borrowed  from  the 
other  solicitor  .a  case  which  related  to  the  defence  of  the  Misses 
Hoyle.  What  is  the  effect  of  such  an  understanding  may  be  a  ques- 
tion, but  the  solicitor  would  be  very  culpable  if  he  produced  that 
document,  unless  ordered  by  the  court  to  do  so.] 

They  argued  that  the  statements  in  the  case  were  a  fair  subject  of 
inquiry  for  the  plaintiff;  and  if  he  was  not  bound  by  the  rule  of 
privilege,  there  was  no  rule  to  prevent  his  requiring  production  of  them. 

Malins  and  Karslake^  for  the  defendants,  were  not  heard. 

Sir  J.  Parker,  V.  C.  I  do  not  think  the  plaintiff  is  entitled  to  see 
the  cases  or  opinions..  As  I  understand  the  facts,  nine  bonds  were 
deposited  with  Messrs.  Cunliffe,  seven  of  which,  being  in  respect  of 
a  separate  transaction,  passed  into  the  hands  of  the  Misses  Hoyle, 
and  the  other  two  into  the  hands  of  Mr.  Cobb.  The  question  in 
litigation  has  arisen  between  the  plaintiff  and  the  Misses  Hoyle  and 
Messrs.  Cunliffe,  the  main  point  being,  what  was  the  nature  of  the 
transactions  between  the  plaintiff  and  Messrs.  Cunliffe  in  the  first 
instance.  There  is  an  action  still  pending  between  the  plaintiff  and 
the  Misses  Hoyle  with  respect  to  the  seven  bonds ;  and  another  action 
also  pending  between  the  plaintiff  and  Cobb  relating  to  the  other 
two.  It  appears  that  the  Misses  Hoyle,  with  a  view.to  assert  tteir 
rights  in  their  actions,  submitted  a  case  with  respect  to  the  seven 
bonds  through  their  own  solicitor  to  counsel,  and  obtained  an  opi- 
nion upon  it.  This  case  and  opinion  ^re  privileged,  as  between  the 
plaintiff  and  the  Misses  Hoyle,  beyond  all  doubt.  Then  the  Misses 
Hoyle's  solicitor  gave  a  copy  of  that  case  and  opinion  to  the  present 
defendant,  Cobb,  his  case  and  theirs  being  alike. 

[Wi^anu     That  is  not  admitted.] 

1  think  it  must  be  assumed.  These  were  privileged  and  confidential 
communications,  privileged  as  between  the  plaintiff  and  the  Misses 
Hoyle,  and  ought  not  to  be  produced  as  between  the  plaintiff  and 
Cobb.  Without  saying  any  thing  about  the  other  point,  I  decide  this 
on  the  ground  of  the  interest  of  Cobb  in  these  matters.  The  proceed- 
ings of  the  Misses  Hoyle  being  still  pending,  I  think  there  is  a  great 
deal  of  importance  in  the  view  of  it,  that  the  Misses  Hoyle's  interest  is 
not  represented  here,  and  that  therefore  these  confidential  communica- 
tions with  their  solicitor  with  a  view  to  their  defence  of  the  action, 
should  not  be  produced  without  giving  them  an  opportunity  of  object- 
ing to  it  This  is,  in  fact,  a  communication  between  the  present 
defendant  and  his  legal  adviser,  the  Misses  Hoyle  having  lent  it  to 
him  to  enable  his  solicitor  to  understand  their  common  case.  I  think 
that  the  cases  referred  to  do  not  apply  to  this. 
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June  2  and  4, 1852. 

Wife^s  Equity  to  Settlement. 

If  a  hnsband  mortgage  the  legal  interest  in  a  term  of  years  belonging  to  him  in  right  of  his 
wife,  on  a  claim  to  foreclose  this  mortgage  against  the  hnsband  and  wife,  as  defendants,  no 
equity  for  a  settlement  npon  the  wife  arises. , 

This  was  a  claim*  for  foreclosure  by  Sarah  Hill,  William  Clarke, 
and  John  Harst  Wayne,  plaintiffs,  against  Charles  Edmonds,  James 
Painton,  Thomas  Hall,  Samuel  Sturgis,  Josoph  Bullock,  and  Anne, 
his  wife,  defendants,  under  the  following  circumstances :  —  The  de- 
fendants, Joseph  Bullock  and  Anne,  his  wife,  were  possessed,  for  the 
residue  of  the  term  of  700  years,  in  right  of  the  said  Anne  BuUock, 
(as  only  child  of  her  father,  who  died  intestate,)  of  a  certain  messuage 
called  "  The  New  Inn,"  with  the  garden-ground  adjoining,  and  ap- 
purtenances ;  and  they  were  also  seised,  for  an  estate  of  inheritance 
in  fee  simple,  in  right  of  the  said  Anne  Bullock,  (as  heiress-at-law 
of  her  said  father,  deceased,)  of  a  certain  range  of  buildings  and 
premises. 

By  an  indenture  dated  the  19th  January,  1849,  and  made  between 
the  said  Joseph  Bullock  and  Anne,  his  wife,  of  the  one  part,  and 
Edmund  Hill  of  the  other  part,  the  leasehold  premises,  with  the  ap- 
purtenances, and  all  the  estate  and  interest  of  the  said  John  Bullock 
and  Anne  his  wife,  or  either  of  them,  therein,  were  assigned  by  the 
said  Joseph  Bullock  and  Anne,  his  wife,  to  the  said  Edmund  Hill, 
his  executors,  administrators,  and  assigns,  for  all  the  residue  and 
remainder  of  the  said  term  of  700  years  therein,  for  securing  the  sum 
of  30QZ.,  and  interest  for  the  same  at  the  rate  of  5L  per  cent  per 
annum,  subject  to  a  proviso  for  redemption  on  payment  by  the  said 
Joseph  Bullock  and  Anne,  his  wife,  or  either  of  them,  their  or  either 
of  their  heirs,  executors,  or  administrators,  of  the  said  principal  money, 
and  all  interest  due  thereon,  at  the  time  in  the  said  indenture  men- 
tioned. 

By  another  indenture,  dated  the  said  19th  January,  1849,  and  made 
between  the  said  Joseph  Bullock  and  Anne,  his  wife,  of  the  one  part, 
and  the  said  Edmund  Hill  of  the  other  part,  the  said  freehold  •build- 
ings and  premises,  with  their  appurtenances,  were  granted  and  de- 
mised by  the  said  Joseph  Bullock  and  Anne,  his  wife,  unto  the  said 
Edmund  Hill,  his  executors,  administrators,  and  assigns,  for  the  term 
of  1,000  years  from  the  date  thereof,  for  securing  the  .6um  of  100^, 
and  interest  for  the  same  at  the  rate  of  5L  per  cent  per  annum,  sub- 
ject to  a  proviso  for  redemption  on  payment  by  the  said  Joseph 
Bullock,  his  heirs,  executors,  or  administrators,  of  the  said  principal 
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money,  and  all  interest  due  thereon,  at  the  time  in  the  said  indenture 
mentioned ;  but  the  said  last-mentioned  indenture,  though  signed  by 
the  said  Anne  Bullock,  ^vas  not  acknowledged  by  her  under  the  pro- 
visions of  the  act  for  abolishing  fines  and  recoveries.  By  a  memo- 
randum, signed  by  the  said  Joseph  Bullock,  dated  the  said  19th 
January,  1849,  the  title  deeds  of  and  relating  to  the  said  freehold 
buildings  and  premises,  enumerated  in  the  schedule,  thereto,  were  ad- 
mitted to  be  deposited  with  the  said  Edmund  Hill  as  a  further  secur- 
ity for  the  said  sum  of  300L  and  interest  secured  by  the  said  first- 
mentioned  indenture  of  assignment 

Edmund  Hill  died  on  Ihe  16th  July,  1849,  having  by  his  will  given 
and  devised  unto  the  plaintiffs,  William  Clarke  and  John  Hurst 
Wane,  and  their  heirs,  all  the  real  estate  which  was  at  the  time  of  his 
decease  vested  in  him  as  mortgagee,  subject  to  the  equity  of  redemp- 
tion subsisting  therein,  and  appointed  the  said  plaintifis,  Sarah  Hill, 
William  Clarke,  and  John  Hurst  Wane,  executors  thereof,  and  they 
duly  proved  his  said  will. 

The  defendants,  Charles  Edmonds,  James  Painton,  and  Thomas 
Hall,  claimed  to  have  a  charge  by  way  of  mortgage  of  the  said 
hereditaments  and  premises,  by  virtue  of  an  agreement,  dated  the 
28th  December,  1849,  for  securing  the  sum  of  400/,  and  interest. 
Joseph  Bullock  had  since  taken  the  benefit  of  the  Insolvent  Debtors 
Act,  and  by  an  order,  dated  the  1st  July,  1850,  all  his  estate  became 
vested  in  the  defendant,  Samuel  Stnrgis,  as  provisional  assignee,  and 
the  said  Thomas  Hall,  the  creditors'  assignee,  under  such  insolvency. 
There  had  been  issue  of  the  marriage  of  the  said  Joseph  Bullock  and 
Anne,  his  wife,  born  alive,  and  capable  of  inheriting  the  said  freehold 
hereditaments ;  and  the  said  Joseph  Bullock  had  become  entitled  for 
bis  life,  in  the  event  of  his  surviving  the  said  Anne  Bullock,  his  said 
wife,  td  the  said  freehold  hereditaments  and  premises. 

Anne  Bullock  claimed  an  interest  in  the  said  hereditaments  and 
premises,  and  the  said  plaintiffs  claimed  to  be  paid-the  said  sums  of 
300/.  and  lOOi,  and  interest  thereon  respectively,  and  the  costs  of  the 
suit,  and  in  default  thereof  they  claimed  to  foreclose  the  equity  of 
redemption  of  the  mortgaged  premises  respectively,  and  for  that  pur- 
pose to  have  all  proper  directions  given  and  accounts  taken.  There 
was  evidence  that  the  said  sums  raised  by  mortgage  had  been  wholly 
spent  by  the  defendant,  Joseph  bullock;  and  that  since  April,  1851, 
he  had  been  without  any  employment,  and  that  his  wife  and  their 
child  had  not  since  that  time  been  supported  by  him,  but  were  alto- 
gether destitute,  excepting  what  they  received  from  the  kindness  of 
friends.  No  settlement,  provision,  or  agreement  for  a  settlement,  had 
been  made  before  or  since  the  marriage  of  Mr.  and  Mrs.  Bullock. 

Matins  and  Hislop  Clarke^  for  the  plaintiffs. 

James  Russell  and  Sidney  Smith,  for  the  defendants,  Bullock  and 
his  wife,  claimed  to  have  a  settlement  made  upon  Mrs.  Bullock  out 
of  the  leasehold  estate,  on  the  authority  of  Sturgis  v.  Champneys,  5 
Mv.  &  C.  97,  as  interpreted  by  Sir  J.  Wigram,  V.  C,  in  Hanson  v. 

24* 
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Keating^  4  Hare,  1,  where  it  was  held,  that  notwithstanding  the  hus- 
band has  an  absolute  power  to  assign  a  legal  term  of  years  in  property 
in  right  of  his  wife,  and  must  therefore  have  a  similar  power  over  an 
equitable  term,  yet  in  a  state  of  circumstances  precisely  like  the  pre- 
sent, with  reference  to  an  equitable  term,  Slurgis  v.  Champneys  had 
in  effect  decided  that  the  wife  was  entitled  to  a  settlement  They 
argued  that  the  moment  that  an  appeal  was  made  to  the  jurisdiction 
of  a  court  of  equity,  that  application  entitled  the  wife  to  some  pro- 
vision in  these  cases,  upon  the  broad  principle  that  those  who  seek 
equity  must  do  equity,  and  the  nature  of  the  property  in  question, 
whether  legal  or  equitable,  was  not  to  be  regarded.  The  plaintiffs  in 
this  case,  having  chosen  to  make  Mrs.  Bullock  a  defendant,  had  sub- 
jected themselves  to  the  rule,  although  they  might  possibly  have 
succeeded  in  their  claim  without  making  her  a  defendant  at  all ;  and 
it  was  not  necessary  that  the  claim  should  ask  this  relief.  Wortham 
V.  Pemberton,  1  De  O.  &  S.  644.  They  asked  for  the  usual  reference 
to  the  Master  to  approve  of  a  settlement 
The  reply  was  not  called  for. 

June  4.  Sir  J.  Parker,  Y.  C.  I  consider  that,  under  this  assign- 
ment, as  Mr.  Bullock  has  taken  the  benefit  of  the  Insolvent  Act,  the 
plaintiffs,  having  the  legal  title,  have  a  right  to  come  here  to  give  those 
parties  who  are  entitled  to  redeem  an  opportunity  of  doing  so,  or  to 
foreclose  them.  The  cases  cited  are  cases  in  which  the*plaintiff  came 
to  assert  an  equitable  title  against  the  wife,  and  the  court  put  him* 
upon  terms  to  make  some  settlement  upon  her.  Here  he  comes  to 
get  the  legal  title.  It  would  be  a  very  anomalous  thing  to  say,  that 
the  husband  could  convey  the  legal  title  in  these  leaseholds  by  way 
.of  sale,  so  as  to  destroy  the  wife's  equity,  and  yet  that  such  equity 
should  not  be  affected  by  the  foreclosure  of  a  mortgage  made  by  him 
of  the  legal  estate.  This  court  will  not  give  the  wife  any  equity  for 
a  settlement  in  such  a  case  as  the  present.  There  must  be  a  separate 
account  of  what  is  due  in  reJlspect  of  the  300/.  and  100/.,  with  interest; 
and  taking  the  freeholds  first,  there  must  be  the  common  decree,  that 
upon  payment  by  Sturgis  of  the  whole  of  what  is  due  in  respect  of 
the  300/.  and  100/.  and  interest,  the  plaintiff  shall  reconvey  to  Sturgis 
all  that  he  has,  and  then  the  common  foreclosure  in  default,  but  that 
must  foreclose  Sturgis  only,  and  nobody  else. 

IMalins.     And  the  subsequent  mortgagees  ?] 

There  are  subsequent  mortgagees  ? 

[McUins.     Yes.] 

Then  both.  As  regards  the  freeholds,  you  need  have  nobody  ex- 
cept Sturgis  and  the  subsequent  mortgagees ;  for  if  you  have  the 
decree  of  foreclosure  too  large,  you  might  foreclose  some  interest  of 
the  wife  in  the  freeholds.  There  will  be  the  common  decree  of  fore- 
closure against  the  assignees  and  subsequent  mortgagees,  founded 
upon  the  freeholds  being  charged  with  the  300/.  and  100/. ;  and  then, 
as  regards  the  leaseholds,  Mrs.  Bullock  has  an  interest  there  in  the 
equity  of  redemption,  because  it  is  reserved  to  her  with  her  husband. 
There  must  be  the  common  decree  of  foreclosure  as  regards  the  lease- 
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holds,  300/.  and  interest  being  all  that  is  secured  upon  the  leasdholds. 
The  right  to  redeem  will  be  given  to  Sturgis,  or  Mrs.  Bullock,  or  the 
subsequent  mortgagees,  or  any  of  them;  and  in  default,  there  must 
be  a  foreclosure  of  Sturgis  and  Mrs.  Bullock  and  the  subsequent 
mortgagees.  If  it  had  not  been  for  the  leaseholds,  Mrs.  Bullock 
ought  not  to  have  been  made  a  party  to  the  claim;  but  she,  having  a 
right  to  redeem,  is  necessarily  brought  here  on  a  claim  to  foreclosure. 
I  think  that  is  the  proper  decree* 


•  _ 

Plenty  v.  West.^ 

June  9  and  November  3, 1852. 

Will —  Revocation —  ^edfic  Legacies  and  Devisees --^  Exoneration. 

Prior  wills  of.  real  estate  held  to  be  revoked  by  a  snbseqnent  will,  althoagh  the  latter  con- 
tained no  express  clause  of  rerocation,  and  the  result  of  the  decision  was  a  partial  intes- 
tacy. , 

Specific  legacies  held  to  be  exonerated  from  payment  of  debts  by  devised  real  estates. 

William  Bubd,  by  his  will,  dated  the  5th  October,  1837,  gave, 
devised,  and  bequeathed  all  his  estate  and  effects,  both  real  and  per- 
sonal, or  mixed,  to  his  nephew  Henry  Budd  and  his  friends  William 
Vincent  and  Frederick  Vincent,  and  to  the  survivor  of  them,  and 
the  heir,  executors,  and  administrators  of  the  survivor  of  them,  in 
trust  to  divide  the  same  between  the  three  boys  of  William  West 
and  Caroline  Simmons,  at  their  respective  ages  of  twenty-one  years, 
the  same  to  be  vested  interests.  The  testator  afterwards  duly  exe- 
cuted two  testamentary  papers,  dated  respectively  the  13th  April, 
1838,  and  which  were  written  in  his  own  handwriting  on  the  same 
sheet  of  paper,  one  of  which  was  as  follows :  —  "  This  is  the  last  will 
of  me,  William  Budd,  lat«  of  Burghclere  House,  Hunts,  but  now  of 
Newbury,  in  Berks.  I  give  and  bequeathe  all  my  estates  and  effects 
as  hereinafter  mentioned,  namely,  all  my  household  goods  at  New- 
bury, to  Caroline,  the  daughter  of  William  and  Francis  Simmons, 
forever.  I  also  give  all  my  real  estate,  as  well  as  freehold,  copyhold, 
or  leasehold,  to  the  said  Caroline  Simmons  for  her  life ;  and  after 
her  decease,  to  William  West,  of  Speen,  ironfounder,  for  the  term  of 
his  life;  and  after  both  their  deceases,  to  William  and  George  West, 
the  sons  of  the  first-named  William  West,  or  all  my  interest  therein, 
during  the  term  of  their  natural  lives,  and  to  the  survivor  of  them  for 
his  life ;  and  then,  as  to  all  my  copyhold  estate  at  Burghclere,  to  the 
Rev.  Henry  Budd  and  his  heirs  forever,  subject  to  the  payment  of 
500i  to  Caroline  Simmons,  and  500/.  to  the  said  WiUiam  West  first 

I  1 7  Jar.  9 ;  22  Law  5^.  Rep.  (k.  s.)  Chanc.  185. 
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named,  as  soon  as  the  said  Henry  Budd  shedl  coitie  into  possession 
thereoi,  or  within  one  year  after." 

By  the  other  of  the  said  testamentary  writings  the  testator  appoint^ 
ed  the  said  Caroline  Simmons  and  William  West,  the  father,  his 
executrix  and  executor.  On  the  13th  November,  1839,  the  testator 
duly  executed  another  will,  which  was  without  date,  as  follows: — 
"  This  is  the  last  will  and  testament  of  me,  the  undersigned  William 
Budd,  relating  to  all  my  freehold  and  copyhold  lands,  tenements, 
and  hereditaments,  and  all  my  real  estate  whatsoever,  which  I  hereby 
give,  devise,  and  bequeathe  unto  William  West,  of  &c.,  William  Vin- 
cent, of  &c.,  and  Frederick  Vincent,  of  &c.,  in  trust  as  hereinafter 
mentioned,  and  to  them  and  the  survivor  of  them,  their  heirs  and  as- 
signs forever,  in  trust  to  receive  the  rents,  issues,  and  profits. thereof, 
and  divide  the  same  into  three  equa^  parts,  shares,  and  proportions, 
one  third  whereof  I  give  and  devise  to  Caroline,  the  daughter  of  Wil- 
liam and  Frances  Simmons,  for  her  natural  life,  Independent  of  any 
husband  she  may  hereafter  marry,  and  for  which  her  receipt  alone 
shall  from  time  to  time,  notwithstanding  her  coverture,  be  a  sufficient 
discharge,  subject  nevertheless  to  an  annuity  of  50^.  per  annum,  pay- 
able to  her  mother,  Frances  Simmons,  during  her  life,  independent  of 
her  present  or  any  other  husband,  payable  quarterly,  and  for  which 
her  receipt  alone,  notwithstanding  her  coverture,  shall  from  time  to 
time  be  a  sufficient  discharge  to  my  said  trustees.  Then  as  to  the 
other  two  thirds  of  the  said  rents,  issues,  and  profits,  I  hereby  direct 
my  said  trustees  to  pay  the  said  annual  rents  and  profits  to  all  the 
children  of  the  said  William  West,  or  permit  the  said  William  West 
to  receive  the  annual  rents,  issues,  and  profits  of  my  said  freehold 
and  copyhold  estates  for  the  use  and  maintenance,  education,  and 
putting  forth  in  the  world  of  all  his  said  children,  until  their  arrival 
at  the  age  of  twenty-one  years ;  and  I  hereby  will  and  direct  that  my 
said  trustees  shall,  in  the  first  place,  either  out  of  the  rents  and  prbfits 
of  my  said  estates,  pay  all  my  just  debts  and  funeral  expenses,  and 
all  the  costs,  charges,  and  expenses  they  may  incur  or  be  necessarily 
put  unto  in  the  execution  of  the  trusts  of  this  my  will,  and  that  neither 
of  them  shall  be  answerable  for  the  acts  of  the  other  of  them.  I  ap- 
point my  said  trustees  executors  of  this  my  last  will,  so  far  as  the 
same  is  necessary  to  the  performance  of  the  trust  relating  to  my  real 
estate." 

The  testator  died  on  the  26th  August,  1840.  William  West,  the 
father,  named  in  the  above  testamentary  papers,  had  four  children, 
namely,  the  two  sons  named  in  the  first  testamentary  paper  of  the 
13th  April,  1838,  and  another  son  named  Frederick,  and  a  daughter 
named  Ann.  Shortly  after  the  testator's  death,  William  West,  the 
father,  applied  for  probate  of  the  said  several  testamentary  writings, 
but  those  dated  the  13th  April,  1838,  were  alone  admitted  to  probate 
by  the  Ecclesiastical  Court,  as  together  containing  the  last  will  and 
testament  of  the  testator  as  to  the  personal  estate,  power  being  re- 
served for  Caroline  Simmons  to  prove.  Caroline  Simmons  was  the 
great  neice  of  the  testator's  wife,  who  died  in  his  lifetime.  She  was 
an  infant  at  the  testator's  death,  and  she  afterwards  married  the  de- 
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fendant  Edward  Pellew  Plenty.  Having  attained  her  age  of  twenty- 
one  yeacs,  she  applied  in  1845,  as  executrix  named  in  the  second  tes- 
tamentary paper  of  1838,  for  probate  as  well  of  the  will  of  the  5th 
October,  1837,  as  of  the  testamentary  papers  of  the  13th  April,  1838, 
contending  that  they  together  constituted  the  will  of  the  testator  as 
to  his  personal  estate/ 

It  was  contended  on  her  behalf  that  the  will  of  1838  only  revoked 
that  of  1837,  so  far  as  it  was  inconsistent  with  it ;  and  as  the  f9rmer 
was  not  a  complete  disposition  of  the  testator's  personal  estate,  the 
will  of  1837  operated  as  a  disposition  of  the  personal  estate,  so  far  as 
it  was  not  disposed  of  by  that  of  1838.  The  Ecclesiastical  Court 
however,  refused  probate  of  the  will  of  1837,  observing  that  the  rule 
acted  upon  in  courts  of  common  law,  that  where  there  are  several 
wills  of  real  estate,  and  no  express  revocation  of  a  prior  will,  the 
prior  will  is  only  revoked  by  the  subsequent  will  so  far  as  as  it  was 
inconsistent  with  it,  was  not  recognized  in  the  ecclesiastical  courts 
respecting  wills  of  personal  estate.     See  9  Jur.  458. 

This  suit  was  instituted  by  Caroline  Plenty,  by  her  next  friend,  to 
have  the  trusts  of  the  testator's  will  and  testamentary  writings  carried 
into  effect,  and  his  estate  administered,  and  the  rights  of  all  parties 
ascertained.  The  cause  came  on  to  be  heard  in  April,  1846,  when 
certain  inquiries  and  accounts  were  directed,  and  it  was  ordered  that 
a  case  should  be  sent  to  the  Court  of  Common  Pleas  for  its  opinion 
upon  the  said  several  testamentary  instruments  —  first,  whether  all, 
or  any,  and  which  of  the  said  testamentary  instruments  constituted 
the  testator's  will  at  the  time  of  his  death,  as  to  his  freehold  and 
copyhold  estates,  or  any  or  what  parts  thereof ;  and,  secondly,  what, 
if  any,  estates  and  interests  the  following  persons  respectively  took 
in  the  said  testator's  freehold  and  copyhold  estates,  or  any  and  what 
parts  thereof,  under  the  said  testamentary  instruments,  or  such  of 
them  as  at  the  said  testator's  death  constituted  his  last  will  as  to  his 
freehold  and  copyhold  estates,  or  any  parts  thereof — that  is  to  say, 
first,  the  defendant  Edward  Pellew  Plenty  and  the  plaintiff  his  wife, 
in  her  right,  and  each,  or  either,  and  which  of  them ;  secondly,  the 
defendant  William  West,  the  father ;  thirdly,  the  defendants  William 
West,  the  son,  and  George  West ;  fourthly,  the  defendant  Frederick 
West;  fifthly,  the  defendant  Ann  West;  sixthly,  the  defendant 
Henry  Budd ;  and,  seventhly,  the  defendant  William  Simmons  and 
Frances  his  wife.  * 

The  case  sent  to  the  Court  of  Common  Pleas  for  its  opinion  on 
these  points  stated  that  the  testator,  William  Budd,  duly  made  and 
published  his  last  will,  dated  the  6th  October,  1837,  and  executed  and 
attested  as  was  then  required  by  law  for  residu^iry  valid^  devises  of 
freehold  estates  of  inheritance,  and  thereby  gave,  devised,  and  be- 
queathed all  his  estates,  both  real  and  personal,  or  mixed,  unto,  and 
to  be  divided  equally  between,  the  three  boys  of  William  West  and 
Caroline  Plenty,  (then  Caroline  Simmons,) at  their  respective  ages  of 
twenty-one  years,  the  same  to  be  vested  interests.  The  case  then 
stated  that  the  testator  duly  mad&  and  executed  the  two  testament- 
ary instruments  of  the  13th  April,  1838,  verbatim,  as  hereinbefore  set 
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forth.  It  then  stated  that  in  November,  1839,  the  testator  made  and 
executed,  in  manner  jequired  by  law,  one  other  testamentary  instru- 
ment, in  his  own  handwriting,  and  that  this  instrument  was  as  fol- 
lows :  —  "  This  is  the  last  will  and  testament  of  me,  the  undersigned 
William  Budd,  of  Newbury,  in  the  county  of  Berks,  gentleman,  re- 
lating to  all  my  freehold  and  copyhold  lands,  tenements,  heredita- 
ments, and  all  my  real  estate  whatsoever,  which  I  hereby  give  and 
bequeathe,  to  the  intent  that  the  rents,  issues,  and  profits  thereof  may 
be  divided  into  three  equal  parts,  shares,  and  proportions,  one  third 
whereof  I  give  and  devise  to  Caroline,  the  daughter  of  William  and 
Frances  Simmons,  for  her  natural  life,  independent  of  any  husband 
she  may  hereafter  marry,  and  for  which  her  receipt  alone  shall  from 
time  to  time,  notwithstanding  her  coverture,  be  a  sufficient  discharge, 
subject  nevertheless  to  an  annuity  of  50/.  per  annum,  payable  to  her 
mother,  Frances  Simmons,  during  her  life, independent  of  her  present 
or  any  othfr  liusband,  payable  quarterly,  and  for  which  her  receipt 
alone,  notwithstanding  her  coverture,  shall  from  time  to  time  be  a 
sufficient  discharge.  Then,  as  to  the  other  two  thirds  of  the  said 
rents,  issues,  and  profits,  I  hereby  direct  the  said  annual  rents  and 
profits  to  be  paid  to  all  the  children  of  William  West,  of  Speenham- 
land,  ironfounder  and  engineer^  or  that  he  be  permitted  to  receive  the 
annual  rents,  issues,  and  profits  of  my  said  freehold  and  copyhold 
estates  for  the  use  and  maintenance,  education,  and  putting  forth  io 
the  world  of  all  his  children,  until  their  arrival  at  the  age  of  twenty- 
one  years.  I  appoint  the  said  William  West  executor  of  this  my 
will,  so  far  as  the  same  is  necessary  to  the  performance  of  the  trusts 
relating  to  my  real  estate."  • 

The  case  then  stated  the  testator's  death,  and  the  facts  as  to  Wil- 
liam West,  the  father,  and  his  children,  and  the  plaintiff,  and  the 
pendency  of  the  suit  in  chancery,  and  the  order  of  the  29th  April, 
1846 ;  and  the  questions  put  to  the  judges  were  as  follows :  —  First, 
whether  all,  or  any,  and  which  of  the  said  testamentary  instruments 
constituted  the  said  testator's  last  will  at  the  time  of  his  death,  as  to 
his  freehold  and  copyhold  estates,  or  any  and  what  part  thereof;  and, 
secondly,  what,  if  any,  estates  and  interests  the  following  persons 
took  in  the  testator's  freehold  and  copyhold  estate,  or  any  and  what 
parts  thereof,  under  the  said  testamentary  instruments,  or  such  of 
them  as  at  the  said  testator's  death  constituted  his  last  will  as  to  his 
freehold  and  copyhold  estates,  or  any  part  thereof — that  is  to  say, 
first,  the  said  Edward  Pellew  Plenty  and  Caroline,  his  wife,  in  her 
right,  and  each,  or  either,  and  which  of  them ;  secondly,  the  said 
William  West  the  father ;  thirdly,  the  said  William  West,  the  son, 
and  George  West;  fourthly,  the  said  Frederick  West;  fifthly,  the 
said  Ann  West;  sixthly,  the  said  Henry  Budd;  and,  seventhly,  the 
said  William  Simmons  and  Frances  his  wife,  in  her  right,  or  either 
and  which  of  them. 

The  case  was  argued  before  the  Court  of  Common  Pleas,  and  the 
court  returned  the  following  answer  to  the  above  questions :  —  "  We 
are  of  opinion,  first,  that  the  instrument  executed  in  the  month  of 
November,  1889,  is  the  only  one  of  the  instruments  mentioned  in  the 
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case  which  has  any  validity,  as  far  as  the  legal  rights  of  the  claim- 
ants are  concerned.  SecondW,  we  are  of  opinion,  first,  that  Edward 
Pellew  Plenty  and  Caroline,  his  wife,  took  no  legal  estate  or  interest 
in  the  real  property  devised ;  secondly,  that  William  West,  the  father, 
took  at  law,  as  trustee,  an  estate  in  fee  in  one  undivided  third  part 
of  the  real  eatate,  and  that  he  took  an  interest  in  the  remaining  two 
thirds,  parts  of  the  real  estate,  during  the  minority  of  his  children, 
determinable,  as  to  the  respective  shares  of  his  children  in  the  said 
two  thirds,  on  their  respectively  attaining  the  age  of  twenty-one 
years;  thirdly,  fourthly,  and  fifthly,  that  William  West,  the  son, 
George  West,  Frederick  West,  and  Ann  West,  took  a  remainder  in 
fee,  as  joint  tenants  expectant  on  the  determination  of  the  estate  of 
their  father  iji  their  respective  shares  of  the  aforesaid  undivided  two 
third  parts  of  the  real  estate ;  sixthly  and  seventhly,  that  Henry 
Budd,  William  Simmons,  and  Frances,  his  wife,  took  no  legal  estate 
or  interest  in  the  real  property  devised.  Signed,  Thomas  Wilde, 
Thomas  Coltman,  C.  Cresswell,  Edward  Vaughan  Williams," 

The  cause  now.  came  on  for  further  directions.  The  principal 
questions  were  —  first,  whether  the  will  of  1839  entirely  revoked  that 
of  1837,  and  also  that  of  1838,  as  to  the  real  estates  thereby  devised, 
in  which  case  there  would  be  an  intestacy  as^to  the  equitable  fee  in 
that  one  third  of  the  testator's  real  estate,  which,  by  the  will  of 
November,  1839,  was  given  to  the  plaintiff  for  her  separate  use 
for  life ;  and,  secondly,  whether,  having  regard  to  the  language  of 
the  will  of  1839,  the  testator's  real  estates  were,  as  between  the 
devisees  thereof  and  the  parties  entitled  to  the  specific  legacies  given 
by  the  will  of  1838,  primarily  liable  for  the  payment  of  his  debts  and 
the  costs  of  executing  the  trusts  of  that  will. 

» 

Roupell,  Q.  C,  and  Busk,  for  the  plaintiff. 

G.  Y.  Robson,  for  the  defendant,  Edward  Pellew  Plenty. 

jR.  Palmer,  Q.  C,  and  Drewry,  for  the  children  of  William  West. 

Speedy  for  William  West. 

Gtasse,  for  the  testator's  heir-at-law. 

Wickens,  for  other  parties. 

On  the  first  question  the  following  authorities  were  cited:  — 
T7ionias  v.  Evans,  2  East,  488;  Hitchins  v.  Basset,  Salk.  692;  Coward 
V.  Marshall,  Cro.  Eliz.  721 ;  1  Jarm.  Wills,  157,  159 ;  and  Harwood 
V.  Goodriffht,  Cowp.  92. 

Nov.  3.  Sir  J.  Romilly,  M.  R,  The  questions  to  be  decided  in 
this  case  arise  upon  the  construction  to  be  put  upon  certain'testa- 
mentary  papers  constituting  the  last  will  and  testament  of  a  testator 
named  William  Budd.  By  the  first  of  them,  bearing  date  the  5th 
October,  1837,  and  duly  attested  to  pass  real  estate,  he  gave  all  his 
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property,  real  and  personal,  to  trustees,  to  be  divided  between  Caro- 
line Simmons  (now  Mrs.  Plenty)  and  the  three  boys  of  William 
West.  By  the  second,  bearing  date  the  13th  April,  1838,  also  duly 
attested  to  pass  real  estate,  he  gave  all  his  household  goods  at  New- 
bury to  Caroline  Simmons  absolutely ;  and  he  gave  all  his  real  estate 
to  her  for  life,  with  remainder  to  William  West  for  life;  and  after 
the  decease  of  both,  to  William  and  George,  the  sons  of  Willam 
West,  for  their  lives.  And  by  the  third  testamentary  instrument,  on 
the  same  sheet  of  paper,  and  bearing  date  the  same  day,  he  ap- 
pointed Caroline  Simmons  and  William  West,  the  father,  executrix 
and  executor  of  his  will.  The  fourth  and  last  testamentary  instru- 
ment bears  no  date ;  it  was,  however,  according  to  the  Master's 
finding,  executed  by  him  oA  the  13th  November,'  1839;  it  is  duly 
attested  to  pass  real  estate;  it  does  not  purport  to  dispose  of  any 
personal  estate,  but  deals  with  real  estate  exclusively.  By  it  the 
testator  gives  all  his  real  estate  to  three  trustees,  in  trust  to  divide  the 
rents  into  three  portions,  and  to  pay  one  third  to  Carolina  Simmons 
for  life ;  and  as  to  the  other  two  thirds,  to  all  the  children  of  William 
West,  or  to  permit  him  to  receive  the  rents  for  the  use,  maintenance, 
education,  and  putting  forth  in  the  world  of  all  his  children,  until 
their  arrival  at  twenty-one  years.  And  the  testator  then  goes  on  to 
direct^  "that  his  trustees  shall  in  the  first  place,  either  out  of  the  rents 
and  profits  of  his  estates,  pay  all  his  just  debts  and  funeral  expenses, 
and  all  costs,  charges,  and  expenses,  they  may  incur  in  the  execution 
of  the  trusts  of  his  will ; "  and  he  appointed  the  trustees  executors 
of  his  will,  so  far  as  the  same  was  necessary  to  the  performance  of 
the  trusts  relating  to  his  real  estate. 

The  testator  died  on  the  26th  August,  1840.  Probate  was  granted 
of  the  second  and  third  testamentary  instruments,  bearing  date  the 
3d  April,  1838,  by  the  Ecclesiastical  Court,  but  the  court  refused  to 
admit  to  probate  the  first  and  the  last  of  such  documents.  The  last 
was  probably  refused  admission  to  probate,  on  the  ground  that  it 
related  exclusively  to  real  estate,  the  Ecclesiastical  Court  having  no 
jurisdiction  in  that  matter. 

To  determine  the  questions  arising  upon  these  instruments,  and  to 
administer  the  estate  of  the  testator,  a  bill  was  filed  by  the  plaintiff, 
Mrs.  Plenty,  (mentioned  in  the  wiU  as  Caroline  Simmons,)  against 
the  Wests,  and  all  other  persons  interested  in  the  determination  of 
these  questions.  This  cause  came  on  to  be  heard  in  April,  1846, 
when  a  decree  was  pronounced  sending  a  case  for  the  opinion  of  the 
Court  of  Common  Pleas  on  the  construction  of  the  testamentary 
instruments,  the  case  stated  omitting  the  devise  to  the  trustees  in  the 
beginning  of  the  first  and  in  the  beginning  of  the  fourth  instrument ; 
and  the  questions  proposed  to  the  court  were  as  follows:  —  First, 
"whether  all,  or  any,  and  which  of  the  testamentary  instruments 
constituted  the  said  testator's  last  will,  at  the  time  of  his  death,  as  to 
his  freehold  and  copyhold  estates,  or  any  and  what  parts  thereof;" 
and,  secondly,  "what,  if  any,  estates  and  interests  the  following 
persons  respectively  took  in  the  testator's  freehold  and  copyhold 
estates,  or  any  and  what  parts  thereof,  under  the  said  testamentary 
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instruments,  or  such  of  them  as  at  the  said  testator's  death  consti- 
tuted his  last  will  as  to  his  freehold  and  copyhold  estates,  or  any  part 
thereof — that  is  to  say,  first,  the  said  Edward  Pellew  Plenty  and 
Caroline  his  wife,  in  her  right,  and  each,  or  either,  and  which  of 
them ;  secondly,  the  said  William  West,  the  father ;  thirdly,  the  said 
William  West,  the  son,  and  George  West;  fourthly,  Frederick  West; 
fifthly,  Ann  West;  sixthly  and  seventhly,  William  Simmons  and 
Frances,  his  wife,  in  her  right,  or  either  and  which  of  them." 

Unfortunately,  the  devise  at  the  end  of  the  last  will,  stating  that 
the  trustees  were  to  be  executors  of  the  will,  as  far  as  was  necessary 
for  the  due  performance  of  the  trusts  relating  to  the  testator's  real 
estate,  was  allowe^l  to  remain,  substituting  the  name  of  Mr.  West 
for  that  of  the  trustees ;  the  consequence  was,  that,  as  the  Court  of 
Common  Pleas  thought,  and  as  indeed  seems  not  possible  to  be 
avoided,  this  devise,  so  expressed,  constituted  William  West  the 
trustee,  and  gave  him  the  legal  estate.  This  frustrated,  in  a  great 
measure,  the  object  the  court  had  in  putting  these  questions  to  the 
Court  of  Common  Pleas,  and  accordingly,  on  the  14th  January, 
1848,  the  judges  of  that  court  returned  their  certificate  to  the  follow- 
ing effect :  —  "  First,  that  the  instrument  executed  in  the  month  of 
November,  1839,  is  the  only  one  of  the  instruments  mentioned  in  the 
case  which  has  any  validity,  as  far  as  the  legal  rights  of  the  claim- 
ants are  conceYned.  Secondly,  that  Edward  Pellew  Plenty  and 
Caroline,  his  wife,  took  no  legal  estate  or  interest  in  the  real  property 
devised ;  secondly,  that  William  West,  the  father,  took  at  law,  as 
trustee,  an  estate  in  fee  in  one  undivided  third  part  of  the  real  estate, 
and  that  he  took  an  interest  in  the  remaining  two  thirds,  parts  of  the 
real  estate,  during  the  minority  of  his  children,  determinable,  as  to 
the  respective  shares  of  his  children  in  the  said  two  thirds,  on  their 
respectively  attaining  the  age  of  twenty-one  years ;  thirdly,  fourthly, 
and  fifthly,  that  William  West,  the  son,  George  West,  Frederick 
West,  and  Ann  West,  took  a  remainder  in  fee,  as  joint  tenants  ex- 
pectant on  the  determination  of  the  estate  of  their  father  in  their 
respective  shares  of  the  aforesaid  undivided  two  thirds,  parts  of  the 
real  estate ;  sixthly  and  seventhly,  that  Henry  Budd,  William  Sim- 
mons, and  Frances,  his  wife,  took  no  legal  estate  or  interest  in  the 
property  devised." 

On  the  14th  November,  1849,  the  cause  came  on  before  the  court 
on  the  equity  reserved,  when  Lord  Langdale,  M.  R.,  directed  that  the 
accounts  and  inquiries  directed  by  the  decree  of  April,  1846,  should 
•be  prosecuted,  and  reserved  further  directions  and  costs.  The  Mas- 
ter made  his  report  in  January,  1852,  and  the  cause  has  come  before 
me  upon  that  report,  to  consider  the  effect  of  the  certificate  of  the 
Court  of  Common  Pleas,  and  to  decide  upon  the  interest  of  the  par- 
ties concerned  under  the  instruments.  The  questions  on  which  I 
reserved  my  judgment  were  the  two  following :  —  First,  whether  the 
last  testamentary  instrument  revokes  the  first,  so  far  as  the  interest  of 
the  plaintiff,  Mrs.  Plenty,  is  concerned ;  in  other  words,  whether  the 
reversion  in  that  one  third  of  the  real  estates,  which  is  by  the  last  will 
given  to  Caroline  Simmons  for  life,  belongs  to  her  under  the  first 
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will,  or  belongs,  subject  to  her  life  estate,  to  the  heir  of  the  testator, 
as  undisposed  of;  and  whether  if  it  does,  it  is  also  subject  to  the  life 
interests  to  William  West  and  George  West,  the  sons  of  William 
West  the  elder,  in  the  second  testamentary  instrument  And  the 
second  question  is  this  —  whether,  under  .the  words  of  the  last  testa- 
mentary instrument,  as  between  the  devisees  and  specific  legatees, 
the  real  estate  is  to  be  made  to  contribute,  in  the  first  place,  for  the 
deficiency  of  the  personal  estate  not  specifically  bequeathed. 

Upon  the  first  question,  I  am  of  opinion  that  the  will  which  bears 
date  the  5th  October,  1837,  was  revoked  wholly  and  entirely  by  the 
will  which  was  executed  on  the  13th  November,  1839.  In  the  first 
place,  this  instrument  is  entitled,  **  The  last  will  and  testament  of  me, 
relating  to  all  my  estate  whatsoever."  This  by  several  decided  cases, 
has  been  treated  as  a  strong  circumstance  to  be  regarded  upon  the 
question,  whether  an  instrument  will  operate  as  a  revocation  of  all 
previous  wills  and  testamentary  instruments.  I  am  confirmed  in  this 
view  of  the  case  by  the  circumstance,  that  although  the  testator  de- 
clares  this  to  be  his  last  will  and  testament,  he  limits  and  confines  its 
effects  in  this  respect  to  his  real  estate,  by  which  he  avoids  revoking 
the  testamentary  instruments  of  April,  1838,  so  far  as  they  relate  to 
the  personal  estate.  It  is  to  be  observed  also  that  the  contents  of 
this  will  of  1839  are,  at  least  so  far  as  the  legal  estate  is  concerned, 
wholly  inconsistent  with  the  will  of  1837,  as  it  creates  a  new  set  of 
trustees,  and  gives  them  the  legal  estate  in  fee  simple  in  the  whole 
of  his  freehold  and  copyhold  estates  ;  and  although  it  be  a  just  rule 
of  construction,  that  revocation,  by  inconsistency  of  disposition,  shall 
only  affect  the  prior  existing  instrument  to  the  extent  that  such  incon- 
sistent  disposition  is  operative,  which  rule,  if  the  instrument  of  1837 
were  admitted  to  be  a  subsisting  testamentary  instrument,  would 
leave  the  reversion  in  one  third  given  to  Caroline  Simmons  by  the 
first  instrument  undisposed  of  by  the  last  will,  yet  it  is  impossible 
not  to  observe  that  that  will  gave  her  a  life  interest  only ;  and 
although  it  be  for  her  separate  use,  it  infers  an  intention  that  she  was 
to  take  no  other  or  greater  interest  in  the  estate  than  that  one  third. 
In  truth,  the  whole  disposition  of  the  legal  and  of  the  beneficial  inte- 
rest, as  far  as  it  goes,  is  inconsistent  with  the  will  of  1837.  No 
intention  can,  in  my  opinion,  be  presumed  that  the  reversion  in  fee 
in  one  third,  subject  to  the  life  estate  of  Carolina  Simmons,  should 
belong  to  her,  and  that  the  first  will  should  be  kept  alive  and  made 
operative  for  this  purpose  alone.  K  I  consider  the  first  will  as  unre- 
voked by  the  last,  I  should,  on  the  same  principle,  be  bound  to  let  in 
the  will  of  1838,  and  to  give  William  and  George,  the  two  sons  of 
William  West  the  elder,  estates  for  life,  after  the  decease  of  Caroline 
Simmons,  in  the  third  of  the  real  estate  devised  to  her  for  life.  In 
my  opinion,  this  is  inconsistent  with  the  plain  construction  of  the 
will  of  1839,  and  I  am  of  opinion,  that  the  will  of  1838  was  intended 
by  the  testator  to  revoke,  and  that  it  does  revoke,  the  will  of  1837 
wholly,  both  as  to  real  and  personal  estate ;  and  that  the  will  of  1839 
was  also  intended  to  revoke,  and  that  it  does  revoke,  the  will  of  1838, 
so  far  as  regards  the  real  estate  of  the  testator.     I  am  of  opinion. 
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therefore,  that  the  reversion  in  the  one  third  of  the  real  estate,  subject 
to  the  life  interest  of  Mrs.  Plenty,  is  not  disposed  of  by  the  wills  of 
the  testator. 

The  next  question  I  have  to  consider  is,  whether,  as  between  the 
devisees  and  the  specific  legatees,  the  real  estate  is  the  primary  fund 
for  the  payment  of  the  debts,  and  bound  to  exonerate  the  legatee  of 
the  leaseholds  from  any  contribution-  thereto.  The  rule  in  this  case 
is,  that  the  personalty,  being  the  primary  fund  for  the  payment  of 
debts,  must  be  so  applied,  unless  there  be  an  intention  expressed, 
not  only  to  charge  the  real  estate,  but  also  to  exonerate  the  per- 
sonal estate.  The  question  is,  whether  an  intention  for  this  purpose 
appears  on  this  will:  the  two  wills  must  be,  for  this  purpose 
again  considered.  The  will  of  1838  gives  all  the  testator's  house- 
hold goods  at  Newbury  to  Caroline  Simmons  forever,  and  he  also 
gives  all  his  leaseholds  to  her  for  life.  By  the  will  of  1839  the 
testator  proposes  to  dispose  of  all  his  freehold  and  copyhold  estate, 
and  all  his  real  estate  whatsoever ;  but  as  it  has  not  been  admitted  to 
probate,  it  has  no  effect  upon  any  part  of  the  personal  estate,  and 
does  not  include  any  chattels  real,  although  subject  to  the  stat.  1 
Vict.  c.  26.  This  will,  therefore,  so  confined,  gives  all  the  freehold 
and  copyhold  property  of  the  testator  upon  certain  trusts,  and  at  the 
close  directs  "  that  his  trustees  shall,  in  the  first  place,  out  of  the  rents 
and  profits  of  his  real  estate,  pay  all  his  just  debts,  funeral  expenses, 
and  all  costs,  charges,  and  expenses  they  may  incur,  or  be  necessarily 
put  unto,  in  the  execution  of  the  trusts  of  the  will."  Such  being  the 
testamentary  instruments,  I  am  of  opinion  that  there  is  to  be  found 
in  them,  not  merely  an  intention  to  charge  the  real  estate,  but  an 
intention  also  to  exonerate  the  personal  estote  specifically  bequeathed 
by  the  wills  of  1838. 

The  wills,  in  truth,  include  most  of  the  circumstances  which  have 
been  principally  relied  upon  in  the  authorities  for  exonerating  the 
specifically  bequeathed  personal  estate.  In  the  first  place,  the  execu- 
tors and  the  trustees  of  the  real  estate  are  different  persons,  which 
was  considered  to  be  of  importance  by  Sir  William  Grant  in  Bridges 
V.  Phillips^  6  Ves.  566,  and  by  Lord  Eldon  in  BooUe  v.  BlundeU,  1 
Mer.  193.  In  the  next  place,  the  trust  is  to  pay  all  the  debts  and 
funeral  expenses,  and  all  costs  and  expenses  attendant  upon  the 
trusts  of  his  real  estate ;  and,  lastly,  it  is  to  be  paid,  in  the  first  place, 
out  of  the  rents  and  profits,  and  therefore  before  the  life  estates  are 
to  take  effect  in  possession.  It  is  not  necessary  to  refer  to  the  author- 
ities, which  are  very  numerous  upon  this  subject,  and  some  of  which 
deal  with  very  nice  distinctions,  which  do  not,  in  my  opinion,  arise 
in  this  case.  The  result  of  my  opinion  is,  that  the  personal  estate 
specifically  bequeathed  by.  the  will  of  1838  is  exonerated  from  any 
contribution  towards  the  payment  of  the  debts,  funeral  and  testa- 
mentary expenses  of  the  testator,  and  of  executing  the  trusts  of  his 
last  wiU.  The  decree,  therefore,  will  be  to  confirm  the  certificate  of 
the  Court  of  Common  Pleas,  if  that  has  not  already  been  done ;  to 
declare  that  the  reversion  in  the  one  third  in  the  freehold  and  copy- 
hold estates  of  the  testator  devised  to  Caroline  Simmons,  (now  Mrs. 
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Plenty,  the  plaintiff,)  subject  to  the  life  estate  therein,  is  undisposed 
of,  and  belongs  to  the  heir-at-law  of  the  testator;  and  that  the 
household  goods  of  the  testator  at  Newbury,  and  his  leasehold  pro- 
perty bequeathed  by  the  wills  of  1838,  are  exonerated  from  any  con- 
tribution towards  the  payment  of  the  testator's  debts  and  his  funeral 
expenses,  and  also  the  costs,  charges  and  expenses  attendant  upon 
the  execution  of  the  trusts  of  the  freehold  and  copyhold  estates. 
The  rest  of  the  decree,  will  be  of  course,  and  the  costs  must  be 
divided,  and,  so  far  as  they  relate  to  the  execution  of  the  trusts  of 
the  will  of  1839,  must  be  borne  by  the  real  estate  devised  by  that 
will. 


Waters  v.  Wood.* 

July  13th,  1653. 

Will —  Construction  —  Policies  —  Shares. 

Bequest  by  will  of  all  the  policies  of  life  insurance  which  the  testator  had  effected  in  the 
Union  and  Law  Life  Insurance  Offices,  and  the  moneys  payable  in  respect  thereof,  to  H. ; 
and  of  all  and  singular  the  other  policies  of  life  insurance  which  he  had  effected  in  any 
other  office  or  offices,  and  the  money  payable  in  respect  thereof,  to  his  wife ;  and  all  his 
shares  in  public  companies,  and  the  money  to  become  due  and  recoverable  in  respect 
thereof,  and  the  residue  of  his  personal  estate,  also  to  his  wife.  By  a  codicil,  reciting  that 
the  testator  had  given  certain  life  insurances  to  his  wife,  he  revoked,  that  bequest,  and  gave 
the  said  insurances  and  all  his  shares  in  the  Sun  Life  Insurance  Office  to  bis  wife  for  life, 
and  then  over.  By  another  codicil  he  revoked  the  above-mentioned  residuary  bequest, 
except  as  to  some  long  annuities.  The  testator  never  had  any  policies  in  the  Union  or  in 
the  Law  Life,  but  he  had  twenty  shares  in  each  of  these  companies,  and  two  policies  on  his 
own  life  in  the  London  Life  Insurance  Company,  and  shares  in  the  Sun  Fire  and  also  in 
the  Sun  Life  Insurance  Offices  :  — 

Hddj  that  policies  meant  policies,  and  shares,  shares,  in  the  will  and  codicils. 

This  was  a  special  case.  John  Wood,  by  his  last  will,  dated  the 
28th  April,  1841,  appointed  his  wife,  Elizabeth  Wood,  John  Eggar 
Cowper,  (since  deceased,)  and  Henry  Taylor  trustees  and  executors 
of  his  said  will ;  and  after  bequeathing  divers  pecuniary  and  specific 
legacies,  and  bequeathing  to  his  niece,  Elizabeth  Wood,  the  sum  of 
300/.,  and  directing  the  same  to  be  paid  into  her  own  hands  for  her 
separate  use,  independently  of  any  husband  with  whom  she  might 
intermarry,  and  that  her  receipt  alone  should  be  a  sufficient  discharge 
for  the  same,  the  said  will  proceeded  in  the  words  and  figures  follow- 
ing :  — ^^  I  give  and  bequeathe  to  the  said  Harriet  Taylor  "  (now  Har- 
riet Waters,  the  plaintiff)  "  the  sum  of  1,000/.,  and  all  the  policies  of 
life  insurance  which  I  have  effected  in  the  Union  and  Law  Life  Insur- 
ance Offices,  and  the  moneys  payable  in  respect  thereof;  and  I  direct 
the  same  to  be  paid  to  her  in  like  manner  as  last  aforesaid.  I  give 
and  bequeathe  to  my  said  wife  all  and  singular  the  other  policies  of 


1  17  Jur.  33  ;    22  Law  J.  Rep.  (n.  s.)  Chanc.  206.     Before  Tice-Chancellor  Pab- 
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life  insurance  which  I  have  effected  in  any  other  office  or  offices,  and 
the  money  payable  in  respect  thereof,  to  and  for  her  own  absolute  use 
and  benefit."  And  after  bequeathing  divers  other  pecuniary  legacies, 
and  devising  certain  freehold  and  other  real  estates,  the  said  will  pro- 
ceeded in  the  words  and  figures  following,  that  is  to  say  —  <'  And  as 
to  all  and  singular  my  leasehold  estates,  ready  money,  debts  due  and 
owing  to  me,  funds  and  securities  for  money,  goods,  chattels,  shares 
in  public  companies,  and  the  money  to  become  due  and  recoverable 
in  respect  thereof,  and  all  the  rest,  residue,  and  remainder  of  my  per- 
sonal estate,  whatsoever  and  wheresoever,  not  hereinbefore  specifically 
bequeathed  or  disposed  of,  over  which  I  have  a  power  of  disposition, 
subject  to  the  payment  of  all  my  just  debts,  funeral  and  testamentary 
expenses,  and  the  said  legacies  by  me  hereinbefore  given  and  be- 
queathed,,! give  and  bequeathe  the  same  unto  my  said  wife,  her  exe- 
cutors, administrators,  and  assigns,  to  and  for  her  and  their  own  ab- 
solute use  and  benefit," 

The  testator  afterwards  made  a  codicil  to  his  will,  dated  the  30th 
July,  1841,  and  such  codicil,  so  far  as  material,  was  in  the  words  and 
figures  following :  — ''  And  whereas  1  have  in  and  by  my  said  will 
given  and  bequeathed  certain  life  insurances  therein  mentioned  unto 
my  said  wife  absolutely,  now  I  do  hereby  revoke  the  said  bequest  to 
my  said  wife,  and  bequeathe  the  said  insurances,  and  also  all  my  shares 
in  the  life  insurance  office  c^ed  "  The  Sun,"  unto  my  said  wife  for 
her  life ;  and  after  her  decease,  I  bequeathe  the  same  unto  the  said 
Harriet  Taylor,  daughter  of  the  said  Shephard  Thomas  Taylor,  her 
executors,  administrators,  and  assigns,  to  and  for  her  and  their  own 
absolute  use  and  benefit ;  and,  except  as  my  will  is  varied  or  altered 
by  this  codicil,  I  do  hereby  ratify  and  confirm  the  same." 

The  testator  afterwards  made  another  codicil  to  his  said  will,  dated 
the  12th  July,  1843,  and  such  a>dicil,  after  reciting  that  the  said  tes- 
tator was  possessed  of  certain  long  annuities,  and  setting  out  the  resi- 
duary bequest  in  his  said  will,  proceeded,  so  far  as  the  same  is  mate- 
rial, in  the  words  and  figures  following :  — "  Now  I  hereby  revoke 
and  make  void  the  hereinbefore  recited  residuary  bequest,  so  far,  and 
only  so  far,  as  respects  the  said  long  annuities."  The  testator  after- 
wards made  two  other  codicils  to  his  said  will ;  and  by  the  thh-d 
codicil  he  appointed  James  Denew  Waters  to  be  a  trustee  and  execu- 
tor of  his  said  will ;  but  such  two  codicils  did  not  in  any  manner  affect 
the  bequests  in  question  between  the  parties. 

The  testator  died  on  the  27th  January,  1847,  and  his  said  will,  and 
the  said  four  codicils  thereto,  were,  on  the  17th  March,  1848,  duly 
proved.  The  said  Harriet  Taylor,  on  the  5th  August,  1847,  intermar- 
ried with  James  Denew  Waters.  The  testator  never  effected  any 
policy  of  life  insurance,  either  in  the  Union  Life  Insurance  Office  or 
in  the  Law  Life  Insurance  Office,  but  at  the  time  of  the  date  and 
execution  of  his  said  will,  and  thenceforth  to  and  at  the  time  of  his 
decease,  he  was  entitled  to  twenty  shares  in  the  Law  Life  Insurance 
Office,  and  also  to  twenty  shares  in  th^Union  Life  Insurance  Office, 
sixteen  shares  in  the  Sun  Life  Insurance,  and  seven  shares  in  the  Sun 
Fire  Insurance  Company.     He  had  not  any  share  in  any  other  public 
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company  at  either  of  these  periods.  The  only  policies  of  life  insur- 
ance he  ever  had  were  two  policies  on  his  own  life  in  the  London 
Life  Association,  effected  before  the  date  of  the  will.  The  question 
for  the  opinion  of  the  court  was,  whether  the  said  twenty  shares  in 
the  Union  Life  Insurance  Office,  and  the  said  twenty  shares  in  the 
Law  Life  Insurance  Office,  or  either  of  them,  passed  to  the  said  plain- 
tiff, Harriet  Waters,  formerly  Harriet  Taylor,  by  the  aforesaid  bequest 
to  her  of  all  the  policies  of  life  insurance  which  the  said  testator  had 
effected  in  the  Union  and  Law  Life  Insurance  Offices,  and  the  moneys 
payable  in  respect  whereof. 

Daniel  and  Speedy  for  Harriet  Waters,  the  plaintiff,  argued  that  the 
shares  did  pass  to  her.  They  were  misdescribed  as  policies,  but  it 
was  clear  that  the  testator  intended  to  refer  to  the  shares,  for  he  never 
had  any  other  interest  in  these  companies.  They  cited  Door  v.  Geary^ 
1  Ves.  sen.  255;  Selwood  v.  Mildmay^  3  Ves.  306 ;  Dobson  y.  Water- 
man,  Id.  308,  note ;  Gallini  v.  Noble,  3  Mer.  691 ;  Finch  v.  Inglis,  3 
Bro.  C.  C.  420 ;  Penticost  v.  Ley,  2  J.  &  W.  207;  Hewson  v.  Reed,  5 
Mad.  451 ;  and  King  y.  Wright,  14  Sim.  400. 

Campbell  and  Kenyon,  for  the  residuary  legatee,  contra,  cited  Evans 
y.  Tripp,  6  Mad.  91. 

Roupell,  for  the  trustees. 

Daniel,  in  reply. 

Sir  J.  Parker,  V.  C.  It  appears  to  me  to  be  quite  apparent  upon 
the  will  and  codicils  here,  that  the  testator  made  his  will  under  the 
belief  that  he  had  policies  of  insurance  in  the  Union  and  Law  Life 
Insurance  Companies,  and  that  what  the  testator  meant  to  give  were 
those  policies  which  he  believed  he  had.  If  that  was  his  intention,  I 
think  that  the  testator's  shares  in  these  companies  would  not  pass 
under  his  gift  of  policies  in  the  will.  K  that  be  the  true  view,  it  is 
very  different  from  the  cases  in  which  the  testator  meant  to  give  a 
thing  which  he  had  and  misdescribed  it.  The  cases  cited  by  Mr. 
Daniel  belong  to  that  class  of  misdescriptions.  It  appears  to  me  that 
here  the  testator  believed  he  had  a  thing  which  he  had  not,  and  a  gift 
of  that  thing  would  not  pass  the  thing  which  he  had.  Look  at  the 
words  of  the  will ;  and  I  may  observe  that  they  may  properly  be  re- 
ferred to,  in  order  to  apply  them  to  the  property  which  the  testator 
possessed.  He  says  very  emphatically, "  all  the  policies  which  I  have 
effected  in  the  Union  and  Law  Life  Insurance  Offices,  and  the  mo- 
neys payable  in  respect  thereof,  and  I  direct  the  same  to  be  paid  to 
her  as  last  aforesaid."  Every  word  of  that  would  be  appropriate  to 
his  having  efi'ected  policies  on  his  own  life,  which  would  produce  a 
capital  sum  of  money  at  the  death,  which  he  directs  his  executors  to 
pay.  "  Money  payable  in  reu)ect  of"  shares  would  not  be  an  appro- 
priate expression  to  describe  xhem.  The  will  would  rather  direct  a 
a  transftr  of  the  shares  to  be  made  to  the  legatee.    In  the  next  line  I 
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find  the  words,  "  I  give  and  bequeathe  to  my  said  wife  all  and  singular 
the  other  policies  of  life  insurance  which  I  have  effected  in  any  other 
office  or  offices."  There  the  testator  means  the  policies  in  the  Lon- 
don Life  Association,  and  they  are  put  in  opposition  to  the  shares, 
showing  plainly  that  by  policies  he  meant  policies.  I  find  that  in  the 
will  and  in  each  of  the  codicils,  the  testator  also  mentions  shares, 
plainly  meaning  shares.  It  is  unaccountable,  and  we  cannot  say  how 
the  mistake  came  to  be  in  the  testator's  mind.  We  do  not  know 
what  will  he  would  have  made  if  he  had  not  committed  this  error. 
The  principle  upon  which  I  decide  this  case  is,  that  the  testator^  mean- 
ing to  give  policies,  has  misdescribed  them,  and  meaning  to  give 
shares,  has  described  them  sufficiently.  The  question  must  be  an- 
swered in  the  negative. 


Enthoven  v.  Cobb.^ 

June  25,  1852. 

Prodtiction  of  Documents  —  Discovery, 

A  brought  an  action  against  B  on  some  bonds  indorsed  over  by  B  to  A ;  and  C  and  "D  had 
previoaslj  obtained  a  yerdict  or  judgment  in  a  similar  action  against  B  on  bonds  similarly 
mdorsed  to  them  by  B.  Pending  an  appeal  to  the  House  of  Lords  against  this  verdict  or 
jud^entf'B  filed  a  bill  of  discorcry  against  A,  in  aid  of  his  defence  to  the  action  brought 
agamst  him  ^y  A :  — 

Hddf  upon  motion  in  this  suit,  that  B  was  not  entitled  to  the  production  of  a  copy  of  a  case 
whidi  C  and  D  had  submitted  to  counsel  for  the  purposes  of  their  action,  and  of  counsel's 
opinion  thereon,  which  copy  had  been  lent  by  the  solicitor  of  C  and  D  to  the  solicitor  of 
A,  for  the  purpose  of  assisting  him  in  the  conduct  of  A's  action  against  B. 

This  was  an  appeal  from  the  decision  of  Sir  J.  Parker,  V.  C,  re- 
ported 16  Jur.  1152,  s.  c.  ante,  p.  277.  The  biU  was  for  discovery  in 
aid  of  the  defence  of  the  plaintiff  to  an  action  which  had  been  com- 
menced against  him  by  the  defendants,  upon  certain  bonds  which  had 
been  indorsed  over  by  him  to  them.  It  appeared  that  a  verdict  or 
judgment  had,  prior  to  the  defendants'  action,  been  obtained  against 
the  plaintiff  by  two  ladies  named  Hoyle,  in  an  action  upon  other 
similar  bonds  which  he  had  similarly  indorsed  over  to  them,  and 
against  which  verdict  or  judgment  an  appeal  by  the  plaintiff  was  still 
pending  in  the  House  of  Lords.  To  assist  the  solicitor  of  the  defend- 
ants in  equity  in  the  conduct  of  their  action,  the  solicitor  of  the 
Misses  Hoyle  had  given  him  a  copy  of  a  case  which  had  been  sub- 
mitted on  behalf  of  those  ladies  for  the  opinion  of  counsel  with  a 
view  to  their  own  litigation,  and  also  of  counsel's  opinion  thereon. 


117  Jur.  81.    Court  of  Appeal  in  Chancery.    Before  the  Lords  Justices  the  ^ght 
Hon.  Sir  James  L.  Ejkight  Brucb,  and  the  Bight  Hon.  Lord  Cbamwobth. 
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The  object  of  the  present  motion  was  to  obtain  production  of  the 
copy  so  given.  The  details  of  the  facts  of  the  case  will  be  found 
stated  at  length  in  the  report  of  the  motion  before  the  Vice-Chan- 
cellor. 

Wigram^  (with  whom  was  Rawlinson^)  for  the  plaintiff,  in  support 
of  the  appeal  motion.  It  is  submitted  that  the  plaintiff  is  entitled  to 
the  production  of  the  copy  case  and  opinion. 

[Sir  J.  L.  Knight  Bruce,  L.  J.  Have  not  the  Mltees  Hoyle  an 
interest  in^this  document?  Would  not  an  injunction  go  in  favor  of 
the  Misses  Hoyle  to  prevent  the  publication  of  the  case  and  opinion  ? 
The  question  seems  to  be,  was  this  document  lent  for  general  use,  or 
only  for  a  special  purpose  ?] 

ti  has  been  held  that  copies  of  stolen  documents  are  receivable  in 
evidence  ;  and  letters  passing  between  the  defendants  themselves,  or 
bettveen  them  -and  third  parties  not  standing  in  any  confidential  rela* 
tion  towards  them,  are  clearly  not  protected.     Whitbread  v,  Guhiey, 

1  Younge,  541 ;  Storey  v.  Lord  George  Lennox^  1  Kee.  352 ;  Gh'een- 
law  V.  King^  1  Beav.  137 ;  Goodall  v.  Little^  1  Sim.  (n.  s.)  155 ;  s.  c. 
3  Eng.  Rep.  79 ;  Glyn  v.  CaulfiM,  1  Mac.  &  G.  463 ;  6  Eng.  Rep.  1. 

[Sir  J.  L.  Knight  Bruce,  L.  J.  Suppose  a  party,  intending  to 
consult  his  solicitor,  writes  a  memorandum,  and  puts  it  in  his  desk, 
and  then  the  solicitor  dies,  could  the  party  be  obliged  to  produce  the 
hiemorandum  ?] 

It  is  submitted  that  this  document  cannot  be  put  upon  higher 
ground,  with  regard  to  the  doctrine  of  privilege,  than  letters  passing 
between  defendants  themselves,  or  between  them  and  third  persons. 
If  the  defendants  had  themselves  procured  the  document  from  the 
Misses  Hoyle,  it  clearly  would  not  have  been  privileged.  If  the  ladies 
had  written  to  the  Messrs.  Cobb  a  letter  containing  an  outline  of 
their  case,  the  plaintiff  would  have  been  entitled  to  its  production ; 
and  it  is  submitted  that  the  case  is  not  varied  by  the  circumstance 
that  the  solicitor  of  the  defendants,  and  not  the  defendants  them- 
selves, procured  the  document  The  privilege  only  applies  to  cases 
in  which  the  client  makes  a  communication  to  his  solicitor  \^ith  a 
view  to  obtaining  his  legal  advice,  and  is  never  extended  to  com- 
munications from  collateral  quarters,  or  to  any  information  or  know- 
ledge acquired  by  the  adviser  otherwise  than,  or  in  consequence  of,  his 
having  been  consulted  professionally.  Greeruyugh  v.  Gaskell^  1  My. 
&  K.  98 ;  Spencely  v.  Schulenburg^  7  East,  357 ;  Parkhurst  v.  Lowten^ 

2  Swanst.  194 ;  Sawyer  v.  Birckmore,  3  My.  &  K.  372 ;  Desborovgh 
V.  Rawlins^  3  My.  &  C.  515.  Upon  these  authorities  it  is  submitted 
that  your  lordships  may  order  production  of  the  documents  in  ques- 
tion, notwithstanding  the  cases  of  Holmes  v.  Baddeley,  1  Ph.  476 ; 
Curling  v.  Perring,  2  My.  &  K.  380 ;  and  Balguy  v.  Broadhursti  1 
Sim.,  (n.  s.)  Ill ;  s.  c.  1  Eng.  Rep.  188,  which  appear  to  be  in  con- 
flict with  the  general  current  of  the  authorities.  OUrling  v.  Perringy 
and  Holmes  v.  Baddeley^  the  one  decided  by  a  Vice- Chancellor  and 
the  other  at  the  Rolls,  are  open  to  review  in  this  court 
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Matins  and  Karslake,  for  the  respondents,  were  not  called  upon. 

Sir  J.  L.  Knight  Bruce,  L.  J.  The  copy  of  the  case,  and  opinion 
of  counsel  thereon,  in  question  here,  belong  to  two  ladies  named 
Hoyle,  who  claim  to  be  creditors  of  the  plaintiff.  They  have  sued 
him  in  that  character  at  law,  and  have  obtained  a  verdict  or  judg- 
ment, or  both,  against  him,  the  effect  of  which  is  suspended  by  a  bill 
of  exceptions  now  before  the  House  of  Lords.  If  that  be  dismissed, 
the  effect  may  be  a  venire  de  novoj  in  which  case  the  whole  matter  in 
dispute  would  have  to  be  tried  again.  It  appears  that  the  defend- 
ants, Messrs.  Cobb,  also  claim  to  be  creditors  of  the  plaintiff,  Mr. 
Enthoven,  and  are  either  suing  or  intending  to  sue  him  at  law,  in  aid 
of  the  defence  to  which  proceeding  this  bill  is  filed ;  but  the  circum- 
stances under  which  the  Messrs.  Cobb  claim  to  become  creditors  are, 
if  not  identical  with  those  under  which  the  ladies  mentioned  claim  to 
be  creditors,  at  least  very  similar  to  them,  and,  as  I  understand  the 
matter,  connected  with  them.  So  much  so,  that  the  ladies,  having, 
through  their  solicitor,  taken  an  opinion  of  counsel,  communicated 
the  case  and  the  opinion  to  the  solicitor  of  Messrs.  Cobb,  as  having  a 
common  case  substantially  with  themselves  against  the  plaintiff,  their 
common  object  of  pursuit.  The  first  question  is,  for  what  purpose, 
with  what  view,  upon  the  materials  before  us,  we  ought  to  infer  that 
the  case  and  opinion  were  communicated?  What  is  the  presump- 
tion ?  We  think  it  must  be  inferred  that  they  were  given  for  the 
purpose  of  being  copied.  In  my  opinion,  and  in  that  of  Lord  Cran- 
worth,  grounded  on  the  inevitable  inference  from  the  materials  before 
us,  the  communication  was  not  made  to  allow  an  unlimited  com- 
munication or  use,  but  for  the  convenience  of  the  defendants,  and  for 
the  limited  and  restricted  use  of  assisting  them  in  their  claim,  which, 
for  every  substantial  purpose,  is  common  with  that  of  the  ladies  whose 
solicitor  lent  them.  I  therefore  infer,  and  from  the  materials  before 
me  believe,  that  it  would  be  an  unjust  and  unlawful  act  in  the  pre- 
sent defendants  to  allow  either  the  case  or  the  opinion,  or  a  copy  of 
either,  to  be  communicated  in  any  manner,  except  for  the  purposes 
of  their  defence.  I  consider  that  these  ladies  have  had,  and  still 
retain,  a  material  interest  in  these  documents,  and  in  keeping  them 
secret,  and  particularly  in  preventing  the  publication  of  them  to  the 
common  adversary  for  the  purposes  for  which  the  present  application 
is  made.  Without  entering  into  the  other  questions  argued,  it  is 
sufficient  to  say,  that  I  am  satisfied  that  the  interest  of  the  ladies 
whom  I  have  mentioned,  their  rights  in  these  documents,  and  the 
limited  purpose  for  which  those  documents  were  communicated  to 
the  defendants  or  their  solicitor,  are  sufficient  to  preclude  all  right  in 
the  plaintiff  to  demand  inspection  or  discovery  of  them.  I  believe 
that  is  also  the  opinion  of  my  learned  brother,  and  we  concur  conse- 
quently in  the  conclusion  of  the  Vice-Chancellor. 

Lord  Cranworth,  L.  J.  In  the  cases  which  were  cited  during  the 
argument  the  question  was  as  to  the  right  of  production  as  between 
the  plaintiffs  and  defendants.     Here,  what  we  are  called  on  to  have 
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produced  is  something  which  the  defendants,  as  between  themselves 
and  third  persons,  would  not  be  justified  in  producing.  I  entirely 
concur  in  what  has  been  said  by  my  learned  brother. 


In  re  Barnard,  and  in  re  The  Stat.  6  &  7  Vict.  c.  73;  Ex  parte 

The  Rev.  Charles  Wetherbll,  Clerk.^ 

June  30,.  1852. 

Solicitor  —  Bills  of  Costs —  Riffht  to  Tax  after  Judgment  in  Action 

for  —  Stat.  6  4-7  Vict.  c.  73. 

After  final  judgment,  signed  by  an  attorney  and  solicitor,  in  an  action  upon  his  bills  of 
costs,  there  can  be  no  reference  for  taxation,  under  stat  6  &  7  Yict.  c.  73,  except  under 
special  circumstances,  although  there  has  been  no  verdict  nor  writ  of  inquiry  executed  in 
the  action. 

SemhUj  per  Lord  Gbanwobth,  L.  J.,  that  after  the  question  of  taxation  of  a  solicitor's  bill 
of  costs  has  been  adjudicated  upon  in  an  action,  a  special  petition  to  this  court  to  tax  the 
costs,  under  the  stat.  6  &  7  Vict.  c.  73,  s.  37,  cannot  oe  entertained. 

And  semble,  per  eundem^  that  after  judgment  in  an  action  for  costs  the  special  jurisdiction  to 
direct  taxation,  given  by  stat.  6  &  7  Vict.  c.  73,  is  gone. 

This  was  an  appeal  from  an  order  made  at  the  Rolls,  directing  tax- 
ation, under  stat.  6  &  7  Vict  c.  73,  of  certain  bills  of  costs,  notwith- 
standing that  an  order  to  tax  had  been  refused  by  a  court  of  law, 
which  had  in  the  first  instance  been  applied  to.  The  facts  of  the 
case  were  as  follows :  —  The  petitioner,  prior  to  1847,  and  afterwards, 
employed  Mr.  Barnard  in  various  suits  and  legal  proceedings,  both  at 
law  and  in  equity.  In  1849,  1850,  and  1851,  Barnard  delivered  to 
Wetherell  three  several  bills  of  costs,  of  which  the  third  amounted  to 
7852. 14^.  8d.  Neither  of  these  bills  had  been  taxed.  In  November, 
1851,  Barnard  commenced  an  action  against  Wetherell  in  the  Court 
of  Common  Pleas  to  recover  the  amount  of  these  bills.  In  that  ac- 
tion Wetherell  pleaded  several  pleas  by  way  of  defence  ;  and  on  the 
31st  December,  1851,  an  order  was  made  in  such  action  to  the  effect 
following: — ^^  Barnard  v.  Wetherell^  Clerk.  Upon  hearing  counsel 
on  both  sides,  and  upon  hearing  the  affidavit  of  the  defendant  and 
the  two  affidavits  of  the  plaintiff,  it  is  ordered  that  the  summons  of 
Mr.  Justice  .Williams,  dated  the  17th  December  last,  to  tax  the  bills 
of  costs  in  this  action,  be  dismissed  with  costs,  unless  within  a  week 
the  defendant  shall  consent  to  withdraw  all  his  pleas  except  never 
indebted;  and,  in  that  case,  that  all  the  bills  be  referred  to  be  taxed  ; 
the  costs  of  this  application  and  of  the  taxation  to  be  costs  in  the 
cause,  but  no  stay  of  proceedings."    The  petitioner,  Wetherell,  within 
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the  time  mentioned  in  that  order,  withdrew  all  his  pleas  in  the  action, 
except  the  plea  of  nevet^ndebted  ;  and  on  the  10th  January,  1852, 
an  order  was  made  in  the  action  by  Williams,  J.,  whereby  it  was  or- 
dered that  the  petitioner  should  be  at  liberty  to  withdraw  his  plea 
therein,  meaning  his  plea  of  never  indebted.  On  the  same  day  a 
copy  of  that  order  was  served  upon  Barnard,  who,  on  the  12th  Janu- 
ary, signed  judgment  in  the  action  against  Wetherell  for  want  of  a 
plea.  On  the  22d  January,  Barnard  issued  execution  against  the 
goods  of  Wetherell,  under  the  judgment  in  the  action,  and  also  a 
writ  of  sequestration  against  his  living.  On  the  14th  January,  1852, 
Wetherell  obtained  and  served  a  summons  upon  Barnard  to  attend  at 
a  judge's  chambers,  and  show  cause  why  the  bills,  the  subject  of  the 
action  in  which  judgment  had  been  signed,  should  not  be  taxed,  pur- 
suant to  the  ord^r  of  the  31st  December,  1851.  The  summons  was 
heard  before  Talfourd,  J.,  who  dismissed  it,  with  costs,  on  the  ground 
that  he  had  no  jurisdiction  to  direct  taxation,  pursuant  to  the  order 
of  the  Slst  December,  1851,  by  reason  of  the  plaintiff  having  signed 
judgment  in  the  action. 

The  defendant  then,  on  the  3d  February,  1852,  obtained,  and  served 
upon  Barnard,  a  further  summons  to  attend  at  a  judge's  chambers  to 
show  cause  why  the  order  made  in  the  action,  dated  the  10th  Janu- 
ary, 1852,  should  not  be  amended  by  adding  the  words,  "  without  pre- 
judice to  the  order  of  Mr.  Justice  Talfourd  of  the  Slst  December 
last,"  and  why  the  last-mentioned  order  of  the  31st  December,  1851, 
should  not  be  amended  by  adding  thereto  the  words,  "  and  that  the 
plaintiff  shall  give  credit  for  all  sums  of  money  received  by  him  from 
or  on  account  of  the  defendant ; "  and  that,  on  payment  by  the  de- 
fendant of  the  amount  to  be  found  due  on  taxation,  the  sequestration 
should  not  be  withdrawn ;  or  why,  notwithstanding  judgment  signed 
in  the  action,  and  sequestration  issued,  the  bills  of  costs  should  not 
be  referred  to  be  taxed,  and  why  sequestration  should  not  be  reduced 
to  the  amount  which  should  be  found  due  by  the  Master  after  taxa- 
tion. On  the  9th  February,  1852,  the  parties  attended,  upon  the  sum- 
mons, before  Talfourd,  J.,  who  dismissed  it,  with  costs,  asirigning  as 
a  reason  that  he  had  no  power  to  order  taxation  after  judgment  signed 
in  the  action.  The  defendant,  Wetherell,  then  presented  a  petition 
for  taxation  at  the  Rolls,  and  obtained  the  order  appealed  from.  The 
bills  were  objected  to  on  the  grounds,  first,  that  the  charges  were  very 
exorbitant ;  secondly,  that  several  of  the  charges  were  for  several  at- 
tendances on  the  same  day,  instead  of  for  one ;  and  thirdly,  that  they 
contained  a  charge  in  respect  of  fees  paid  to  counsel  which  fees  had 
never  been  paid.  The  order  at  the  RoUs  proceeded  on  the  ground  that 
the  charges  were  exorbitant* 

Stuart  and  J.  V.  Prior^  in  support  of  the  appeal,  contended,  first, 
that  the  matter,  after  what  had  passed  before  Talfourd  J.,  was  res  ju- 
dicata, and  that  the  order  of  the  Master  of  the  Rolls  was  in  effect  a 
discharge  of  the  order  made  by  Talfourd,  J.,  by  a  court  of  coordinate 
jurisdiction ;  secondly,  that  there  were  no  special  circumstances  in  the 
case  affording  a  ground  for  taxation ;  and,  thirdly,  that  after  judgment 
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the  jurisdiction  to  direct  taxation  under  the  statute  was  gone.  They 
cited  Meredith  v.  Geltins^  19  Law  J.  Rep.  ^.  s.)  Q.  B.  59  ;  Megoe  v. 
Megoe,  2  C.  P.  Coop.  213 ;  and  Re  Hairy  10  Beav.  107. 

Lovell  appeared  for  the  respondent. 

Stuart  replied. 

Sir  J.  L.  Knight  Bruce,  L.  J.  A  solicitor  and  attorney  is  employed 
by  Mr.  Wetherell  in  various  matters,  including  proceedings  at  law 
and  in  equity — a  state  of  things  which  gave  the  client  a  right  to 
liave  the  bills  of  the  attorney  taxed,  either  upon  an  application  to  a 
court  of  law,  or  upon  an  application  to  this  court.  The  bills  were 
delivered  previously  to  December  last,  and  an  action  of  debt  was 
brought  upon  them.  That  action  having  been  brought,  the  clientob- 
tained  an  order  from  one  of  the  judges  of  the  court  in  which  the 
action  was  brought  to  tax  the  bills ;  but  afterwards  this  order  was 
made  upon  the  subject  The  client  had  pleaded  several  pleas  —  I 
think  four  —  and  upon  the  application  of  the  attorney  of  the  peti- 
tioner to  the  judge  of  the  court,  the  judge  ordered  the  summons  to 
tax  the  bills  of  costs  to  be  dismissed  with  costs,  unless  within  a  week 
the  defendant  should  consent  to  withdraw  all  pleas  except  never  in« 
debted  ;  and  in  that  case  all  the  bills*  were  ordered  to  be  taxed  with 
the  costs  of  the  application.  We  are  informed,  and  understand,  that 
he  consented  to  that  order,  and  that  he  so  withdrew  all  his  pleas  but 
one.  The  consequence  was,  that  the  client  remained  in  possession 
of  an  order  to  tax  the  bills  from  the  court  before  which  the  action  was 
brought,  and  which  was  the  proper  jurisdiction  for  the  purpose.  The 
client,  instead  of  proceeding  upon  that,  thinks  fit  to  withdraw  the  only 
remaining  plea  in  the  action ;  whereupon  this  order  was  made  —  "  On 
hearing  attorneys,  agents,  and  counsel  on  both  sides,  and  by  consent, 
order  that  the  defendant  be  at  liberty  to  withdraw  the  plea  herein  men- 
tioned ; "  whereupon  the  plea  was  withdrawn,  the  necessary  conse- 
quence of  which  was,  that  the  plaintiff  was  enabled  to  sign  judgment 
in  the  action  of  debt.  The  judgment  was  therefore  completed,  and, 
being  completed,  was  final ;  and  after  judgment  thus  obtained,  com- 
pleted, and  final,  the  client  again  applies  to  a  court  of  common  law 
for  taxation,  which  he  might  have  had  before,  and  from  which  he 
had  receded.  The  application  was  then  refused  by  a  judge  at  cham- 
bers, from  whom  there  is  a  right  of  appeal  to  the  full  court,  which 
right  of  appeal  was  not  exercised.  Instead  of  taking  that  course,  the 
client  presented  a  special  petition  to  tax  to  this  court,  which  origin- 
ally at  least,  had  equal  jurisdiction  with  the  court  of  law  for  that 
purpose. 

,Now,  the  first  question  raised  upon  this  petition  is  one  of  great 
importance  indeed — namely,  the  question  whether,  the  jurisdiction 
having  been  equally  in  this  court,  if  the  court  of  law  was  first  applied 
to,  this  court  has  any  jurisdiction  or  right  to  deal  with  the  taxation. 
I  think  that  question  cannot  be  affected  by  the  result  of  the  proceed- 
ings at  law,  in  which  the  learned  judge  seems  to  have  been  of  opinion 
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that  there  were  no  grounds  for  an  order  to  tax — an  opinion  not 
founded,  it  is  said,  on  the  merits  of  the  case.  That,  however,  cannot 
affect  the  mode  of  dealing  with  the  case  here,  as  affecting  the  jurisdic- 
tion. I  pass  by  that  point,  however,  because  I  do  not  think  it  neces- 
sary to  decide  it  here,  merely  saying  that  I  avoid  expressing  any  opi- 
nion upon  it,  beyond  repeating  the  expression  I  have  already  used, 
that  the  question  is  one  of  great  importance.  Independently  of  that 
objection,  and  assuming  that  it  does  not  bar  the  application,  the  next 
question  is,  whether  the  application  is  one  which  can  be  supported 
without  special  circumstances.  I  am  of  opinion  that  it  is  an  applica- 
tion which  can  only  be  supported  by  special  circumstances.  It  is  true, 
the  language  of  the  act  of  parliament — the  letter  of  the  act — only 
mentions  the  case  of  a  verdict  and  execution  of  a  writ  of  inquiry, 
whereas  this  was  a  judgment  granted  in  an  action  in  which  there  has 
been  no  writ  of  inquiry  and  no  trial.  Whatever  the  letter  of  the  sta- 
tute, however,  may  be,  I  am  of  opinion  it  will  not  exceed  the  bounds 
of  just  interpretation  to  hold,  that  according  to  the  spirit  of  the  statute, 
this  case,  although  there  has  been  no  verdict  and  no  writ  of  inquiry 
(there  has  been  more  than  that)  is  necessarily  included  in  the  enact- 
ment, according  to  a  reasonable  construction  of  it;  and  therefore, 
that,  without  special  circumstances,  there  can  be  no  taxation. 

In  the  present  case  there  are  no  special  circumstances,  except  the 
complaint  of  the  charges  in  the  bills.  With  respect  to  the  fees  of 
counsel  charged  in  the  bills,  and  alleged  not  to  have  been  paid,  that, 
if  not  explained,  would  be  a  very  serious  matter  indeed.  It  might 
be  a  matter  not  ending  in  the  question  of  taxation,  but  might  lead  to 
placing  the  professional  position  of  the  attorney  in  a  situation  of 
danger.  Here,  however,  there  has  been  an  absence  of  dishonesty. 
It  appears  to  have  been  understood  between  the  client  and  the  attor- 
ney, who  would  not  advance  the  fees,  and  also  by  counsel,  that  the 
fees  should  be  charged  in  the  bill  without  having  been  paid  to  coun- 
sel, and  that  when  the  bill  was  paid,  the  fees  should  be  paid  to  coun- 
sel. There  is  also  another  irregularity,  as  to  the  charges  in  another 
bill  which  is  complained  of.  It  would  have  been  better  if  the  bill 
had  represented  the  charges  as  they  really  were ;  but  from  the  evi- 
dence I  collect  that  there  was  really  no  intention  to  do  any  thing  im- 
proper, and  also  that  the  charges  are  not  more  than  the  attorney  is 
fairly  entitled  to.  The  only  other  objection  is  the  alleged  multiplica- 
tion of  the  charges,  but  on  looking  through  the  bills,  and  judging 
also  from  the  history  of  the  client,  so  far  as  I  am  informed  of  it  by 
the  evidence,  my  opinion  is,  that  though  there  are  repeated  charges 
for  attendance  on  the  same  day,  professionally  the  whole  amount  of 
charge  is  not  excessive.  Even  if  it  had  been,  a  mere  overcharge 
cannot,  in  the  absence  of  fraud,  be  taken  to  amount  to  a  special  cir- 
cumstance to  tax  the  bill  after  all  that  has  here  been  done.  I  differ  from 
the  court  below  upon  the  question  of  taxation ;  and  if  the  petition  had 
been  brought  originally  before  me,  I  should  have  dismissed  it,  with 
costs. 

Lord  Cranworth.  L.  J.     In  its  result  my  opinion  is  the  same  as 
VOL.  XV.  26 
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that  of  my  learned  brother.  With  regard  to  the  first  objection  made 
by  the  appellant,  which  is  one  of  great  importance.  I  confess  it 
would  to  my  mind  present  an  anomaly  in  our  law  if,  where  a  party 
proceeding  in  one  of  two  courts  of  coordinate  jurisdiction  is  de- 
feated, he  is  to  be  at  liberty  to  apply  to  the  other.  I  know  of  nothing 
similar  to  such  a  course  of  proceeding.  Where  a  party  is  proceed- 
ing Here  and  at  law  in  one  and  the  same  matter,  it  is  of  course  to 
stop  one  of  the  proceedings.  There  are  cases,  indeed,  in  which  a 
party  has  been  held  entitled  to  go  from  one  court  of  law,  in  which  he 
has  failed,  to  another,  but  that  has  always  been  where  the  applica- 
tion has  been  made  ez  parley  and  the  party,  having  amended  his  case, 
has  gone  from  court  to  court.  Thus,  in  the  case  of  In  re  Oorham,  v. 
The  Bishop  of  Exeter^  the  bishop  applied  for  a  prohibition  to  the 
Court  of  Queen's  Bench,  where  it  was  refused,  (15  Q.  B.  52;)  he 
then  applied  to  the  Court  of  Common  Pleas,  where  he  again  failed, 
(19  Law  J.  Rep.  (n.  s.,)  C.  P.,  200 ;)  finally  he  went  to  the  Court  of 
ifixchequer ;  there  the  case  was  first  fully  argued,  and  the  rule  was 
again  refused,  (5  Exch.  630 ;)  but  I  am  not  aware  that,  after  argu- 
ment and  adjudication  upon  the  case,  application  to  another  court 
of  coordinate  jurisdiction  has  been  entertained.  Though  it  is  not 
necessary  to  decide  the  question,  I  confess  I  think  I  should  have 
decided  against  this  application  on  the  ground  of  want  of  jurisdic- 
tion alone.  The  circumstance  that  the  order  as  to  taxation  by  the 
court  of  law  might  be  wrong,  makes  no  distinction  in  my  mind :  the 
proper  way  to  set  that  right  would  have  been  to  appeal  to  the  full 
court  at  law.  If  that  were  held  to  be  a  ground  for  going  from  one 
court  of  coordinate  jurisdiction  to  another,  the  effect  would,  in  sub- 
stance, be  to  convert  coordinate  jurisdictions  into  appeal  courts,  the 
one  from  the  other.  It  would  follow,  indeed,  that  the  party  might 
go  from  the  Lord  Chancellor  to  Mr.  Justice  Talfourd.  I  am  disposed 
to  think  that  the  objection  of  want  of  jurisdiction  would  alone  be  a 
sufficient  answer  to  this  application. 

I  doubt,  moreover  —  and  in  that  I  go  beyond  my  learned  brother 
-—whether  the  statute  was  meant  to  apply  to  a  case  in  which  judg- 
ment has  been  given ;  after  judgment  the  matter  is  res  judicata^ 
There  may  then  still  remain  a  remedy  upon  bill  filed  or  otherwise, 
but  not  under  the  statute  under  which  bills  are  taxed.  I  doubt  whe- 
ther that  statute  was  intended  to  give  the  court  jurisdiction  after 
judgment  given.  Independently,  however,  of  the  views  I  have 
hitherto  expressed,  and  for  the  sake  of  argument,  assuming  them  to 
be  erroneous,  still  there  are  here  no  special  circumstances  affording  a 
ground  for  taxation.  If  special  circumstances  are  allowed  to  be 
urged  after  a  lapse  of  time,  they  must  be  circumstances  which  the 
party  must  show  that  he  could  not  reasonably  be  expected  to  have 
urged  before.  That  has  not  been  done  here,  and  it  is  not  of  course 
to  listen  to  matter  which  might  have  been  brought  before  the  court 
before.  Another  reason  why  an  application  to  tax  here  should  not 
be  entertained  after  the  order  in  the  action  is,  that  the  costs  have 
there  become  costs  in  the  cause ;  and  the  court  of  law  exercising 
upon  them  the  function  of  a  jury,  the  consequence  is,  that  the  costs 
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fall  on  the  party  who  has  to  pay  the  bill ;  whereas  the  rule  here  is, 
that  if  more  than  one-sixth  of  the  bill  is  taxed  off,  the  costs  would 
fall  on  the  other  party.  The  attempt  is,  in  fact  to  come  from  one 
court,  in  which,  being  unsuccessful,  the  petitioner  would  have  to  pay 
costs,  to  another  coordinate  court,  in  which,  if  successful  in  taxing 
off  one  sixth,  he  would  throw  the  costs  upon  the  other  party,  I  am 
of  opinion  that  the  order  made  at  the  Rolls  must  be  reversed,  and 
that  the  petition  to  tax  costs  must  be  dismissed,  with  costs. 

Sir  J.  L.  Knight  Bruce,  L.  J.  I  wish  it  to  be  understood  that  I 
do  not  say  I  differ  from  Lord'  Cranworth  as  to  the  construction  lo  be 
put  upon  this  statute ;  but  I  reserve  to  myself  the  faculty  of  deciding, 
when  it  shall  be  necessary  to  decide,  that  where  judgment  has  been 
obtained  upon  a  question  of  taxation  of  bills  of  costs,  there  the  right 
to  have  them  taxed  under  the  statute  is  gone. 


In  re  The  Trustee  Relief  Act,  and  in  re  Hutchinson's  Trusts.^ 

July  5,  1852. 

Settlement  —  Accrued  Shares  included  in  Power  of  Appointment. 

Settlement  of  a  sum  of  stock  in  tnist  to  pay  the  diyidends  of  one  third  thereof  to  a  daughter 
of  the  settler  for  life,  and  after  her  death  to  divide  the  capital  among  her  children  equally 
if  more  than  one,  and  if  but  one,  all  to  that  one,  to  be  paid  to  sons  at  twenty-one,  and  to 
daughters  at  twenty-one  or  marriage;  and  if  any  son  died  under  twenty-one,  or  any 
daughter  under  twenty-one  and  unmarried,  the  part  or  share  of  him,  her,  or  them  so  dying, 
as  well  original  as  accruing,  to  be  paid  to  the  survivors  or  survivor  of  them.  Similar 
trusts  were  then  declared  of  the  two  other  thirds  of  the  fund  for  B  and  C,  two  other 
daughters  of  the  settler,  and  their  issue  respectively ;  provided,  that  if  any  one  or  more  of 
the  three  daughters.  A,  B  and  C,  should  die  without  leaviuff  children  who<%should  take  a 
vested  interest  in  the  fund,  then  her  share  to  be  in  trust  for  uie  other  children  of  the  settler 
who  should  then  be  living,  and  the  child  or  children  of  those  then  dead  leaving  issue, 
equally,  the  issue  to  take  only  their  parent's  share,  and  snch  surviving  shares  to  be  upoa 
the  same  trusts  as  the  original  shares  of  A,  B  and  C ;  and  every  such  surviving  or  accruing 
share  again,  upon  the  death  of  any  other  of  A,  B,  and  C,  without  leaving  such  child  or 
children  as  aforesaid,  or  upon  the  death  of  the  issue  of  any  deceased  child  or  children  of 
the  settler  as  aforesaid,  to  be  subject  to  the  same  right  of  accruer  as  the  original  shares  of 
A,  B,  and  C ;  provided,  that  notwithstanding  the  trusts  thereby  declared  <?  the  shares  of 
A,  B,  and  C,  and  their  children  respectively,  in  the  said  sum  of  stock,  it  should  be  lawful 
for  each  of  them  by  will  to  appoint  to  any  husband,  for  life,  any  part  or  share  of  the  divi- 
dends of  her  share ;  and  in  case  either  of  them  should  die  without  leaving  any  such 
children,  to  dispose  of  any  part  of  her  share,  not  exceeding  one  third  part  thereof,  by  deed 
or  will :  — 

Hddf  that  the  last  power  comprised  all  accrued  as  well  as  original  shares. 

By  an  indenture,  dated  the  2d  Mav,  1807,  between  James  Hutchin- 
son of  the  one  part,  and  Robert  Sherson,  Bury  Hutchinson,  and 


1  1 7  Jur.  59.    Before  Yice-Chancellor  Pabxbr. 
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George  Watts,  of  the  other  part,  reciting  that  James  Hatchinson 
had  sold  out  the  sum  of  1,760^,  21.  per  cent,  consolidated  bank 
annuities,  and  that  the  produce  thereof  had  been  paid  into  the  hands 
of  the  said  Bury  Hutchinson  for  the  use  of  Adria  Snow,  daughter 
of  James  Hutchinson ;  and  that  James  Hutchinson,  being  desirous 
of  putting  all  his  other  children  upon  an  equal  footing  with  his  said 
daughter  Adria  Snow,  had  transferred  to  the  said  Bury  Hutchinson 
the  like  sum  of  1,760/.,  31.  per  cent,  consolidated  bank  annuities,  to 
and  for  his  own  use,  and  had  also  transferred  the  sum  of  5t,280l.  like 
annuities  into  the  names  of  the  said  Robert  Sherson,  Bury  Hutchin« 
son,  and  George  Watts,  in  trust  for  his  three  daughters,  Elizabeth 
Ursula  Hutchinson,  Nutty  Lambert,  wife  of  William  Lambert,  Esq., 
and  Harriet  Curling,  wife  of  Bruce  Curling,  doctor  in  physic,  in  such 
manner  as  thereinafter  expressed;  it  was  witnessed  and  declared 
that  the  said  Robert  Sherson,  Bury  Hutchinson,  and  George  Watts, 
and  the  survivors  and  survivor  of  them,  and  the  executors  and 
administrators  of  such  survivor,  should  stand  possessed  of  the  said 
sum  of  5,280Z.,  3/.  per  cent  consolidated  bank  annuities,  and  the 
interest  and  dividends  thereof,  upon  trust  to  pay  the  dividends  of 
1,760Z.,  3/.  per  cent,  consolidated  bank  annuities,  part  thereof,  to 
Elizabeth  Ursula  Hutchinson,  or  to  her  appointees,  during  her  life, 
for  her  separate  use ;  and  from  and  after  her  decease,  upon  trust  to 
pay,  assign,  or  transfer  the  said  sum  of  1,760/.,  3/.  per  cent,  consoli- 
dated bank  annuities,  unto  and  among  all  and  every  the  children, 
if  any,  of  the  said  Elizabeth  Ursula  Hutchinson,  equally  if  more 
than  one,  and  if  but  one,  then  the  whole  to  such  only  child,  to  be 
paid  to  a  daughter  or  daughters  at  their  respective  ages  of  twenty- 
one  years,  or  day  or  respective  days  of  marriage,  which  should  first 
happen,  and  to  a  son  or  sons  at  his  or  their  age  or  respective  ages 
of  twenty-one  years ;  and  if  any  child  or  children  of  the  said  Eliza- 
beth Ursula  Hutchinson,  being  a  son  or  sons,  should  happen  to  die 
under  twenty-one,  or  being  a'  daughter  or  daughters,  under  that  age 
and  without  having  been  married,  then  upon  trust  to  pay,  transfer,  or 
assign  ther  part  or  share,  parts  or  shares  of  him,  her,  or  them  so 
dying,  as  well  original  as  accruing,  unto  the  survivors  or  survivor  of 
them,  at  such  time  or  times  as  his,  her,  or  their  original  share  or 
shares  should  have  become  payable,  transferable,  or  assignable ;  and 
upon  this  further  trust,  after  the  decease  of  the  said  Elizabeth  Ursula 
Hutchinson,  to  pay  and  apply  part  or  all  of  the  interest  or  annual 
produce  of  the  said  sum  of  1,760/.,  3/.  per  cent  consolidated  bank 
annuities,  and  of  the  securities  in  or  upon  which  the  same  or  any 
part  thereof  should  or  might  be  then  invested,  for  the  maintenance 
and  education  of  such  child  or  children  of  the  said  Elizabeth  Ursula 
Hutchinson,  until  their  respective  shares  or  portions  should  become 
payable,  and  with  the  usual  provision  for  advancement  And  as  to 
two  other  sums  of  1,760/.,  3/.  per  cent,  consolidated  bank  annuities, 
upon  similar  trusts  for  the  benefit  of  Nutty  Lambert  and  Harriet 
Curling  and  their  issue  respectively.  ''And  the  said  indenture  con- 
tinued in  the  following  words  :  —  "  Provided  always,  and  it  is  hereby 
further  declared  and  agreed,  that  in  case  any  one  or  more  of  them, 
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the  said  Elizabeth  Ursula  Hutchinson,  Nutty  Liambert,  and  Harriet 
Curling,  should  happen  to  die  without  having  or  leaving  any  child 
or  children  who  should  happen  to  become  entitled  to  a  vested  interest 
in  the  said  three  several  sums  of  1,760/.,  1,760/.,  and  1,760/.,  3/.  per 
cent,  consolidated  bank  annuities,  hereby  provided,  or  intended  to  be 
provided,  for  such  child  or  children  respectively,  then  and  in  such 
case  the  said  Robert  Sherson,  Bury  Hutchinson,  and  George  Watts, 
and  the  survivor  of  them,  and  the  executors,  administrators,  and 
assigns  of  such  survivor,  should  stand  possessed  of  such  sum  or 
sums  in  trust  for  such  of  the  other  children  of  the  said  James  Hutch- 
inson as  shall  be  then  living,  (including  the  said  Bury  Hutchinson 
and  Adria  Snow,)  and  the  child  or  children  of  any  of  them  who 
shall  happen  to  be  then  dead  leaving  issue,  equally  to  be  divided 
between  or  among  them,  if  more  than  one,  share  and  share  alike,  but 
so  as  the  issue  or  children  of  any  deceased  child  of  the  said  James 
Hutchinson  (including  the  said  Bury  Hutchinson  and  Adria  Snow 
as^aforesaid)  shall  have  and  take  among  them  no  more  than  the 
share  which  bis  or  her  parent  would  have  taken  had  he  or  she  been 
then  living :  and  it  is  hereby  further  agreed  and  declared,  that  such 
surviving  share  or  shares  shall  be  upon  and  subject  to  the  same 
trusts,  powers,  and  provisos  as  are  hereinbefore  mentioned,  provided, 
and  declared  in  regard  to  the  original  share  or  shares  of  the  said 
Elizabeth  Ursula  Hutchinson,  Nutty  Lambert,  and  Harriet  Curling, 
or  the  issue  of  any  deceased  child  or  children ;  and  that  every  such 
surviving  or  accruing  share  or  shares  shall  again,  upon  the  death  of 
any  other  or  others  of  them,  the  said  Elizabeth  Ursula  Hutchinson, 
Nutty  Lambert,  and  Harriet  Curling,  without  having  or  leaving  such 
child  or  children  as  aforesaid,  or  upon  the  death  of  the  issue  of  any 
deceased  child  or  children  of  the  said  James  Hutchinson,  (including 
the  said  Bury  Hutchinson  and  Adria  Snow  as  aforesaid,)  be  subject 
or  liable  to  the  same  right  of  accruer  or  survivorship,  and  also  to  the 
same  trusts  in  all  respects,  as  hereinbefore  provided  and  declared  m 
respect  of  the  original  share  or  shares  of  them,  the  said  Elizabeth 
Ursula  Hutchinson,  Nutty  Lambert,  and  Harriet  Curling,  and  her  or 
their  issue,  any  thing  hereinbefore  contained  to  the  contrary  in  any- 
wise notwithstanding.  Provided,  also,  and  it  is  hereby  further  de- 
clared  and  agreed,  that  notwithstanding  any  of  the  trusts  hereinbefore 
declared  of  and  concerning  the  respective  shares  of  the  said  Elizabeth 
Ursula  Hutchinson,  Nutty  Lambert,  and  Harriet  Curling,  and  their 
children  respectively,  in  the  said  sum  of  5,280/.,  3/.  per  cent  conso- 
lidated bank  annuities,  it  shall  nevertheless  be  lawful  to  and  for  each 
of  them,  the  said  Elizabeth  Ursula  Hutchinson,  Nutty  Lambert,  and 
Haniet  Curling,  by  her  last  will  and  testament  in  writing,  or  any 
instrument  purporting  to  be  or  in  the  nature  of  her  last  will  and 
testament,  or  a  codicil  or  codicils,  to  give,  bequeathe,  or  appoint  to 
any  husband  she  may  be  married  to,  who  may  happen  to  survive  her, 
for  the  term  of  his  natural  life,  any  part  or  share  of  the  interest, 
dividends,  and  annual  produce  of  her  sb^ire  of  and  in  the  said  sum 
of  5,280/.,  3/.  per  cent  consolidated  bank  annuities,  not  exceeding 
one  moiety  or  half  part  of  such  interest,  dividends,  and  annual  pro- 

26* 
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duce.  Provided  also,  and  it  is  hereby  further  declared  and  agreed, 
that  in  case  any  of  them,  the  said  Elizabeth  Ursula  Hutchinson, 
Nutty  Lambert,  and  Harriet  Curling,  shall  happen  to  die  without 
having  or  leaving  any  son  who  shall  live  to  attain  the  age  of  twenty- 
one  years,  or  any  daughter  who  shall  live  to  attain  that  age  or  be 
married,  then  and  in  that  case  it  shall  be  lawful  for  such  of  them  so 
dying  without  having  or  leaving  any  son  or  daughter  who  shall  live 
to  attain  the  age  or  time  aforesaid,  to  dispose  of  any  part  of  her 
share,  not  exceeding  one  third  part  thereof,  in  any  manner  she  shall 
think  proper,  by  deed,  will,  or  codicil,  any  thing  hereinbefore  con- 
tained to  the  contrary  in  anywise  notwithstanding." 

The  said  Nutty  Lambert  died  on  the  6th  March,  1848,  without 
leaving  any  such  children,  having  first  duly  made  her  last  will  and 
testament  in  writing,  bearing  date  the  12th  February,  1843,  whereby, 
among  other  things,  after  reciting  the  said  indenture  of  2d  May,  1807, 
she,  the  said  Nutty  Lambert,  in  pursuance  and  exercise  of  the  power 
or  authority  vested  in  her  by  the  same  indenture,  appointed  and  be- 
queathed one  equal  third  part  of  her  share  or  shares,  as  well  accrued 
as  original,  of  and  in  the  said  sum  of  5,280^,  bank  3^  per  cent  an- 
nuities, to  her  nephews,  James  Baynham  Snow,  James  Bruce  Cur- 
ling, and  Henry  Curling,  equally,  as  tenants  in  common,  their  respect- 
ive executors,  administrators,  and  assigns.  On  the  1st  March,  1850, 
the  sum  of  990/.  3^.  8(2.,  3/.  per  cent,  annuities,  was  transferred  by 
the  trustees  into  the  name  of  the  Accountant-General,  to  an  account 
entitled  "  In  the  Matter  of  the  Trusts  of  the  Funds  settled  by  James 
Hutchinson,  deceased  by  a  deed  dated  the  2d  May,  1807,"  and  they 
also  paid  into  the  bank  to  his  credit  the  sum  of  60L  15s.  The  pre- 
sent petition  prayed  a  declaration  of  the  rights  of  all  parties  to  this 
fund  under  the  deed.  The  question  argued  was,  whether  Nutty 
Lambert's  appointment  by  her  will  operated  to  pass  her  accrued  as 
well  as  original  share. 

Temple^  Forbes^  Glasse,  Evansy  Jesselj  Walker^  Bmk^  and  Eudallj 
appeared  for  the  several  parties. 

The  cases  of  Doe  v.  Birkheadj  4  Exch.  110;  Leeming  v.  Sher' 
rati,  2  Hare,  14 ;  and  Doufflas  v.  Andrews j  14  Beav.  347,  were  cited 
in  the  course  of  the  argument. 

Sir  J.  PikRKER,  V.  C.  Nutty  Lambert,  in  this  case,  had  clearly  a 
power  to  appoint  any  part  of  her  share,  not  exceeding  one  third  part 
thereof,  which  must  mean  one  third  part  of  the  share  given  to  her, 
and  the  question  which  has  been  argued  is  upon  a  certain  degree  of 
ambiguity  in  the  word  "  share "  in  that  clause.  Does  it  mean  the  ' 
original  shares  only,  or  all  that  part  of  the  fund  which  might  eventually 
come  to  Nutty  Lambert  or  her  children  ?  In  order  to  solve  that  ques- 
tion, the  whole  of  the  deed  must  be  considered.  There  is  nothing 
very  decisive  as  to  the  meaning  of  the  word  "  share,"  if  it  be  a  ques- 
tion of  mere  verbal  criticism.  Separate  trusts  are  first  declared  of 
one  third  share  of  a  fund  in  favor  of  the  settler's  three  daughters  or 
their  children ;  and  if  the  children  of  either  daughter  do  not  become 
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entitled,  the  one  third  share  of  that  daughter  is  given  over  to  the  other 
children ;  and  it  is  declared  that  such  surviving  share  or  shares  shall 
be  upon  and  subject  to  the  same  trusts,  powers,  and  provisos  as  are 
thereinbefore  mentioned,  provided,  and  declared  in  regard  to  the  ori- 
ginal share  or  shares  of  the  parties,  and  that  every  such  surviving  or 
accruing  share  or  shares  shall  again,  upon  the  death  of  any  other  or 
others  of  them  without  having  or  leaving  such  child  or  children,  be 
subject  or  liable  to  the  same  right  of  survivorship,  and  also  to  the 
same  trusts  in  all  respects,  as  thereinbefore  provided  and  declared  in 
respect  of  the  original  share  or  shares  of  these  parties.  The  deed, 
therefore,  provides,  that  in  these  events  the  accruing  shares  shall  be 
consolidated  with  the  original  shares,  and  become  subject  to  the  same 
trusts,  powers,  and  provisos  as  are  declared  in  the  previous  parts  of 
the  deed  as  to  those  shares.  If  that  consolidation  has  taken  place, 
there  is  no  need  to  bear  in  mind  any  account  of  the  original  shares, 
or  from  what  source  the  existing  share  came.  Then,  after  this  defi- 
nition of  the  share  which  the  parents  or  children  were  to  take,  there 
is  a  general  clause,  which,  it  seems  to  me,  must  operate  upon  the 
whole  share  which  the  party  in  question  took  under  the  previous  pro- 
visions, however  that  share  found  its  way  to  her.  Having  first  made 
these  provisions,  of  more  or  less  complication,  by  which  the  part  that 
might  come  to  Nutty  Lambert  or  her  children  is  determined,  the  set- 
tler introduces  a  clause  — overriding  the  whole  that  she  is  to  take  — 
giving  her  a  power,  in  a  certain  event,  to  appoint  "  any  part  of  her 
share,  not  exceeding  one  third  part  thereof,"  as  therein  is  mentioned. 
There  is  no  reason,  I  think,  to  construe  the  word  "  share "  in  this 
power  as  applying  to  the  original  one  third  only,  but  it  must  include 
the  whole  fund  coming,  under  the  previous  provisions,  to  Nutty  Lam- 
bert for  life,  and  afterwards  to  her  children. 


Sawrey  V,  Rumney.^ 

July  8  and  14, 1852. 

Will —  Construction —  Cumulative  Legacies, 

Beqnest  by  will  of  1,000/.  to  trnstees,  upon  trast  to  apply  the  dividendfl  for  the  maintenance 
of  C.  L.  till  twenty-twOf  and  when  she  attained  twenty-two,  in  tmst  for  her  absolutely. 
By  a  codicil  recitins  this  bequest,  the  testator  revoked  the  said  trusts  of  the  1,000/.,  and  m 
lieu  thereof  declared  trusts  for  the  maintenance  of  C.  L.  till  twenty-two,  then  for  C.  L.  for 
life,  for  her  separate  use ;  and  if  she  died  leaving  issue,  in  trust  for  her  child  or  children, 
as  tenants  in  common,  eaually ;  if  she  died  without  leaving  issue,  gift  over.  Another 
codicil,  declared  to  be  the  last,  contained  these  words  —  '*  I  have  altered  my  views  respect- 


1  17  Jur.  83.    Before  Vice-Chanccllor  Pahker.    This  case  will  be  found  reported 
OQ  another  point  of  construction,  16  Jur.  1110 ;  s.  c,  anie^  p.  4. 
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ing  C.  L.,  respecting  the  1,000/.  as  left  in  mj  will,  and  which  I  now  think  might  proye  a 
snare  for  her:  I  now  leave  500/."  for  her  education  and  hoard :  — 

Heldj  that,  whatever  might  have  hcen  the  effect  of  the  gift  of  500/.  by^  the  latter  codicil,  npon 
the  gift  of  tlic  1,000/.  in  the  will,  it  was  not  substitutionary  for  the  gift  in  the  former  codicil, 
bat  cumulative  thereto. 


Catherine  Rumney  made  her  will,  dated  in  1847,  and  containing, 
among  others,  the  following  bequest:  —  ^  fgive  and  bequeathe  unto 
the  said  John  Fenwick  and  Jonathan  Thompson,  the  sum  of  l,000/« 
3/.  per  cent,  consolidated  bank  annuities,  other  part  of  the  stock 
standing  in  my  name  in  the  said  books  of  the  governor  and  company* 
of  the  Bank  of  England,  upon  trust  to  pay,  apply,  and  dispose  of  the 
said  dividends  and  annual  proceeds  thereof,  as  and  when  the  same 
shall  become  due  and  payable,  for  and  towards  the  maintenance  and 
education  of  my  granddaughter,  Catherine  Lowdon,  until  she  attains 
the  age  of  twenty-two  years ;  and  when  and  so  soon  as  my  said 
granddaughter  attains  her  said  age  of  twenty  two  years,  then  in  trust 
for  her,  my  said  granddaughter,  Catherine  Lowdon,  her  executors, 
administrators,  and  assigns  forever:  but  in  case  my  said  grand- 
daughter, Catherine  Lowdon,  shall  depart  this  life  before  she  attains 
her  said  age  of  twenty-two  years,  then  in  trust  for  my  children  living 
at  the  time  of  her  death,  and  the  children  of  such  of  my  children  as 
may  then  have  departed  this  life,  in  equal  shares  and  proportions 
forever,  such  children  of  my  said  deceased  children  nevertheless  tak- 
ing only  per  stirpes,  and  not  per  capita." 

The  testatrix  made  a  codicil  to  her  will,  dated  the  7th  September, 
1849,  which  did  not  affect  the  above  bequest ;  and  a  second  codicil, 
dated  the  22d  February,  1850,  containing  the  following  words:  — 
"  And  whereas  I  have  by  my  said  will  bequeathed  unto  John  Fen- 
'  wick,  of  the  town  and  county  of  Newcastle-upon-Tyne,  attorney  at 
law,  and  Jonathan  Thompson,  of  Longmarton,  yeoman,  the  sum  of 
1,000/.,  3/.  per  cent,  consolidated  bank  annuities,  part  of  the  stock 
standing  in  my  name  in  the  books  of  the  governor  and  company  of 
the  Bank  of  England,  upon  trust  to  pay,  apply,  and  dispose  of  the 
dividends  and  annual  proceeds  thereof,  as  and  when  the  same  shall 
become  due  and  payable,  for  and  towards  the  maintenance  and  edu- 
cation of  my  granddaughter,  Catherine  Lowdon,  until  she  attains  the 
age  of  twenty-two  years ;  and  when  and  so  soon  as  my  said  grand- 
daughter, Catherine  Lowdon,  should  attain  her  age  of  twenty-two 
years,  then  in  trust  for  her,  my  said  granddaughter,  Catherine  Low*- 
don,  her  executors,  administrators,  and  assigns  forever:  but  in  case 
my  said  granddaughter,  Catherine  Lowdon,  should  depart  this  life 
before  she  should  attain  her  said  age  of  twenty  two  years,  then  in 
trust  for  my  children  living  at  the  time  of  her  death,  and  the  children 
of  such  of  my  children  as  might  then  have  departed  this  life,  in  equal 
shares  and  proportions,  forever,  such  children  of  my  said  deceased 
children  nevertheless  taking  only  per  stirpes,  and  not^er  capita:  now 
I  hereby  confirm  the  said  bequest  of  1,000/.,  3/,  per  cent  consolidated 
bank  annuities,  except  as  to  the  trusts  upon  which  the  same  was  so 
bequeathed,  and  which  I  hereby  revoke,  and  in  lieu  thereof  I  will  and 
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direct,  that  the  said  John  Fenwick  and  Jonathan  Thompson  shall 
stand  possessed  of  the  said  sum  of  1,000/.,  so  bequeathed  to  them  as 
aforesaid,  upon  the  trusts  following,  that  is  to  say,  upon  trust  to  pay, 
apply,  and  dispose  of  the  dividends  and  annual  proceeds  thereof,  as 
and  when  the  same  shall  become  due  and  payable,  for  and  towards 
the  maintenance  and  education  of  my  said  granddaughter,  Catherine 
Lowdon,  until  she  attains  the  age  of  twenty-two  years ;  and  when 
and  so  soon  as  my  said  granddaughter  attains  the  said  age  of  twenty- 
two  years,  upon  trust  to  pay  the  dividends  and  annual  proceeds 
thereof,  as  and  when  the  same  shall  become  due  and  payable,  unto 
my  said  granddaughter,  Catherine  Lowdon,  to  and  for  her  own  use 
and  benefit,  without  the  same  or  any  part  thereof  being  subject  or 
liable  to  the  control,  debts,  or  engagements  of  any  husband  she  may 
marry,  for  and  during  the  term  of  her  natural  life ;  and  in  the  event 
of  my  said  granddaughter,  Catherine  Lowdon,  dying  either  under  or 
above  the  age  of  twenty-two  years,  leaving  lawful  issue,  then  in  trust 
for  all  and  every  the  children  or  child  of  my  said  granddaughter, 
Catherine  Lowdon,  and  if  more  than  one,  in  equal  shares,  as  tenants 
in  common ;  but  in  case  my  said  granddaughter,  Catherine  Lowdon, 
shall  depart  this  life  without  leaving  lawful  issue,  then  in  trust  for 
my  children  living  at  the  time  of  her  death,  and  the  children  of  such 
of  my  children  as  may  then  have  departed  this  life,  in  equal  shares 
and  proportions,  forever,  such  children  of  my  deceased  children  never- 
theless taking  only  per  stirpes,  and  not  per  capitaJ^ 

A  third  codicil,  dated  the  3d  March,  1851,  was  as  follows:  — "  I 
declare  this  is  the  last  codicil  to  the  will  of  me,  Catherine  Rumney, 
of  Brou^h,  Westmoreland,  widow,  to  say  I  have  altered  my- views 
respecting  my  dear  granddaughter,  Catherine  Lowdon,  respecting  the 
1,000/.  as  left  in  my  will,  and  which  I  now  think  might  prove  a  snare 
for  her :  I  now  leave  500/.  for  schooling  and  board,  when  at  a  proper 
age  to  be  sent  to  a  respectable  place  for  useful  teaching,  under  the 
sanction  of  my  trustees  and  friends,  Mr.  John  Fenwick,  of  Newcastle, 
and  Mr.  Jonathan  Thompson,  of  Longmarton,  which  my  other  friends 
and  her  aunt,  I  hope,  will  approve  on."  The  question  was,  whether 
the  500/.  given  by  the  last  codicil  was  substitutionary  for  or  cumula- 
tive to  the  1,000/.  given  by  the  will  and  former  codicil,  or  any  part 
thereof. 

Forstery  for  the  plaintiff. 

Griffardy  for  the  infant,  argued  that  the  legacies  were  cumulative ; 
that  the  last  codicil  referred  only  to  the  will,  and  did  not  affect  the 
gift  by  the  former  codicil. 

Mariineau,  for  the  residuary  legatee,  argued  that  the  legacies  were 
substitutionary.  The  intention  of  the  testatrix,  to  be  collected  from 
all  the  instruments,  must  prevail ;  and  if  the  codicil  showed  an  inten- 
tion to  revise  or  qualify  the  will,  the  gift  was  substitutionary.  He 
cited  Hemming  v.  ClvUerbuQky  1  Bligh,  (n.  s.)  479 ;  Fraser  v.  Bi^nff^  1 
Russ.  &  M.  90 ;  Kidd  v.  North,  3  Ph.  91 ;  and  Russell  v.  Dickson,  2 
Dru.  &  W.  133. 
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Sir  J.  Parker,  V.  C.  It  is  of  course  impossible  to  be  sure  that  the 
court  can  put  a  construction  upon  instruments  such  as  these  which 
will  fully  carry  out  the  testator's  intention.  There  is  first  a  gift  by 
the  will  of  1,000/.,  which  is  to  become  absolute  on  the  legatee  attain- 
ing twenty-two,  and  the  income  until  that  period  is  to  be  applied  for 
her  maintenance.  In  the  second  codicil  the  testatrix  says,  "  I  hereby 
revoke "  the  trusts  of  the  said  sum  of  1,000/.  declared  by  the  will, 
"  and  in  lieu  thereof"  — and  then  she  goes  on  to  declare  trusts  of  the 
1,000/.,  by  which,  in  effect,  the  legatee  takes  a  life  interest,  with  a 
provision  for  maintenance,  and  then  for  her  children.  Under  the  will 
and  this  codicil,  therefore,  there  is  a  provision  for  the  maintenance  of 
this  legatee  until  twenty  two,  then  a  life  interest  to  her,  and  then  the 
capital  to  her  children ;  and  then  follows  another  codicil,  in  which 
occur  these  words  —  "  I  declare  this  is  the  last  codicil  to  the  will  of 
me,  Catherine  Rumney."  "  I  have  altered  my  views  respecting  my 
dear  granddaughter,  Catherine  Lowdon,  respecting  the  1,000/.,  as  left 
in  my  will,  and  which  I  now  think  might  prove  a  snare  for  her."  The 
testatrix  says  that  she  has  altered  her  views.  There  is  no  reference 
made  to  Ae  former  codicil,  but  it  is  an  alteration  of  her  views  as  to 
what  was  in  the  will.  I  cannot  speculate  on  a  revocation.  I  see 
nothing  to  revoke  the  provisions  made  for  the  children  of  the  legatee 
by  the  codicil.  Whether  she  had  the  codicil  before  her  or  not  I  can- 
not telL  She  continues,  "  I  now  leave  500/.  for  schooling  and  board, 
when  at  a  proper  age  to  be  sent  to  a  respectable  place  for  teaching." 
Whether  she  meant  500/.  in  addition  to  the  1,000/.,  or  in  substitution 
for  500/.  part  of  the  1,000/.,  I  am  unable  to  say ;  but  there  is  nothing 
to  revoke  the  codicil,  and  a  substitutionary  gift  for  500/.  given  by  the 
will,  according  to  the  rule  of  law,  would  not  be  in  substitution  for 
the  gift  in  the  codicil  for  another  purpose.  I  think  that  the  500/.  is 
given  substantively,  and  the  1,000/.  in  accordance  with  the  former 
codiciL 


In  re  The  Trustee  Relief  Act,  and  in  re  Palmer's  Trust.  ^ 

July  3  and  5, 1852. 

Condition  —  Release  by  Will. 

Declaration  of  trust,  by  deed,  of  a  sum  of  stock  standing  in  the  names  of  trustees,  after  the 
decease  of  the  settler,  to  sell,  and  out  of  the  proceeds  to  pay  3,000/.  to  A,  an  officer  in 
India,  for  his  absolute  use,  and  the  residue  to  a  and  A  equally ;  and  in  ease  A  survived 
the  settler,  and  afterwards  died  intestate,  without  leaving  a  child  or  children  then  living, 
or  bom  in  due  time  after  his  decease,  before  he  should  return  to  Endand,  then  the  whole 
fund  to  B,  his  executors,  &c ,  in  case  he,  or  any  child  or  children  of  his  body,  should  be 
then  living ;  if  not,  then  all  to  C.    The  settler  died.    B,  in  consideration  of  an  advanoe, 

1  17  Jar.  108.    Before  Yice-Cbancellor  Parker. 
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released  all  his  interest  in  a  moiety  of  the  fund  subject  to  the  payment  of  the  3,000/.  to  the 
trustees.  C  bequeathed  all  her  personal  property  to  B,  and  died.  B  bequeathed  all  his 
personal  property  to  A,  and  died  without  leaving  any  child :  — 

Heldy  that  A  took  an  absolute  interest  in  the  fund  under  the  deed»  for  that  the  conditional 
gift  over,  if  good,  was  released  by  the  effect  of  the  wills  of  B  and  C. 

Bt  a  deed  poll,  dated  fhe22d  December,  1823,  under  the  hands  and 
seals  of  William  Palmer,  (hereinafter  called  William  Palmer  the  elder,) 
Robert  Denn,  and  Isaac  Hindley,  after  reciting,  amongst  other  things, 
that  the  said  William  Palmer  the  elder,  was  desirous  that  a  certain  sum 
of  4,500^,  3/.  per  cent,  reduced  bank  annuities,  then  standing  in  the 
names  of  the  said  William  Palmer  the  elder,  ^bert  Denn,  and 
Isaac  Hindley,  should  continue  in  their  names,  upon  and  for  the  seve- 
ral trusts,  intents,  and  purposes  thereinafter  expressed  and  declared, 
it  was  agreed  and  declared,  by  and  between  the  said  William  Palmer 
the  elder,  Robert  Denn,  and  Isaac  Hindley,  that  the  said  capital  sum 
of  4,500/.,  3/.  per  cent,  reduced  bank  annuities,  then  remained  and 
was  standing  in  their  names,  and  that  the  said  William  Palmer,  the 
elder,  Robert  Denn,  and  Isaac  Hindley,  and  the  survivors  and  survi- 
vor of  them,  and  the  exeputors  and  administrators  of  such  survivor, 
should  and  would  thenceforth  stand  and  be  possessed  thereof,  upon  trust 
from,  and  immediately  after  the  decease  of  the  said  William  Palmer 
the  elder,  to  sell  out  and  absolutely  dispose  of  the  same,  and  from 
and  out  of  the  moneys  to  arise  by  the  sale  thereof  to  pay  to  Thomas 
Palmer,  Esq.,  an  officer  in  the  Hon.  East  India  Company's  service, 
for  his  absolute  use  and  benefit,  the  sum  of  3,000/.  of  lawful  British 
money,  and  to  pay  the  residue  and  remainder  of  the  money  to  arise 
by  the  sale  of  the  said  4,500/.,  3/.  per  cent,  reduced  bank  annuities, 
to  William  Palmer,  (hereinafter  called  William  Palmer  the  younger,) 
and  the  said  Thomas  Palmer,  equally  between  them,  share  and  share 
alike,  for  their  respective  use  and  benefit ;  and  in  case  the  said  Tho- 
mas Palmer  should  happen  to  survive  the  said  William  Palmer  the 
elder,  and  should  afterwards  die  intestate,  without  leaving  a  child  or 
children  of  his  body  lawfully  begotten  then  living,  or  born  in  due 
time  after  his  decease,  before  he  should  return  to  England,  then  in 
trust  to  pay  and  transfer  the  whole  of  the  said  capital  sum  of  4,500/., 
3/.  per  cent,  reduced  bank  annuities,  to  the  said  William  Palmer  the 
younger,  his  executors,  administrators,  and  assigns,  for  his  and  their 
own  absolute  use  and  benefit,  in  case  he,  or  any  child  or  children  of 
his  body,  should  be  then  living ;  but  if  he  should  be  then  dead,  and 
there  should  be  such  failure  of  his  issue  as  therein  aforesaid,  then  in 
trust  to  pay  the  part  or  share  of  the  said  Thomas  Palmer  of  and  in 
the  money  to  arise  from  a  sale  of  the  said  capital  sum  of  4,500/.,  3/. 
per  cent,  reduced  bank  annuities,  to  Catherine  Palmer,  therein  de- 
scribed, her  executors,  administrators,  and  assigns,  for  her  and  their 
own  absolute  use  and  benefit. 

The  said  William  Palmer  the  elder,  died  in  the  month  of  Septem- 
ber, 1824,  leaving  the  said  William  Palmer  the  younger,  and  the  said 
Thomas  Palmer,  and  the  said  Catherine  Palmer,  and  also  the  said 
Robert  Denn  and  Isaac  Hindley,  him  surviving.  By  an  indenture, 
dated  the  1st  December,  1828,  in  consideration  of  the  transfer  of  a 
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sura  of  671/.  Is.  Id.,  3/.  per  cent,  reduced  bank  annuities,  to  William 
Palmer  the'younger,  William  Palmer  the  younger  released  the  said 
Robert  Denn  and  Isaac  Hindley,  their  executors,  administrators,  and 
assigns,  and  forever  discharge  them  from  the  said  sum  of  671/.  Is. 
Id.,  3/.  per  cent,  reduced  bank  annuities,  transferred  to  him  as  afore- 
said, and  of  and  from  the  moiety  or  equal  half  part  of  the  remainder 
of  the  money  which  would  have  arisen  from  a  sale  of  the  ^id  capital 
sum  of  4,500/.,  3/.  per  cent  reduced  bank  annuities,  in  case  the  same 
had  been  sold,  after  deducting  therefrom  the  sum  of  3,000/.,  and  of 
and  from  all  further  and  other  payments  or  transfers  of  the  said  moi- 
ety and  all  the  dfvidends  thereof,  and  all  actions,  suits,  bills,  accounts, 
reckonings,  claims,  and  demands  whatsoever,  at  law  or  in  equity,  for 
or  in  respect  thereof,  or  the  dividends  thereof,  or  any  part  thereof. 

The  said  Catherine  Palmer  died  on  the  19th  January,  1845,  having 
duly  made  her  last  w^ill  and  testament  in  writing,  dated  the  8th  March, 
1842,  whereby  she  gave,  devised,  and  bequeathed  all  her  real  and  per- 
sonal.estate  and  property,  whatsoever  and  wheresoever,  unto  and  to 
the  use  of  the  said  William  Palmer  the  younger,  and  appointed  him 
sole  executor  of  her  said  will ;  and  he  afterwards  proved  her  will. 
William  Palmer  the  younger  made  his  will  dated  the  3d  January, 
1851,  and  thereby,  after  making  a  specific  devise  and  divers  specific 
bequests,  not  affecting  the  said  trust  funds,  devised  and  bequeathed 
all  the  rest,  residue,  and  remainder  of  his  real  and  personal  estate, 
whatsoever  and  wheresoever,  which  he  should  die  possessed  of  or  en- 
titled to,  or  which  should  be  given,  devised,  and  bequeathed  to  him  by 
any  person  or  persons  by  will  or  deed,  or  over  which  he  had  any  power 
of  appointment  or  disposition,  to  trustees,  upon  trust  to  convert  such 
parts  thereof  as  should  not  consist  of  money  or  securities  for  money, 
and  after  paying  thereout  his  just  debts  and  his  funeral  and  testament- 
ary expenses,  and  any  legacy  or  legacies,  and  two  small  annuities,  to 
hold  the  residue  upon  trust  for  his  brother,  the  8ai(i  Thomas  Palmer ; 
and  appointed  Thomas  William  Palmer  and  Octavius  Robert  Wil- 
kinson executors  of  his  will. 

The  sadd  William  Palmer,  the  younger,  died,  without  leaving  a 
child,  on  the  24th  November,  1851,  and  his  will  was,  on  the  17th 
January,  1852,  proved  by  his  executors.  This  petition  was  presented 
by  Thomas  Palmer,  stating  as  above,  and  that  the  trust  funds,  now 
subject  to  the  said  deed  poll  of  the  22d  December,  1823,  consisted 
of  the  sum  of  3,828/.  18^.  lie/.,  3/.  per  cent  reduced  annuities,  the 
sum  of  5,051/.  8s,  4e/.,  3/.  per  cent  consolidated  bank  annuities,  and 
the  sum  of  175/.  1^.  7d.  cash,  and  that  the  trustees  had  paid  the  same 
to  an  account  entitled,  "  In  the  matter  of  the  trusts  created  by  the 
said  deed  poll,  dated  the  22d  December,  1823,"  and  that  the  divi- 
dends and  interest  accruing  upon  the  residue  of  the  trust  moneys 
comprised  in  the  said  deed  poll,  dated  the  22d  December,  1823,  after 
paying  to  the  said  William  Palmer  the  younger  the  aforesaid  sura 
of  671/.  1^.  Irf.,  had  been  from  time  to  time  accumulated  and  in- 
vested, and  the  whole  of  said  sum  of  5,051/.  8s.  4(L,  3/.  per  cent 
consolidated  bank  annuities,  and  the  whole  of  the  said  sum  of  175/L 
Is,  1(L  cash,  were  composed  of  such  accumulations  and  investments, 
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and  the  dividends  thereon;  and  prayed. a  declaration  that  Thomas 
Palmer  wa§  entitled  absolutely  and  for  his  own  benefit,  under  the 
said  deed  poll,  dated  the  22d  December,  1823,  to  the  said  sums,  and 
that  the  said  sums  might  be  ordered  to  be  tranafeired  and  paid  to 
him  accordingly. 

Torrianoj  for  the  petition,  said  that  the  petitioner's  object  was  to 
avoid  paying  legacy  duty  on  this  fund.  He  was  unquestionably 
entitled  to  it  under  the  wills,  if  not  under  the  deed  poll ;  but  he  sub« 
mitted  that  the  petitioner  must  be  absolutely  entitled  under  the  deed 
poll,  for  the  condition  subsequent  upon  which  the  property  was 
thereby  given  over  was  a  void  condition,  and  therefore  the  petitionees 
interest  was  absolute.  It  was  not  a  condition  of  the  death  of  the 
grantee  intestate  simply,  but  upon  other  terms,  which  could  not  be 
held  good.  He  cited  Green  v.  Harvep,  1  Hare,  428;  Bradley  v. 
Peixoto^  3  Ves.  324 ;  an^  Cuthbert  v.  Furrier^  Jac.  416. 

Sir  J.  Parker,  V.  C,  referred  to  Ross  v.  RosSy  1  J.  &  W.  154,  and 
said  that  he  thought  the  petitioner  must  be  entitled  to  the  dividends 
under  the  deed.  The  gift  over  was  of  the  capital  sum.  Whatever 
might  be  the  effect,  the  petitioner  must  be  entitled  to  the  dividends 
under  the  deed.  As  to  the  remaining  question,  his  honor  reserved 
his  judgment. 

July  5.  Sir  J.  Parker,  V.  C.  This  petition  raises  a  question  as 
to  the  effect  of  an  indenture,  dated  the  22d  December,  1823,  under 
which  the  fund,  in  the  events  which  have  happened,  was  given  to 
Thomas  Palmer;  and  in  case  the  said  Thomas  Palmer  should 
happen  to  survive  William  Palmer  the  elder,  which  event  happened, 
and  should  afterwards  die  intestate,  without  leaving  any  child  or 
children  of  his  body  lawfully  begotten  then  living,  or  born  in  due 
time  after  his  decease,  before  he  should  return  to  England,  then  upon 
trust,  in  effect,  for  William  Palmer,  if  he  or  any  child  of  his  should 
be  then  living.  William  Palmer  is  dead  \Ndthout  leaving  a  child. 
The  deed  continues  —  but  if  he  should  be  then  dead,  and  there 
should  be  such  failure  of  his  issue  as  aforesaid,  then  in  trust  to  pay 
the  part  of  Thomas  Palmer  to  Catherine  Palmer,  her  executors, 
administrators,  or  assigns,  for  her  and  their  own  use  and  benefit. 
Catherine  .is  dead,  having  given  the  fund  by  her  will  to  William 
Palmer,  who  has  died,  havine;  given  all  his  property  to  Thomas 
Palmer  by  his  will;  so  that  Thomas  Palmer  takes  an  interest  under 
the  deed,  subject  to  a  gift  over  in  the  event  contemplated,  in  effect  to 
himself.  It  was  said  that  the  gift  over  is  invalid,  and  the  cases  of 
Ross  V.  Ross  and  Oulhbert  v.  Purrievy  were  referred  to.  Those  cases 
are  not  altogether  to  be  reconciled  with  Doe  v.  Glover^  1  C.  B.  448, 
which  seems  to  show  that  such  a  gift  over  is  a  valid  gift.  In  this 
case,  however,  it  seems  to  be  unnecessary  to  consider  that  question. 
Thomas  Palmer  is  absolutely  entitled  to  the  fund,  subject  to  a  gift 
over  in  the  event  of  his  dying  intestate  before  he  returns  to  England. 
This  is,  therefore,  a  gift  over  of  no  value,  because  Thomas  Palmer 
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can  defeat  it  by  simply  making  a  will  and  appointing  executors,  or 
the  persons  entitled  to  the  benefit  of  the  condition  might  release  it, 
so  as  to  make  the  interest  of  Thomas  Palmer  absolute.  I  think  that 
what  has  taken  place  is  in  substance  a  release  of  the  condition, 
because  under  the  wills  of  William  and  of  Catherine,  or  one  of 
them,  Thomas  Palmer  has  become  entitled  to  their  personal  property, 
and  to  the  benefit  of  this  condition.  I  think  that  Thomas  Palmer  is 
absolutely  entitled  under  the  deed,  and  not  under  these  wills.  His 
interest  under  the  deed  was  absolute,  subject  to  a  condition  of  a 
shadowy  kind,  if  indeed  of  any  value  at  aU,  and  that  condition  has 
been  released ;  and  therefore  it  appears  to  me,  that,  in  accordance 
with  the  strictest  principles  of  law,  there  must  be  a  declaration,  that, 
in  the  events  which  have  happened,  Thomas  Palmer  is  absolutely 
entitled  to  the  capital,  and  accumulations  of  this  fund  under  the 
deed,  subject  to  the  payment  of  the  costs  of  this  petition. 


Stocks  v.  Dobson.^ 

Jnlj  26  and  27, 1852. 

Notice  —  Release, 

The  eqnitable  assign  of  a  jndgment  debt  assigned  it  over.    Notice  of  this  assignment 
not  given  to  the  judgment  debtor.    The  original  assign  afterwards  gare  a  release  to  the 
debtor :  — 

Held,  that  such  release  was  good  as  against  the  assign,  who  had  omitted  to  give  notice  of  the 
assignment  to  him. 

This  was  a  creditor's  bill  against  the  executors  of  the  testator  in 
the  cause.  The  alleged  debt  was  on  a  judgment  recovered  against  the 
executor.  This  judgment  had  been  assigned  to  the  plaintiff  without 
notice  to  the  executor.  It  was  obtained  in  July,  1836,  and  the  plain- 
tiff in  the  action  at  law  having  afterwards  died  in  May,  1850,  his 
executor,  on  a  scire  facias^  obtained  a  revival  of  the  judgment  in  his 
own  favor  as  such  executor,  notwithstanding  a  plea  of  a  release,  dated 
in  1848,  from  one  Watson,  an  equitable  assign  of  the  judgment  The 
facts  and  arguments  of  counsel  are  fully  stated  in  the  Vice-Chan- 
cellor's judgment. 

Willcock  and  G.  L.  Russell^  for  the  plaintiff. 

Elmsley  and  Metcalfe^  and  Malins  and  Crofts^  for  the  several 
defendants. 
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Sir  J.  Parkeb,  V.  C.  I  think  that  this  is  a  very  plain  case#  John 
Jackson  gave  his  promissory  note  for  100/.  to  certain  persons,  one  of 
whom  was  a  person  of  the  name  of  Peel.  Jackson  died,  and  John 
Dobson  was  one  of  Jackson's  executors,  and  also  devisee  for  life  of 
certain  parts  of  Jackson's  estate,  which,  by  his  will,  is  charged  with 
payment  of  his  debt£  Dobson,  being  executor  and  tenant  for  life, 
went  on  paying  interest  on  the  note  to  the  payees  down  to  1830,  and 
no  interest  was  paid  after  that  year.  In  1836,  Peel,  the  surviving 
payee  of  the  note,  and  who  was  entitled  to  the  principal  and  interest 
due  upon  it,  brought  an  action  against  Dobson,  the  executor  of 
Jackson,  and  recovered  judgment  in  the  action  for  a  sum  of  146/. 
Peel  was  then  in  possession  of  a  judgment  against  Dobson;  and 
soon  afteryrards,  in  the  same  year,  he  assigned  this  judgment  to 
William  Watson,  and  of  that  assignment  John  Dodson,  the  defend- 
ant in  the  judgment,  had  notice.  It  appears  that  Watson  some 
years  afterwards  assigned  this  judgment  to  a  person  of  the  name  of 
Higham,  who  soon  afterwards  reassigned  it  In  April,' 1842,  Watson 
assigned  the  benefit  of  the  same  judgment  to  the  present  plaintiff, 
who  gave  no  notice  of  that  assignment  to  Dobson,  who  was  the 
person  bound  to  pay  whatever  was  due  upon  the  judgment  By 
omitting  to  give  that  notice,  according  to  the  principles  of  this  court, 
Watson — who,  as  between  himself  and  Dobson,  was  the  owner  of 
the  judgment  —  was  left  free  to  deal  with  it  as  he  thought  fit  If 
he  had  assigned  it  for  value  to  any  one  who  should  have  given  notice 
before  the  plaintiff,  that  title  must  have  prevailed  against  the  plain- 
tiff's title.  Instead  of  assigning  it,  Watson  had  certain  dealings 
with  Dobson,  and  upon  the  result  of  those  dealings,  in  1848,  a  deed 
wad  executed,  reciting  the  judgment,  and  the  assignment  to  Watson ; 
that  in  respect  of  dealings,  between  them,  a  considerable  sum  was 
owing  from  Watson  to  Dobson;  that  disputes  had  arisen  between 
them,  and  that  it  had  been  agreed  that  all  the  aforesaid  disputes, 
differences,  accounts,  and  transactions,  including  the  aforesaid  judg- 
ment, should  be  adjusted  and  settled,  in  consideration  of  the  said 
William  Watson  paying  unto  the  said  John  Dobson  the  sum  of  10/., 
as  the  balance  of  all  accounts  between  them,  and  of  the  mutual 
release  thereinafter  contained.  Watson  paid  10/.  to  Dobson  in  con- 
sideration of  their  executing  a  mutual  release.  Beyond  all  doubt, 
primd  facie^  the  plaintiff,  not  having  given  to  Dobson  notice  of  the 
assignment  to  him,  left  him  free  to  settle  or  compromise  the  debt 
with  Watson  as  he  thought  fit,  and  made  any  payment  or  set- 
tlement between  Dobson  and  Watson  good  and  valid.  What  is 
there,  then,  to  prevent  the  operation  of  the  ordinary  principles  of 
the  court  in  this  case?  It  is  said  that  Watson  was  not,  at 
the  time  of  the  release,  in  possession  of  the  deed  of  1836,  under 
which  he  derived  his  title.  He  had  previously  parted  with  this  deed. 
No  doubt  that  would  be  one  circumstance,  among  others,  on  which 
to  rely,  if  the  plaintiff  had  been  endeavoring  to  make  out  a  case  of 
fraud,  or  such  culpable  neglect  as  would  have  put  Dobson  in  the 
same  position  as  though  he  had  received  notice  of  the  assignment 
to  the  plaintiff.    But  mere  want  of  possession  of  the  deed  is  not 
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of  itself  a  sufficient  ciicumstance  to  give  notice  that  another  person 
has  a  claim  upon  it,  which  is  evidenced  by  his  possession  of  the 
deed.  There  must  be  other  ciK^umstanoes,  beyond  a  simple  want 
of  possession  of  the  deed,  to  amount  to  such  notice.  Again ;  it  is 
said  that  the  judgment  is  not  released,  and  as  proof  of  that,  the 
proceedings  as  to  the  scire  facias  are  mentioned :  and  it  is  said  that 
the  judgment  has  been  dealt  with  by  a  court  of  law  as  a  subsisting 
judgment  That  is  undeniable ;  but  it  is  only  necessary  to  state,  ia 
explanation,  that  the  judgment  was  not  assignable  at  law.  After 
the  assignment,  the  judgment  remained  at  iaw  unaltered,  and  execu- 
tion could  still  be  issued  upon  it  by  Peel  or  his  executor,  but  the 
equitable  title  to  it  was  not  in  him,  but  in  his  assignee.  The  ques- 
tion is,  whether  Peel  did  not  hold  the  judgment  as  a«  trustee  iat 
Watson,  and  whether  he  was  not  bound  to  hold  it  for  him.  I  think 
there  can  be  no  doubt  that  he  was.  And  as  Dob^on  derives  his  title 
under  Watson,  that  seems  to  me  to  put  an  end  to  the  case.  Even 
if  there  be  a  mortgage  from  A  to  B,  and  B  assigns  it  regularly  to 
C,  and  transfers  the  legal  estate  to  him,  and  A  has  no  notice  of  this 
transfer,  any  payments  by  A  to  B  on  account  of  the  mortgage  are 
good  payments  as  between  A  and  C.  I  therefore  think  that  this 
judgment  is  equitably  released,  as  regards  any  interest  which  the 
plaintiff  can  have  in  it  against  Dobson. 

Bill  dismissed^  with  costs. 


Hill  i;.  Naldeb.' 

July  28  and  so,  1862. 

Will  —  Construction — Issue. 

Bequest  of  leaseholds  in  trust  for  F.  for  life,  and  after  his  decease,  for  the  issue  of  the  bodj 
of  F.,  if  any  snch  there  should  then  be.  If  F.  died  before  twentj-one,  or  afterwards  without 
issue,  gift  orer : — 

Hddy  to  confer  a  life  interest  on  F.,  with  a  gift  over  to  his  issue,  meaning  descendants  who 
should  be  living  at  his  death,  as  joint  tenants. 

Jabces  Hall,  by  his  will,  dated  the  9th  May,  1758,  made  a  bequest 
in  the  following  words:— -<' Item,  I  give  and  devise  to  my  sons, 
Bpbert  Hall  and  Richard  Hall,  their  executors,-  administrators,  and 
assigns,  all  my  leasehold  estate,  situate,  lying,  and  being  in  JBrize 
Norton,  in  the  county  of  Oxford,  in  trust  to  receive  the  rents  and 
profits  thereof,  and  to  pay  and  apply  the  same,  in  such  manner  as 
they  should  think  proper,  for  and  towards  the  maintenance,  educa- 
tion, and  benefit  of  Frances,  natural  son  of  my  son  Francis  Hall, 


^17  Jur.  224.    Before  Yice-Chancellar  Pabxsb. 


COURTS  OF  CHANCERY,  1852.       317 


BeniBon  v.  Woraley. 


begotten  on  the  body  of  Anne  Long,  until  he  should  arrive  at  the 
age  of  twenty-one  years,  and  then  in  trust  to  permit  and  suffer  the 
said  Francis,  son  of  my  said  son  Francis,  to  receive  the  rents  and 
profits  thereof  during  his  natural  life ;  and  after  his  decease,  then  in 
trust  to  permit  and  suffer  the  issue  of  the  body  of  the  said  Francis, 
son  of  my  said  son  Francis,  lawfully  begotten,  if  any  such  there 
should  then  be,  to  receive  the  rents  and  profits  of  the  said  premises 
for  the  remainder  of  the  term  I  have  to  come  therein ;  but  in  case  the 
said  son  of  my  said  son  Francis  should  die  before  he  attained  the 
said  age  of  twenty-one  years,  or  if  he  should  die  afterwards  without 
issue,  then  I  give  and  devise  the  same  to  my  said  son  James,  his 
executors,  administrators,  and  assigns."  The  testator  appointed  his 
son  James  his  executor,  who  duly  proved  the  will.  Francis  Hall,  the 
legatee,  attained  twenty-one,  and  died,  leaving  nine  children,  thirty- 
one  grandchildren,  and  twelve  great  grandchildren.  The  question 
was,  whether  the  will  conferred  only  a  life  interest  on  Prances  Hall, 
with  an  executory  gift  to  his  issue  living  at  his  death  in  joint  tenancy, 
or  whether  the  ^t  was  of  an  estate  1^  to  Francis  Hall,  which,  the 
subject  being  leaseholds,  would  entitle  him  to  the  absolute  interest  in 
them. 

Shapter^  for  the  plaintiffs,  contended  for  the  former  construction. 
Bagshawe^  contr^  relied  on  the  terms  of  the  gift  over  <<  without 
issue,"  and  cited  Knight  v.  Ellisy  2  Bro.  C.  C.  560. 

The  Vice-Chancellor  reserved  his  judgment. 

July  30.  Sir  J.  Parker,  V.  C.  I  have  looked  at  the  will  in  this 
case,  and  I  think  that  the  view  which  the  plaintiffs  take  of  the  con- 
struction is  well  founded ;  that  is,  that  a  life  interest  merely  is  given 
to  Francis,  and  after  his  death  the  leaseholds  are  given  to  such  of  his 
issue  as  may  be  then  living — the  word  "issue"  meaning,  not  child- 
ren, but  all  his  descendants  —  to  take  as  joint  tenants,  and  not  as 
tenants  in  comimon. 


Benison  v.  Worsley.^ 

June  24, 1852. 

Appointment  of  Guardian  for  Infant  without  his  Appearance  in  Court 

and  without  Commission. 

Rogers  appHed  in  this  case  for  the  appointment  of  a  guardian  for 
an  infant  defendant,  without  his  appearance  in  court,  and  without  a 


1 17  Jur.  2. 
27* 


318       COUETS  OF  CHANCERY,  1852. 


In  re  Catling. 


commission.  The  evidence  in  support  of  tlie  application  was,  in 
effect,  that  the  infant  was  resident  at  Swanage,  distant  135  miles 
from  London,  and  that  there  was  not  a  solicitor  resident  near»  than 
twelve  miles  to  Swanage.  He  produced  a  calculation,  showing  that, 
including  travelling  expenses,  the  costs  of  appointing  a  guardian  on  the 
infant's  appearance  in  court,  would  amount  to  9^  0^.  lOd,  and  the 
costs  of  appointing  a  guardian  by  commission  would  be  9/.  10s.  8d, ; 
whereas  the  costs  of  making  the  appointment  as  asked  would  be 
only  3^.  16^.  6ef.,  there  being  no  expenses  of  travelling  .  There  was 
also  the  usual  evidence  as  to  the  fitness  <^  the  proposed  guardian, 
and  that  he  had  no  adverse  interest  to  the  defendant  in  the  matters 
in  question.  He  referred  to  Carwardine  v.  Wi&bkulej  16  Jur.  461 ;  a.  c. 
10  Eng.  ILep.  816. 

Sir  J.  Farkeh,  V.  C,  said  that  he  did  not  like  to  do  it ;  the  prop^ 
course  would  be  to  issue  a  commission  but  in  this  case  be  would 
make  the  order. 


in  re  CATjLmo/ 

Novembers,  165%. 

Procedure — Masters  in  Chancery  Abolition  Act"^  Order  to  take 

Accounts. 

In  directing  accounts  to  be  taken  under  the  Masters  in  Chancery  Abolition  Act,  the  form  of 
the  order  under  the  old  practice  referring  it  to  the  Master  to  take  the  accounts,  is  inappli- 
cable, and  the  accounts  are  to  be  directed  to  be  taken  in  a  general  fonn. 

This  was  a  motion  for  an  order  to  take  the  accounts  of  an  intes- 
tate's estate,  under  the  13  &  14  Vict  c.  35,  s.  19,  (Sir  Geoige  Tur- 
ner's Act.) 

KinffslakCj  for  the  motion. 

Turner,  V.  C,  made  the  order,  and  said  that,  as  the  accounts 
would,  under  the  Masters  in  Chancery  Abolition  Act,  15  &  16  Vict 
c.  80,  be  now  taken  by  the  judge's  chief  clerk,  instead  of  the  Master, 
the  form  of  the  order  under  the  old  practice  must  be  varied  from  the 
direction  to  the  Master  to  take  the  accounts,  and  must  direct  gene- 
rally that  the  accounts  be  taken. 
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Martin  .  v.   Hadlow.^ 

NoTember  2  and  8, 1852. 

Procedure  Amendment  Act  —  Revivor  and  Supplement  *-  Claim. 

An  order  and  decree  of  reyiTor  and  supplement  in  a  snit,  institated  by  claim,  is  within  the  15 
&  16  Vict  c.  86,  8.  52,  (Chanceiy  Frocedare  Amendment  Act.^ 

This  was  a  motion  to  revive  the  suit  against  the  representatives 
of  a  deceased  defendant  The  suit  had  been  commenced  by  claim ; 
and  the  question  was,  whether  suits  by  claim  were  comprised  in  the 
52d  section  of  the  Chancery  Procedure  Amendment  Act,  15  &  16 
Vict  c.  86. 

ForstCTj  for  the  motion. 

Nov.  3.  Turner,  V.  C,  (having  consulted  with  the  other  equity 
judges,)  said  that  he  considered  the  recent  act  appUed  to  claims, 
although  the  d2d  section  only  mentioned  bills  of  revivor  and  supple- 
mental bills ;  but  that,  in  the  present  case,  an  order  merely  to  revive 
the  suit  would  not  be  sufficient,  and  the  order  must,  therefore,  extend 
to  carrying  on  the  proceedings  a^inst  the  representatives  of  the  de- 
ceased defendant,  to  the  effect  of  a  decree  in  a  supplemental  suit 


In  re  Caddick.* 

NoTember  8  and  8,  1862. 

Jfyocedure"^  Masters  in  CSumcery  Abolition  Act -^  Investment  of 
Money  in  Purchase  of  Lands  -^  Conveyancing'  Cottncil  and 

Opinion  of  TUle. 

When  a  jM^oner  prm  for  inTestment  in  lands,  ihe  oonrt  on  being  satisfied  that  ibe  inyeat- 
ment  is  el^ible,  wiU  order  the  petition  to  stand  oyer  for  the  opinion  on  the  title,  of  such  of 
the  conye^ancing  counsel  of  the  conrt  as  the  petitioner  maj  select,  and  on  the  retnm  of 
sndi  opimon  to  Sie  court  an  order  will  be  made  on  the  petition. 

This  was  a  petition  for  the  investment  in  the  purchase  of  lands  to 
be  settied  to  certain  uses,  of  the  purchase-money  paid  into  the  Bank 
of  England  by  a  railway  company,  for  lands  taken  for  the  purposes 
of  the  railway,  under  the  Lands  Clauses  Consolidation  Act,  1845,  8 


1  22  Law  J.  Bep.  (n.  s.)  Chanc.  9 ;  16  Jar.  964. 
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Vict.  c.  18.     An  affidavit  was  filed  to  the  eflfect,  that  the  lands  pro- 
posed to  be  purchased  were  a  proper  investment 

Bullefj  for  the  petition. 

Nov.  8.  Turner,  V.  C,  being  satisfied  that  the  proposed  pur- 
chase was  a  proper  investment,  said  that  he  should  refer  the  petition 
to  one  of  the  conveyancing  counsel  of  the  court,  under  the  15  and  16 
Vict,  c.  80,  s.  40,  (Masters  in  Chancery  Abolition  Act,)  for  his  opin- 
ion on  the  title  of  the  property.  The  petition  must,  therefore,  stand 
over  until  such  opinion  was  returned  to  the  court ;  and  if  the  opinion 
should  be  favorable,  the  petition  might  be  a^ain  put  in  the  paper, 
and  an  order  made.  The  petitioner  might  select  the  counsel  to  ad- 
vise on  the  title. 


Thompson  v.  Teulon.^ 

November  11,  1852. 

Procedure  Masters  in  Chancery  Abolition  Act — Production  of 

Documents. 

Application  for  prodaction  of  documents  is  to  be  made,  in  the  first  instance,  by  sammons  at 
the  chambers  of  the  jndge.  Questions  of  difficulty  as  to  the  prodaction  are  to  be  ad- 
joomed  to  and  aigued  in  court  (Masters  in  Chancery  Abolition  Act,  15  &  16  Vict  c.  80, 
8.  26.) 

This  was  a  motion,  on  behalf  of  the  plaintiffs,  for  the  production 
of  documents  admitted  by  the  answer  of  some  of  the  defendants  to 
be  in  their  possession.     The  motion  was  unopposed. 

W.  P.  Woody  for  the  motion. 

Turner,  V.  C,  said,  that  the  equity  judges  had  considered  the  sub- 
ject and  they  thought  that  under  the  26th  section  of  the  15  &  16 
Vict.  c.  80,  (Masters  in  Chancery  Abolition  Act,)  aU  applications 
for  the  production  of  documents  ought  to  be  made,  in  the  first  in- 
stance, by  summons  —  at  chambers.  If  there  was  not  any  dispute  as 
to  the  production,  the  parties  would  be  saved  the  expense  of  a  mo- 
tion ;  but  if  there  was  any  difficulty  as  to  the  production,  the  judge 
would  adjourn  the  bearing,  for  argument,  by  counsel,  in  court. 


^  22  Law  J.  Bep.  (n.  s.)  Chanc  11. 
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Yate  V.  Lighthead'Cook  v.  Hall. 


YaTE   V.   LlGHTHEAD.^ 
KoTember  2  and  S,  1852. 

Procedure  Amendment  Act —  Revivor  and  Supplement —  Special 

Claim  —  Printed   Claim. 

An  order  and  decree  of  reriror  and  supplement  by  a  plaintiff  against  a  co-plaintiff  in  a  suit 
commenced  bj  claim,  is  not  within  tne  Chancery  JProcedure  Amendment  Act,  (15  &  16 
Yict  c.  86.)    A  printed  special  claim  of  reyivor  and  supplement  must  be  filed. 

This  was  a  motion  by  one  plaintiff  for  leave  to  file  a  written  spe- 
cial claim  of  revivor  and  supplement  against  a  co-plaintiff.  The  suit 
bad  been  originally  instituted  by  claim,  and  had  become  abated  by 
the  death  of  the  sole  defendant.  The  co-plaintiff,  against  whom  the 
suit  was  sought  to  be  revived,  was  the  personal  representative  of  the 
deceased  defendant  The  questions  were,  whether  the  case  came 
within  the  operation  of  the  15  &  16  Vict  c.  86,  (and  particularly 
within  the  operation  of  section  52) ;  and  whether  supplemental  claims 
were  rendered  unnecessary  by  that  act 

Bdrrisonj  for  the  motion. 

Nov.  3.  TiTRNBR,  V.  C,  said,  he  considered  that  the  case  was 
not  affected  by  the  recent  statute,  and  that  as  the  relief  sought  was 
greater  than  that  given  by  the  common  order  and  decree  in  a  suit  of 
revivor  and  supplement,  he  would  give  leave  to  file  a  special  claim. 
The  claim,  however,  must  be  printed,  according  to  the  new  general 
orders,  as  the  act  was  imperative  in  all  cases,  except  in  those  com- 
prised in  the  6th  §ection. 


Cook  v»  Hall.* 

KoTcmber  13  and  17, 1S52. 

Procedure  Amendment  Act  —  Exximination  de  bene  esse. 

The  examination  of  witnesses  de  bene  esse  is  within  the  Chancery  Procednre  Amendment 
Act  (15  &  16  Yict  c  86,  s.  28.)  The  examination  of  witnesses  de  bene  esse  is  to  bo  taken 
by  one  examiner. 

This  was  a  motion,  on  behalf  of  the  plaintiff,  for  leave  to  examine 


1  22  Law  J.  Rep.  (n.  s.)  Chanc.  9 ;  16  Jur.  964. 
s  22  Law  J.  Bep.  (n.  s.)  Chanc.  12;  16  Jur.  1008. 
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certain  witnesses  de  bene  esse^  under  the  new  procedure  of  the  court. 
An  order  had  been  made  under  the  old  practice  for  a  commission  to 
issue  to  examine  the  same  witnesses  de  bene  esse,  which  had  not  been 
acted  upon,  and  the  clerks  of  records  and  writs  now  refused  to  issue 
a  commission. 

Pearson^  for  the  motion. 

Chle,  for  the  defendant,  opposed  the  motion  on  t^ie  grounds  that 
there  was  an  existing  order  for  a  commission,  and  that  the  examina- 
tion of  witnesses  de  bene  esse  was  not  within  the  provisions  of  the 
15  &  16  Vict  c.  86,  8.  28.  If  the  examination  was  to  be  taken  ac- 
cording to  the  new  praii^tice,  it  must,  under  sections  31  and  32  of  the 
act,  be  taken  in  the  presence  of  the  parties  in  the  cause ;  and  the  evi- 
dence would  then  become  known ;  although*  it  might  be  necessary  to 
examine  the  witnesses  again,  if  they  were  able  to  be  examined  before 
the  time  expired  for  going  into  evidence. 

Pearson  replied. 

November  17.  Turner,  V.  C.  I  have  consulted  with  the  Lords 
Justices  and  the  other  equity  judges,  and  we  think  that  the  examina- 
tion of  witnesses  de  bene  esse  is  within  the  act  The  28th  section 
declares  that  the  mode  then  in  force  and  all  the  then  practice  of  the 
court,  in  relation  to  the  examination  of  witnesses,  so  far  as  the  same 
is  inconsistent  with  the  mode  and  practice  thereinafter  prescribed, 
shall  be  abolished,  and  that  it  shall  be  in  the  discretion  of  the  court 
whether  the  examination  shall  be  taken  orally  or  on  written  interroga- 
tories. We  think,  therefore,  that  notwithstanding  the  evidence  on  an 
examination  de  bene  esse  is  not  published  at  the  time,  and  will  still 
continue  not  to  be  published,  yet  the  object  of  every  examination 
being  to  elicit  the  truth,  and  the  legislature  having  adopted  the  vivd 
voce  method  prescribed  by  sections  31  and  32,  as  the  best  adapted  to 
that  object,  the  court  is  bound  to  act  upon  that  view  as  much  as  pos- 
sible. It  was  suggested  that  there  should  be  two  examiners,  one  on 
each  side,  but  we  think  that  one  examiner  will  best  carry  out  the  spi- 
rit of  the  act  If  the  parties  cannot  agree  upon  an  examiner,  some 
proposal  had  better  be  carried  in  to  me  at  chambers.  The  act  having 
laip  down  that  the  examination  of  witnesses  is  to  be  vivd  voce,  we 
think  that  it  is  not  to  be  dispensed  with  on  light  grounds. 
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DiPPLE  V.  CORLES.  ^ 
NoTember  25, 1852. 

Procedure  —  Masters  in  Chancery  Abolition  Act  —  Production  of 

Documents. 

Connsel  will  not  be  heard  at  chambers  to  oppose  a  stimmons  for  prodnction  of  docmiients, 
under  the  15  &  16  Vict  c.  80,  s.  26,  (MasterB  in  Chancery  Abolition  Act,)  but  the  hearing 
will  be  adjoomcd  to  the  court 

This  was  a  motion,  by  the  plaintiff,  for  the  production  of  docu- 
ments admitted  by  the  answer  of  the  defendant  to  be  in  his  posses- 
sion. A  summons  for  the  production  of  them  had  been  taken  out 
under  the  15  &  16  Vict.  c.  80,  (Masters  in  Chancery  Abolition  Act,) 
which  the  defendant  had  opposed  by  counsel,  and  the  application  was 
in  consequence  adjourned  by  the  Vice-Chancellor  to  be  heard  in 
court 

Southgate^  for  the  motion. 

Elderton  opposed  the  motion,  on  the  authority  of  Combe  v.  The 
Corporatian  of  London^  1  You.  &  C.  C.  C.  631 ;  s.  c.  on  appeal  16 
Law  J.  Rep.  (n.  s.)  Chanc.  80,  on  the  ground  that  the  answer  denied 
with  sufficient  certainty  that  the  documents  contained  any  evidence 
in  support  of  the  plaintiff's  case« 

Southgaie  replied. 

Turner,  V.  C,  having  observed  that  he  thought  the  case  of  Combe 
V.  The  Corporation  o/Lon(2tm  had  been  misunderstood,  and  that  if  the 
statement  of  the  defendant  as  to  the  plaintiff's  case  was  correct,  he 
should  have  demurred  to  the  bill,  made  an  order  for  the  production 
and  inspection,  at  the  office  of  the  defendant's  solicitor,  of  such  of  the 
documents  as  the  plaintiff's  counsel  thought  were  material.  The 
costs  to  be  the  costs  in  the  cause. 


1  22  Law  J.  Rep.  (k.  8.)  Chanc.  15. 
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Atkinson  v.  The  Oxford,  Worcester,  and  Wolverhampton 

Railway  Company.^ 

December  1,  1852. 

Procedure  —  Masters  in  Chancery  Abolition  Act  —  Motion, 

ft 

A  motion  by  consent,  in  a  cause  commenced  tmder  the  old  practice,  to  enlarge  publi- 
cation, to  take  the  evidence  orally  under  the  new  practice,  and  to  suppress  depositions 
taken  under  the  old  practice,  is  properly  made  in  court  instead  of  by  application  at 
chambers. 

This  was  a  motion,  by  the  plaintiff,  with  the  consent  of  the  defend- 
ants, to  enlarge  publication  for  two  months  in  the  cause,  which  bad 
been  instituted  under  the  old  practice,  to  take  the  evidence  in  the 
cause  orally,  and  to  suppress  certain  depositions  already  taken  under 
the  old  practice. 

Bovill^  for  the  motion. 

T.  Stevens^  for  the  defendants. 

Turner,  V.  C,  on  the  ground  that  the  motion  asked  for  leave  to 
ta\ce  the  evidence  orally,  made  the  order  on  motion,  instead  of  requir- 
ing the  application  to  be  made  at  chambers,  under  the  Masters  in 
Chancery  Abolition  Act,  (15  &  16  Vict  c.  80,  s.  26.) 


White  r.  Barker.^ 

July  23,  1852. 

Answer — Sufficiency,^ 

Where  the  bill  required  a  detailed  statement  of  the  accounts  of  a  business  extending  over  a 
long  series  of  years,  an  answer  referring  to  the  books  containing  the  separate  parts  of  such 
account,  and  offering  to  produce  Aem,  and  to  give  the  plaintiff  every  facility  for  inspect- 
ing them,  and  stating  that  the  defendant  was  unable,  from  the  length  of  the  accounts,  to 
investigate  them  personally,  or  set  them  out  in  detail :  — 

Etld,  to  be  substantially  sufficient 

This  cause  came  on  to  be  heard  upon  exceptions  to  the  answer  of 
the  defendants,  Richard  Barker,  and  Margaret  his  wife,  to  the  amend- 
ed bill  of  Robert  Faulder  White.  It  appeared  that  James  White, 
deceased,  the  father  of  the  plaintiff,  up  to  his  death,  in  March,  1820, 


1  22  Law  J.  Rep.  (n.  s.)  Chanc.  15. 
9  17  Jur.  174.    Before  Yioe-Chancellor  Pabksb. 
VOL.  XV.  28 
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carried  on  the  business  of  a  newspaper  and  advertising  agent  in 
Fleet-street,  London.  James  White  died  intestate,  and  his  widow, 
the  defendant  Margaret,  obtained  letters  of  administration  of  his 
effects.  In  August,  1822,  she  manried  the  defendant  Richard  Barker. 
From  the  death  of  her  former  husband  until  her  second  marriage, 
Margaret  Barker  had  carried  on  the  business ;  but  the  bill  stated, 
that  during  that  period  Richard  Barker  had  interfered  in  the  manage- 
ment of  the  business,  and  received  payments  out  of  it,  and  after  the 
marriage  the  business  was  carried  on  for  some  time  in  the  name  of 
Richard  Barker.  Just  before  the  marriage  took  place,  an  account  of 
the  intestate's  estate  was  carried  in,  and  passed  at  the  stamp-office. 
In  1831,  Richard  Barker  took  the  plaintiff  into  his  service  as  a  clerk 
in  the  business  at  a  small  salary.  In  January,  1837,  Richard  Barker 
admitted  the  plaintiff  to  one  tenth  share  in  the  business,  as  a  partner 
without  premium.  In  1841,  Richard  Barker  in  like  manner  gave  the 
plaintiff  one  fourth  share  in  the  business;  and  in  1843,  upon  his 
marriage,  the  plaintiff  was  allowed  to  purchase  one  other  fourth 
share  for  2,000/.,  which  sura  was  paid  to  Richard  Barker  by  the  plain- 
tiff's father-in-law.  On  his  attaining  twenty-one,  the  plaintiff  received 
the  sum  of  1,852/.  II5.  4d.  consols,  as  his  share  of  his  father's  estate, 
and  he  executed  a  release  for  the  same. 

After  some  disputes,  in  1851  the  plaintiff  filed  the  bill  in  the  pre- 
sent suit,  alleging  that  Richard  Barker  had  taken  the  whole  good- 
will of  the  business  into  his  own  hands  upon  his  marriage,  and  that 
no  part  of  the  value  of  it  had  ever  been  accounted  for  to  the  plain- 
tiff or  the  other  children  of  the  intestate.  The  bill  was  amended  by 
the  insertion  of  very  particular  interrogatories  as  to  the  accounts  of 
the  business,. and,  as  amended,  it  prayed  a  declaration  that  the  said 
release,  and  also  the  deed  of  partnership  of  1843,  were  fraudulent 
and  void,  and  that  they  might  be  set  aside ;  and  also  a  declaration 
that  Richard  Barker  could  not  acquire  the  shares  of  the  plaintiff 's 
brother  and  sisters  otherwise  than  as  much  for  the  plaintiff's  benefit 
as  his  own  ;  and  for  the  usual  administration  accounts  of  the  estate 
of  the  intestate,  and  of  the  dealings  of  Richard  Barker  therewith  ; 
and  for  a  declaration  that  the  said  advertising  business  and  the  pro- 
fits thereof,  and  the  invostmemts  of  such  profits,  formed  part  of  such 
estate,  the  plaintiff  offering  to  account  for  his  receipts  in  respect 
thereof;  and  that  Richard  Barker  might  be  charged  with  the  said 
sum  of  2,000/.,  so  paid  to  him  on  behalf  of  the  plaintiff,  with  interest 
at  5/.  per  cent,  and  with  the  plaintiff's  share  in  the  profits  of  the 
business  between  1822  and  1843,  and  subsequently  with  interest  on 
the  balances  due  from  him,  and  with  all  sums  lost  by  his  default, 
making  to  him  all  just  allowances ;  and  for  payment  of  the  balance 
found  due  to  the  plaintiff. 

The  following  part  of  the  answer  of  Richard  Barker  and  his  wife 
to  the  amended  bill  was  the  subject  of  the  first  of  fifteen,  similar 
exceptions  to  their  answer,  which  were  all  ovenuled  by  the  decision 
upon  the  first:  —  "This  defendant  Richard  Barker  says,  and  this 
defendant  Margaret  his  wife,  believes  it  to  be  true,  that  several  of 
the  intMogatories  to  the  said  amended  bill,  and   particularly  the 
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interrogatories  numbered  respectively  6,  7,  b,  16,  17,  18,  19,  20,  21, 
28,  32,  and  33,  contain  inquiries  as  to  a^*  or  some  of  the  matters  fol- 
lowing, that  is  to  say,  the  results  of  ^counts  relating  to  the  said 
business,  the  profits  thereof,  or  of  some  part  or  parts  thereof,  the  par* 
ticulars  of  sums  received  therefrom  or  employed  therein  or  taken  out 
therefrom,  or  of  checks  given  or  paid  in  carrying  on,  or  the  names 
of  persons  connected  with  or  receiving  money  from,  or  entries  made 
in  the  books  of,  or  otherwise  relating  to  the  said  business  or  the  pro- 
fits thereof,  or  the  mode  of  conducting  the  same ;  and  these  defend- 
ants say  that  they  are  unable  to  answer  such  inquiries,  and  humbly 
submit  they  cannot  be  required  so  to  do,  for  the  reasons  following, 
which  reasons  are  hereinafter  referred  to  as  the  *  several  reasons  here- 
inbefore given,'  that  is  to  say  that  the  said  inquiries  relate  to  a  vast 
number  of  particulars,  all  of  which  particulars  relate  to  matters 
which  occurred  many  years,  and  more  than  seven  years  ago ;  and 
these  defendants,  Richard  Barker  and  Margaret  his  wife,  have  no 
means  of  ascertaining  the  particulars  mentioned  or  inquired  after  by 
such  inquiries,  except  by  the  books  in  the  possession  of  the  defend- 
ant Richard  Barker,  which  books  are  numerous,  and  amount  to 
upwards  of  eighty  in  number,  and  extend  over  a  long  series  of  years, 
and  the  books  in  the  office  of  the  said  business  in  Fleet  Street,  which 
are  in  the  joint  possession  of  the  said  plaintiff  and  this  defendant 
Richard  Barker,  about  sixty  in  number :  and  this  defendant  Richard 
Barker  says,  that  he  is  willing  to  produce  all  the  said  books  which 
are  in  his  own  possession,  and  which  are  all  particularly  described  in 
the  second  schedule  to  the  said  former  answer  of  these  defendants, 
for  the  inspection  of  the  said  plaintiff  and  his  accountant  or  account- 
ants ;  and  is  also  willing  to  permit,  and  has  never  interfered  with,  the 
inspection  by  the  said  plaintiff  and  his  accountant  of  all  the  said 
books  in  the  joint  possession  of  the  said  plaintiff  and  this  defendant 
Richard  Barker,  and  which  latter  books  are  also  very  numerous,  and 
extend  over  a  series  of  years ;  and,  in  fact,  all  the  said  books,  as 
well  those  in  the  possession  of  this  defendant  Richard  Barker, 
as  those  in  such  joint  possession  as  aforesaid,  have  from  time  to 
time,  when  required,  been  produced  at  all  reasonable  times  to  a  Mr. 
Franklin,  an  accountant  employed  by  the  said  plaintiff;  and  such 
accountant  was  engaged  as  these  defendants  have  been  informed 
and  beUeve,  for  a  considerable  period  in  the  year  1850,  in  inspecting 
some  of  the  said  books  in  the  joint  possession  of  this  defendant 
Richard  Barker  and  the  said  plaintiff,  and  was  employed  from  the 
latter  end  of  the  month  of  July  last  for  several  months  in  inspecting 
all  the'  said  books  in  the  sole  possession  of  this  defendant  Kichard 
Barker,  as  well  as  many  of  the  said  books  in  the  joint  possession  of 
the  said  plaintiff  and  the  said  defendant,  all  which  last-mentioned 
books  have  also  been  produced  since  the  said  month  of  July  last  for 
the  inspection  of  the  said  Mr.  FrankUn,  who,  as  these  defendants  are 
informed  and  believe,  has  during  that  period  made  copies  of  various 
parts  of  several  of  the  books  so  produced  for  his  inspection,  and  also 
very  many  extracts  therefrom.  And  these  defendants  say,  that  they 
are  not  professional  accountants,  and  they  believe  it  would  require  a 
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professional  accountant  several  months  continuous  labor  to  ascertain 
from  the  said  books  such  of  ^he  various  particulars  inquired  after  by 
the  said  amended  bill,  or  memioned  in  such  inquiries,  as  can  be  ascer- 
tained  therefrom.  And  this  defendant  Richard  Barker  says  that  he 
believes,  and  this  defendant  Margaret  his  wife  is  informed  and  be- 
lieves, that  the  books  relating  to  the  said  business,  from  the  time  of 
the  marriage  of  the  defendants  till  the  present  time,  were  ordinary 
business  books,  and  that  all  matters  relating  to  the  said  business,  and 
usually  entered  in  respect  of  businesses  of  a  like  nature,  were,  as 
these  defendants  believe,  regularly  entered  therein ;  and  that  all  the 
books  of  the  said  business,  from  the  said  1st  November,  1822,  to  the 
present  time,  are  now  i(i  existence,  and  ready  to  be  produced  to  the 
said  plaintiff;  and  that  the  said  plaintiff,  as  well  by  himself,  he  hav- 
ing for  many  years,  namely,  from  the  year  1837  till  the  present  time, 
being  engaged  in  making  entries  in  the  said  business  books,  and 
having  had  access  during  a  great  part  of  that  period  to  all  such  of 
the  books  of  the  said  business  as  were  kept  before  1837,  as  by  his 
said  accountant  who  has  had  such  inspection  as  aforesaid,  has  had 
ample  means  of  informing  himself  of  the  contents  of  all  such  books. 
And  these  defendants  humbly  submit  to  this  honorable  court  that  it 
would  be  oppressive  and  unreasonable,  and  would  lead  to  no  satisfac- 
tory result,  to  require  these  defendants,  or  either  of  them,  to  go 
through  the  said  books  themselves,  and  that  it  would  lead  to  great 
and  useless  expense  if  they  were  to  employ  an  accountant  so  to  do, 
inasmuch  as  they  could  only  state  the  results  which  such  accountant 
had  arrived  at,  the  accuracy  of  which  results  these. defendants  would 
not  be  able  to  test  without  going  through  the  said  books  themselves. 
And  this  defendant  Richard  Barker  says,  that  he  has  attempted  to 
make  out  from  the  said  books  the  necessary  accounts,  to  enable  him 
to  answer  the  interrogatories  ia  the  said  amended  bill,  and  had  also 
endeavored  previously  to  make  out  some  of  such  particulars,  as  will 
appear  by  an  inspection  of  the  papers  contained  in  the  bundle  referred 
to  in  the  said  second  schedule  to  the  said  former  answer  of  the 
defendants;  a  particular  description  of  the  contents  of  which  bundle 
has  since  been  verified  by  affidavit  by  this  defendant  Richard  Bafker; 
but  this  defendant  Richard  Barker  says  that  the  results  stated  in 
many  of  such  papers  are  not  accurate,  and  although  he  has  endea- 
vored to  make  out  such  accounts  as  aforesaid,  he  has  found  it  so  diffi- 
cult, from  the  immense  length  and  particularity  of  such  accounts,  for 
him  to  make  out  the  accounts  required  in  order  to  answer  the  inqui- 
ries in  the  said  amended  bill,  that  after  employing  much  time  and 
labor,  he  has  felt  himself  unable  to  do  so,  and  has  been  compelled  to 
desist  from  the  attempt ;  and  these  defendants  say,  that  they  do  not 
know,  and  are  unable  to  set  forth,  as  to  their  belief  or  otherwise,  and 
humbly  submit,  that,  for  the  several  reasons  hereinbefore  given,  they 
cannot  be  required  to  set  forth,  what  sums  or  sum  this  defendant 
Richard  Barker  received  in  respect  of,  and  in  any  or  what  way  con- 
nected with,  the  said  business  in  the  year  1822,  or  how  he  applied 
the  sums  or  sum  which  he  so  received,  or  in  what  particular  book  or 
books  there  were,  or  are,  or  was,  or  is  any  and  what  entries  or  entry 
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in  respect  thereof,  except  that  this  defendant  Richard  Barker  believes 
that  all  such  sums  as  were  received  on  and  after  the  said  1st  Novem- 
ber, 1822,  are  regularly  entttred  and  accounted  for  in  some  of  the 
said  books  in  his- own  possession,  and  in  the  joint  possession  of  him- 
self and  the  said  plaintiff,  and  that  the  only  entries  in  respect  thereto 
are  in  the  following  books  mentioned  in  the  second  schedule  to  the 
said  answer  of  the  defendants  to  the  said  original  bill,  namely,  the 
cash  books  numbered  8,  9,  and  18  ;  the  cash,  bill,  and  banker's  account 
book  numbered  36 ;  and  the  general  cash  book  numbered  39 ;  and 
probably  in  some  other  of  the  said  books  relating  to  the  said  busi- 
ness, which  the  said  defendant  Richard  Barker  cannot  specify ;  but 
as  to  the  particulars  of  all  such  entries,  the  defendants  crave  leave  to 
refer  to  the  said  books.  And  these  defendants  humbly  submit  that 
they  cannot  be  required  to  answer  further  the  sixth  interrogatory  to  the 
said  amended  bill  for  the  several  reasons  hereinbefore  given." 

Russell  and  Giffotd^  for  the  exceptions. 

McUins  and  Jesselj  for  the  answer,  cited  White  v.  Williams,  8  Ves. 
193. 

Sir  J.  Parker,  V.  C,  said  that  he  did»  not  mean  to  decide  that  the 
answer  was  technically  and  formally  suflScient.  If  the  question 
turned  upon  the  technical  and  formal  sufficiency  of  the  answer,  it  was 
very  possible  that  the  court  would  allow  this  exception.  As  a  gene- 
ral rule,  an  accounting  party  might  simply  refer,  in  his  answer,  to  the 
books  of  account ;  but  bis  honor  considered  that  this  was  a  subject 
with  respect  to  which  the  court  had  a  discretion  to  exercise.  In  this 
case  the  defendants  were  called  on  by  the  bill  to  set  forth  their  ac- 
counts with  a  measure  of  detail,  which  they  had  stated  on  their  oath 
would  require  from  them  a  laborious  and  oppressive  amount  of  duty, 
and  would  occupy  also  much  time.  On  the  other  hand,  it  was  urged 
that  the  plaintiff,  by  exercising  a  certain  amount  of  labor  and  atten- 
tion, would  be  able  to  obtain  all  the  information .  which  he  now 
sought.  The  court  was  bound  to  consider  what  object  the  plaintiff 
would  gain  by  requiring  the  defendants  to  adopt  this  course.  The 
defendants  had  stated  fully  where  the  materials  for  obtaining  this 
information  might  be  found.  They  had  referred  to  the  books.  They 
said  that  the  plaintiff  had  always  had  access  to  these  books,  that 
they  had  been  investigated  by  his  accountant,  and  it  was  not  alleged 
that  any  thing  had  been  fraudulently  inserted,  or  fraudulently  or  erro- 
neously omitted  from  them.  Therefore,  his  honor  said  that  he  did  not 
see  what  object  the  plaintiff  could  gain  by  calling  on  the  defendants 
to  set  forth  the  detailed  answer  which  was  now  asked  for,  as  he  had 
himself  the  means  of  obtaining  all  the  information  which  he  required. 
This  exception  must  be  overruled,  tlie  costs  to  be  costs  in  the  cause. . 

28* 
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In  re  The  Dover  and  Deal  Railway  Company  ;  Ex  parte 
I  Beardshaw.^ 

NoTember  11, 1852. 

(Jompany —  Winding'Up  Acts —  Chntributory —  Undertakings  to 

repay  Deposit — Verdict  at  Law. 

An  allottee  of  shares,  who  had  pud  his  deposit,  and  receired  an  nndertaking  from  the  direct- 
tors  that  the  full  amount  of  the  deposits  should  be  returned  in  the  event  of  an  act  not  being 
obtained,  subsequently  signed  a  declaration  and  proxy  in  favor  of  the  continuance  of  the 
undertaking.  The  declaration  was  filled  np  at  the  request  of  the  directors,  who  stated  that 
it  was  absolutely  necessary  for  them  to  proceed  to  obtain  the  act,  iff.  order  to  secure  the 
expenses  of  the  undertaking,  which  had  been  guaranteed  under  an  arrangement  with 
another  railway  company.  The  scheme  having  failed,  the  allottee  recovered  back  his 
deposits  in  an  action  at  law.  The  Master  having  twice  placed  his  name  on  the  list  of  con- 
tributories,  it  was 

Heldf  that,  the  Master's  decision  most  be  reversed,  and  the  name  expunged. 

This  was  a  motion,  on  behalf  of  Henry  Beardshaw,  that  the  deci- 
sion of  Henry  Master  Brougham,  to  whom  the  matter  stood  referred, 
ordering  that  H.  Beardshaw  pe  placed  on  the  list  of  contributories  to 
the  above  company,  might  be  reversed,  and  that  the  name  of  H. 
Beardshaw  might  be  expunged  from  the  list  of  con  tributories,  and 
that  the  costs  of  H.  Beardshaw  of  and  incident  to  the  decision  of  the 
Master,  and  of  this  application,  might  be  paid  by  the  official  mana- 
ger, out  of  the  estate  in  respect  of  the  company. 

The  facts  of  the  case  were  as  follows  :  —  The  company  was  pro- 
jected in  1845,  and  was  provisionally  registered.  In  Decembes,  1845, 
an  application  for  shares  was  made  by  Mr.  Beardshaw,  and  an  allot- 
ment of  200  shares  was  made  to  him.  At  the  time  when  the  letter 
of  allotment  was  issued,  a  circular  letter  was  sent  to  each  allottee, 
dated  the  24th  of  January,  1846,  in  these  words :  — 

"  Sir,  —  In  forwarding  you  the  accompanying  letter  of  allotment, 
the  directors  desire  to  explain  that  they  have  delayed  issuing  any 
shares  until  the  standing  orders  of  both  houses  of  parh'ament  bad 
been  complied  with,  and  certain  arrangements  entered  into  with  the 
South-Eastern  Railway  Company  had  been  brought  to  a  conclusion. 
The  directors  have  now  the  greatest  satisfaction  in  stating  that  ar- 
rangements with  the  South-Eastern  Company  have  been  concluded ; 
they  are  fully  justified  in  asserting  that  the  company  will  be  placed  in 
such  a  position  as  to  insure  its  proprietary  against  loss,  and,  in  the  event 
of  the  passing  of  the  bill,  shares  in  the  South-Eastern  Company  will 
be  allotted  to  the  proprietors,  in  lieu  of  stock  in  this  company.  The 
directors,  in  making  this  announcement,  feel  that  the  affairs  of  the 
company,  as  now  settled,  are  on  such  a  basis  as  to  secure  important 
advantages  to  its  proprietors,  and  to  wanant  the  directors  in  proceed- 
ing to  parliament  with  the  undertaking  with  every  expectation  of  sue- 


^  22  Law  J.  Rep.  (n.  s.)  Chanc.  15 ;  16  Jur.  1108;  1  Drewry,  226. 
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cess.  In  the  event  of  the  act  not  being  obtained,  the  directors  under- 
take to  return  the  whole  of  the  deposits,  without  deduction." 

On  the  7th  of  February,  1846,  Mr.  Beardshaw  paid  to  the  bankers 
of  the  company  the  sum  of  420/.,  being  the  deposit  on  his  200  shares. 
Mr.  Beardshaw  did  not  exchange  his  allotment  letter  for  scrip,  and 
the  letter  of  allotment  did  not  contain  the  usual  stipulation  that  the 
parties  should  sign  the  necessary  deeds,  &c.  The  directors  finding 
some  considerable  difficulty  in  obtaining  the  requisite  subscriptions  to 
enable  them  to  proceed  to  parliament  for  their  bill,  determined,  prior 
to  incurring  further  expense,  to  convene  a  meeting  of  the  shareholders 
to  take  their  opinion  as  to  the  further  prosecution  of  the  scheme,  and 
accordingly,  on  the  14th  of  May,  1846,  a  circular  was  sent  by  the  se- 
cretary of  the  company  to  the  allottees  of  shares,  calling  a  iifeeting 
for  the  28th  of  that  month,  o?  which  the  following  is  a  copy  :  —  "  Sir, 
The  directors  direct  me  to  call  your  attention  to  the  advertisement 
convening  a  meeting  of  the  shareholders  at  the  Guildhall  Hotel,  Gres- 
ham  Street,  on  Thursday,  the  28th  day  of  May,  instant,  which  they 
hope  it  will  be  convenient  for  you  to  attend ;  but  should  it  be  other- 
wise, the  directors  beg  now  to  solicit  a  continuance  of  your  confi- 
dence in  their  conducting  the  affairs  of  this  company,  and  that  you 
will  forward  to  the  secretary  your  shares  together  with  a  proxy,  ena- 
bling him  to  vote  in  your  behalf.  Should  that  course  not  meet  your 
approval,  perhaps  you  will  be  good  enough  to  hand  your  proxy  to  a 
friend,  and  authorize  him  to  attend  and  vote  at  the  meeting  in  your 
behalf.  I  am  directed  to  add  that,  in  order  to  secure  the  expenses  of 
the  undertaking  which  are  guaranteed  by  the  South-Eastern  Compa- 
ny, in  pursuance  of  the  arrangement  made  with  them,  it  is  absolutely 
necessary  that  the  directors  should  proceed  to  obtain  the  act."  Mr. 
Beardshaw  accordingly  filled  up  the  following  form  of  declaration, 
requesting  the  directors  to  continue  the  undertaking,  and  sent  it  to 
the  secretary,  together  with  a  proxy  to  vote  for  him  in  favor  of  that 
course :  —  "  I  do  hereby  declare  that  I  am  an  original  subscriber  for 
200  shares  in  this  company,  and  at  this  time  a  holder  of  200  shares 
therein,  to  which  I  am  entitled  as  hereunder  stated,  and  I  do  hereby 
request  the  provisio^)ial  directors  to  continue  the  undertaking."  The 
meeting  was  held  on  the  28th  of  May,  when  a  resolution  was  come 
to,  requesting  the  directors  to  prosecute  their  application  for  an  act. 

The  bill  passed  the  standing  orders,  but  was  thrown  out  in  com- 
mittee on  the  preamble,  and  the  further  prosecution  of  the  scheme  was 
consequently  abandoned ;  on  the  30th  of  July,  184l6,  an  instalment 
of  1/.  per  share  was  returned  to  Mr.  Beardshaw,  being  200/.  upon  the 
200  shares  held  by  him.  Two  deeds  were  prepared  for  the  execution 
of  the  shareholders  under  the  standing  orders  of  parliament,  but  nei- 
ther of  them  was  executed  by  Mr.  Beardshaw.  An  order  was  then 
obtain^  for  winding  up  the  affairs  of  the  company  under  the  act, 
and  upon  a  reference  to  the  Master,  Mr.  Beardshaw's  name  was  in- 
serted in  the  list  of  contributories.  After  this,,  in  November,  1851, 
Mr.  Beardshaw  brought  an  action  in  the  Court  of  Common  Pleas, 
against  Lord  Londesborough,  who  was  one  of  the  managing  di- 
rectors of  the  company,  to  recover  bjick  the  sum  of  220/.,  the  balance 


332        COURTS  OF  CHANCERY,  1852. 


In  re  The  Dover  and  Deal  Railway  Companj;  Ex  parte,  Beardshaw. 


of  the  deposit  paid  by  him,  and  on  the  15th  of  December,  1851,  he 
recovered  a  verdict  in  that  action  for  the  full  amount  and  costs,  which 
were  accordingly  paid  to  him.  On  the  16th  of  June,  1852,  the  Mas- 
ter re-settled  Mr.  Beardshaw  on  the  list,  as  a  contributory  in  respect 
of  his  200  shares. 

Malins  and  Smale,  in  support  of  the  motion  to  strike  Mr.  Beard- 
shawls  name  out  of  the  list  of  contributories,  said,  it  would  appear 
from  the  statement  of  facts  before  the  Master  that  Mr.  Be^dshaw 
was  simply  an  allottee  of  200  shares,  upon  which  he  had  paid  the 
deposit  of  2  guineas  per  share,  and  had  subsequently  received  back 
1/.  per  share  of  such  deposit,  and  the  only  act  he  did  beyond  this  was 
to  sign  the  form  of  declaration  sent  him  by  the  secretary  of  the  com- 
pany, requesting  the  directors  to  continue  the  prosecution  of  the 
scheitie,  and  forwarding  his  vote  by  proxy  to  be  used  at  the*  meeting 
of  the  28th  of  May,  1846,  in  favor  of  the  prosecution  of  the  scheme.  It 
was  therefore  submitted  that,  according  to  the  recent  decisions,  Mr. 
Beardshaw  was  not  a  member  of  the  company  liable  to  the  payment 
of  its  debts,  and  that  he  was  entitled  to  have  his  name  expunged 
from  the  list  of  contributories.  This  case  was  entirely  governed 
by  the  verdict  at  law,  where  Chief  Justice  Jervis  said  that,  apart 
from  the  existing  state  of  the  law,  the  plaintiff  was  entitled  to  reco- 
ver, as  there  was  a  special  contract  to  return  the  money  without  deduc- 
tion, and  that  the  filling  up  of  the  proxy  paper  did  not  vitiate  it,  as 
the  directors  in  their  circular  stated  that  it  was  necessary  to  go  on, 
to  enable  them  to  perform  their  contract  with  the  South-Eastern 
Company.  Beardshaw  v.  Lord  Londesboroughy  21  Law  J.  Rep.  (n.  s.) 
C.  P.  17 ;  s.  c.  7  Eng.  Rep.  496. 

• 
Glasse  and  Martindale^  for  the  official  manager,  contended  that  by 
signing  the  declaration  and  proxy  of  May,  1846,  Mr.  Beardshaw  had 
altered  his  contract  with  the  directors,  and  had  released  them  from 
the  liability  to  return  the  deposits  in  full.  At  this  time  he  knew  that 
the  directors  had  serious  difficulties  in  procuring  the  money  to  meet 
the  standing  orders,  and  yet  he  gave  them  his  confidence,  and  sanc- 
tioned the  continuaiice  of  the  undertaking.  In  UpfilPs  case,  2  H.  L. 
Cas.  674 ;  s.  c.  1  Eng.  Rep.  13,  it  was  held  that  contributories  in  the 
same  situation  with  Mr.  Beardshaw  were  liable  to  the  creditors  of  the 
company  for  the  amount  of  their  deposits.  Mr.  Beardshaw  had 
received  back  hi^  deposits,  but  this  did  not  exonerate  him  from  his 
liability  to  contribute  towards  the  expenses.  The  following  cases 
were  referred  to :   Parbury^s  case^  3  De  Gex.  &  S.  48 ;  UpfiWs  case. 

KiNDERSLEY,  V^  C,  (having  stated  the  facts  of  the  case  as  set  forth 
above,)  said,  the  question  is,  whether  on  these  facts  Mr.  Beardshaw 
has  made  himself  liable  to  contribute  to  the  expenses  of  endeavoring 
to  form  the  company.  Now,  with  respect  to  his  having  had  shares 
allotted  to  him,  and  accepted  those  shares,  and  paid  the  deposit,  it  is 
to  be  recollected  that  the  shares  which  a  party  applies  for,  and  which 
are  allotted,  and  on  which  he  pays  a  deposit,  are  shares  in  a  projected 


COURTS  OF  CHANCERY,  1852.        333 


In  re  The  Dover  and  Deal  Railway  Companj-,  Ex  parte  Beardshaw. 

company,  if  the  company  should  ever  be  formed.  A,  B,  C,  and  all 
the  letters  of  the  alphabet  are  going  to  form  a  company,  and  I  agree 
with  them  that  I  will  take  shares  in  the  company^ that  is,  if  they  suc- 
ceed in  forming  the  company.  If  they  do  succeed,  then  I  will  become 
a  shareholder.  •  How  an  agreement  of  that  sort  is  to  make  me  liable 
to  contribute  to  the  expenses  of  endeavoring  to  form  a  company, 
which  they  may  not  succeed  in,  I  am  at  a  loss  to  conceive,  and 
always  have  been  so.  It  has  been  determined  in  many  cases,  it  is  in 
fact  admitted  now,  that  an  agreement  to  take  shares,  even  though 
accompanied  by  a  formal  acceptance  and  agreement  to  pay  the  de- 
posit, does  not  render  a  person  liable  to  the  expenses  of  endeavoring 
to  form  the  company.  If  the  company  never  is  formed,  the  question 
of  liability  to  contribute  to  the  expenses  of  endeavoring  to  form  it 
does  not  arise,  for  the  agreement  to  take  the  shares  in  a  company 
when  formed,  does  not  make  him  agree  to  the  expenses  of  endeavor- 
ing to  form  it.  If  that  were  all  —  if  there  were  nothing  more  which 
could  be  alleged  against  Beardshaw,  as  a  reason  why  he  should  be  a 
contributory,  I  should  think  it  unnecessary  to  refer  to  that  undertak- 
ing of  the  directors  in  the  letter  of  the  24th  of  January,  1846,  by 
which  the  directors  undertook  to  return  the  deposits  in  case  the  com- 
pany  was  not  formed.         " 

But  it  is  said  that  Beardshaw  at  all  event  made  himself  liable  by 
signing  or  filling  up  that  memorandum  or  paper,  which  was  sent  to 
him  in  May,  1846,  by  which  he  declares  himself  an  original  holder  of 
200  shares,  and  sanctions  the  continuance  of  the  undertaking ;  and 
that,  by  requesting  the  directors  to  continue  the  undertaking,  he  does 
make  himself  liable  to  pay  the  expenses  they  nstight  incur  in  continu- 
ing the  undertaking.  Now,  it  is  to  be  recollected  how  he  came  to 
sign  and  fill  up  the  declaration.  He  did  it  in  consequence  of  its  being 
sent  to  him  to  be  filled  up,  accompanied  by  the  addition  of  the  sec- 
retary, Mr.  Hook,  by  which  Mr.  Hook  tells  him  there  is  going  to  be  a 
meeting  on  the  28th,  hoping  that  he  would  be  able  to  attend,  and 
then  adding,  "  should  it  be  otherwise,  the  directors  solicit  your  confi- 
dence in  continuing  the  undertaking."  Then  he  says,  "  I  am  directed 
to  add  that,  in  order  to  secure  the  expenses  of  the  undertaking,  which 
are  guaranteed  by  the  South-Eastern  Railway  Company,  it  is  abso- 
lutely necessary  that  the  directors  should  proceed  to  obtain  the  act." 
It  was  on  the  undertaking  that  the  deposits  in  full  should  be  returned 
that  Beardshaw  first  took  the  share.  Then,  was  that  undertaking 
done  away  with  by  the  subsequent  transaction  of  May  ?  Beardshaw 
is  here  informed  that  the  directors  have  the  undertaking  of  the  South- 
Eastern  Railway  Company  for  the  expenses,  and  in  order  to  work 
that  act,  it  is  necessary  to  proceed  to  parliament  for  a  bill.  How 
does  their  doing  so  militate  against  their  undertaking  that  the  depo- 
sits should  be  returned  in  case  the  act  was  not  passed  ?  The  only 
reason  why  they  then  desired  to  have  the  paper  filled  up  was,  that  it 
was  necessary  to  go  on  in  order  to  get  the  benefit  of  the  arrangement 
with  the  South-Eastern  Railway  Company,  and  hoping  that  the 
shareholders  would  give  them  their  confidence.  All  this  was  still  on 
the  faith  of  th£  original  undertaking  to  return  the  deposits.     Now,  I 
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am  asked  to  say  that  Beardshaw  was  entering  into  a  new  arrange- 
ment with  the  directors,  and  that  he  was  releasing  them  from  the 
undertaking.  It  appears  to  me  these  transactions  do  not  render 
him  liable,  assuming  that  he  was  not  liable  by  the  mere  acceptance 
of  the  shares.  • 

Then,  it  appears  to  me,  if  Beardshaw  has  succeeded  in  an  action 
against  the  directors  in  recovering  the  remainder  of  the  deposits,  it  is 
difficult  to  recognize  his  success  in  that  action  without  its  being  a 
reason  for  his  succeeding  here.  I  do  not  rely  on  that,  but  on  the 
fact  that  the  acceptance  of  the  shares  and  payment  of  the  deposits 
cannot  make  a  man  liable  to  pay  for  the  expenses  in  endeavoring  to 
form  a  company  in  which  he  had  agreed  when  formed  to  take  shares. 
Under  these  circumstances,  I  think  the  application  must  be  granted, 
and  the  name  of  Mr.  Beardshaw  struck  off  the  list  of  contributories. 


Catob  v.  Reeves.^ 

November  12,  1852. 

Practice  —  Foreclosure  —  Decree  for  Sale  —  Procedure  Amendment 

Act. 

ft 
• 

A  claim  was  filed  for  foreclosure  before  the  statute  15  &  16  Vict.  c.  86,  came  into  operation. 
There  were  several  incombrarices,  and  on  an  application  under  the  48th  section  of  that 
act,  the  court  made  an  order  for  sale  of  the  mortgaged  property,  and  directed  accounts  of 
the  sums  due  to  the  several  incumbrancers. 

Tins  was  a  claim  filed  for  foreclosure,  and  came  on,  before  this 
court,  in  August  last,  from  the  list  of  the  late  Vice- Chancellor  Sir 
James  Parker,^,  when,  in  the  hope  of  an  arrangement  being  come  to, 
it  was  ordered  to  stand  over  until  the  present  Michaelmas  term. 

Daunej/j  for  the  plaintiff,  stated  that  no  arrangement  had  been 
made,  and  proceeded  to  state  the  facts  of  the  case  as  follows:  —  In 
1844,  Mr.  John  F.  Reeves  and  Mr.  Orlando  Reeves,  who  were  enti- 
tled as  tenants  in  common,  to  freehold  and  copyhold  estates  in 
Somersetshire,  mortgaged  them  to  the  plaintiff,  Mr.  Cator.  In  1843, 
Mr.  John  F.  Reeves  deposited  a  policy  of  assurance  on  his  own  life, 
with  the  plaintiff,  as  a  further  security.  In  1850,  Mr.  John  F.  Reeves 
made  a  second  mortgage  of  his  moiety  of  the  freehold  and  copyhold 
property,  and  of  the  policy  of  assurance,  to  Mr.  J.  R,  Wilkinson.  In 
1851,  a  joint  judgment  was  entered  up  against  Mr.  John  F.  Reeves 


1  22  Law  J.  Bcp.  (n.  s.)  Chanc.  19  ;  16  Jur.  1004. 

9  Their  lordships  heard  it  in  order  to  facilitate  the  despatch  of  business  before  the 
last  long  vacation. 
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and  Mr.  Orlando  Reeves;  and  in  1852,  a  judgment  was  entered  up 
against  Mr.  Orlando  Reeves  alone.  In  February,  1852,  Mr.  John  F. 
Reeves  became  bankrupt ;  and  in  June,  1852,  Mr.  Orlando  Reeves 
also  became  bankrupt.  The  claim  was  filed  by  the  plaintiff  against 
the  incumbra^icers  and  the  assignees  of  the  two  bankrupts  for  fore- 
closure of  the  freehold  and  copyhold  estates  and  the  policy  of  assur- 
ance. 

The  case  properly  belonged  to  the  court  of  the  Vice- Chancellor 
Stuart,  who  bad  succeeded  to  the  business  of  Vice- Chancellor  Parker, 
but  as  it  had  been  before  their  lordshipd  before,  it  was  hoped  they 
would  consent  now  to  dispose  of  it,  and  do  so  under  the  provisions 
of  the  Chancery  Practice  Amendment  Act,  the  48th  section  of 
which  enacts,  that  "  it  shall  be  lawful  for  the  court  in  any  suit  for 
the  foreclosure  of  the  equity  of  redemption  in  any  mortgaged  pro- 
perty, upon  the  request  of  the  mortgagee,  or  of  any  subsequent 
incumbrancer,  *  *  to  direct  a  sale  of  such  property,  instead  of  a 
foreclosure  of  such  equity  of  redemption,  on  such  terms  as  the  court 
may  think  fit  to  direct,  and  if  the  court  shall  so  think  fit,  without 
previously  determining  the  priorities  of  incumbrances,  or  giving  the 
usual  or  any  time  to  redeem."  All  parties  concurred  in  asking  for  a 
sale. 

Karslake  appeared  for  the  subsequent  incumbrancers. 

Murray^  for  the  assignees  of  the  bankrupt  mortgagors. 

Knight  Bruce,  L.  J.  We  both  think  that  the  estates  and  the 
policy  should  be  sold,  and  the  funds  be  paid  into  court,  and  this  latter 
had  better  be  made  to  two  accounts,  one  the  land  account,  the  other 
the  policy  account,  or  by  such  other  names  as  will  aptly  distinguish 
them ;  and  when  the  accounts  are  taken,  the  matter  will  go  back  to 
Vice- Chancellor  Stuart's  court 

The  following  was  the  form  of  the  decree:  —  "Declare  that  the 
mortgaged  property  ought  to  be  sold,  and  let  the  same  be  sold 
accordingly ;  let  the  proceeds  of  the  sale  be  paid  into  court,  dis- 
tinguishing between  the  proceeds  of  the  freehold  and  leasehold  pro- 
perty and  those  of  the  policy.  Let  accounts  be  taken  of  what  is 
due  to  the  plaintiff  and  the  other  incumbrancers  according  to  their 
several  and  respective  priorities.  Reserve  further  directions  and 
costs.     Liberty  to  all  parties  to  apply  to  Vice- Chancellor  Stuart." 
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Atkinson  v.  Parker.^ 

Noyember  20, 1852. 

Practice — Supplemental    Order — Procedure   Amendment  Act^ 

Sect.  52. 

A  female  ward  of  court,  before  the  passing  of  the  statute  15  &  16  Vict.  c.  86,  married  without 
the  leave  of  the  court.  She  was  the  plaintiff  in  a  suit  at  this  time,  and  upon  her  marria^ 
the  suit  was  revived  against  her  husband,  and,  under  an  order  of  the  court,  a  settlement 
was  made  on  her  and  ner  issue,  by  which  her  whole  propert;^  was  vested  in  trustees.  Upon 
an  application,  on  behalf  of  the  plaintiff,  under  the  52d  section  of  the  statute:  — 

Heldf  that  this  was  a  change  or  transmission  of  interest  within  the  spirit  of  the  section,  so  as 
to  authorize  the  court  to  make  an  order  against  the  trustees  under  that  section  to  the  effect 
of  the  usual  supplemental  decree. 

This  was  a  suit  instituted  by  a  female  infant,  a  ward  of  the  courts 
by  her  next  friend,  for  the  administration  of  the  real  and  personal 
estate  of  a  testator,  under  whose  will  she  was  entitled  to  one  seventh 
part  of  his  property.  The  plaintiff  married  during  the  progress  of 
the  suit,  being  still  an  infant,  and  without  the  leave  of  the  court, 
upon  which  event  the  ordinary  bill  of  revivor  was  filed  against  the 
husband.  A  reference  was  afterwards  directed  to  the  Master  by  Sir 
J.  L.  Knight  Bruce,  then  a  Vice- Chancellor,  to  approve  of  a  proper 
settlement  of  the  young  lady's  fortune.  A  settlement  was  accordingly 
prepared  and  approved  of  and  executed,  whereby  the  property  to 
which  the  wife  was  entitled  under  the  testator's  will  was  conveyed, 
assigned  and  transferred  to,  and  duly  vested  in  trustees  upon  trust 
for  the  benefit  of  herself  and  her  issue.  The  husband  had  since 
died.  An  application  was  made  on  behalf  of  the  widow,  under  the 
statute  15  &  16  Vict  c.  86,  s.  62,  for  the  common  supplemental  order 
for  the  purpose  of  carrying  on  the  suit  against  the  trustees  of  the 
marriage  settlement 

Hardy  stated,  on  behalf  the  plaintiff,  that  this  matter  had  been 
mentioned  to  Vice-Chancellor  Stuart,  who  had  been  asked  to  make 
the  supplemental  order  which  would  have  the  effect  of  making  the 
suit  complete  by  adding  the  trustees  of  the  settlement  as  parties,  and 
so,  as  the  legislature  intended,  save  the  expense  of  a  supplemental 
bill ;  but  his  honor  stated  his  doubt  of  the  case  falling  within  the 
words  of  the  52d  section,  "  defective  by  reason  of  some  change  or 
transmission  of  interest,"  and  suggested  the  propriety  of  taking  the 
opinion  of  a  higher  branchiof  the  court  on  the  point  He  contended 
that  the  statute  should  receive  a  liberal  construction ;  and  the  present 
case,  if  it  did  not  fall  within  the  very  letter  of  the  enactment,  was 
plainly  within  the  spirit  and  intention  of  it  The  conveyance, 
assignment,  and  transfer  from  the  infant  and  her  husband  to  the 
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trustees  of  the  settlement,  was  in  truth  such  a  transmission  or 
change  as  the  statute  intended  to  provide  against,  although  it  must 
be  admitted  that  it  took  place  before  the  statute  was  passed. 

Knight  Bruce,  L.  J.  What  is  wanted  here  is,  the  common  sup- 
plemental order,  so  as  to  carry  on  the  suit  against  the  trustees  of  the 
settlement.  We  think  we  shall  be  acting  in  accordance  with  the 
spirit  of  this  act  of  parliament  in  applying  it  to  such  a  case  as  the 
one  before  us ;  and  we  think  so  the  more  especially  as  the  trustees, 
the  now  defendants,  can  under  this  very  section,  apply  to  the  court 
to  discharge  it.  With  great  deference,  therefore,  to  Vice-Chanccllor 
Stuart,  we  think  we  niay  make  the  order,  and  we  make  it  accord- 
ingly. 


Yeatman  v*  Mousley.^ 

November  20, 1852. 

Practice  —  Printed  Bill — Procedure  Amendment  Act. 

A  printed  bill  was  prepared,  parsaant  to  section  1,  of  the  statnte  15  &  16  Vict  c.  86,  but 
there  being  a  mistake  by  the  transp<5sition  of  the  christian  names  of  the  next  friend,  the 
error  was  corrected  in  ink,  and  the  officers  declined  to  file  it  as  a  printed  bill ;  but  the 
court  held,  that  the  alteration  was  of  so  slight  a  nature,  that  it  did  not  constitute  a  sufficient 
gronnd  tor  refusing  to  file  the  bill,  and  directed  it  to  be  received  and  filed  accord- 
ingly. 

In  this  case  a  bill  had  been  prepared  and  printed,  which  was  by  a 
next  friend  on  behalf  of  an  infant,  and  by  some  inadvertence  the 
christian  names,  which  were  "  Constantia  Maria,"  had  been  trans- 
posed and  printed  as  "  Maria  Constantia."  This  error  appeared 
twice  in  the  heading  of  the  bill,  and  nowhere  else,  and  the  solicitor 
for  the  plaintiff  struck  out  with  a  pen  in  the  printed  copy  the  word 
"  Maria"  in  each  place,  and  with  a  caret  interlined  it  in  ink  after  the 
word  "  Constantia,"  so  as  to  make  the  bill  read  correctly.  The  bill 
so  altered  was  presented  to  the  clerk  of  records  and  writs,  who  de- 
clined to  receive  and  file  it  as  not  being  "  a  printed  bill  of  complaint" 
as  required  by  the  first  section  of  the  statute  15  &  16  Vict.  c.  86,  but 
was,  in  part  at  least,  an  engrossment  which,  by  that  section,  was  for- 
bidden to  be  received  and  filed. 

Schomberg^  on  behalf  of  the  plaintiff,  now  moved  before  their  lord- 
ships that  the  clerk  of  records  and  writs  might  be  directed  to  receive 
and  file  the  bill  so  altered  in  ink.  He  stated  that  the  application  had 
been  made  to  Vice- Chancellor  Kindersley,  who  stating  the  great  de- 
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sirableness  of  a  uniformity  of  opinion  on  the  construction  of  the  act, 
and  his  doubt  of  his  authority  to  make  the  order,  gave  leave  that  his 
name  should  be  used  to  this  or  the  other  superior  branch  of  the  court 
in  bringing  the  question  forward  for  decision.  The  learned  counsel 
admitted  that  strictly  the  bill,  as  altered,  was  not  a  printed  bill,  that 
is,  not  wholly  so,  but  contended  that  as  no  possible  mischief  could 
arise  to  any  party  in  the  suit  by  so  minute  an  alteration,  it  would  be 
within  the  spirit  and  meaning  of  the  act  of  parliament  to  order  it  to 
be  received  and  filed.  He  submitted  that  in  this  case,  as  had  already 
been  done  by  their  lordships  in  Atkinson  v.  Parker}  a  liberal  construc- 
tion should  be  put  upon  the  statute,  one  main  purpose  of  which  was 
to  save  expense ;  and  if  this  bill  had  to  be  reprinted,  or  partly  re- 
printed, much  additional  cost  would  be  incurred ;  and  further,  that 
the  legislature  in  requiring  a  bill  to  be  printed,  intended  only  to  pre- 
vent any  bill  with  an  important  alteration  in  writing  being  filed. 

Knight  Bruce,  L.  J.  I  think,  speaking  for  myself  alone,  that  it 
will  be  proper  to  allow  this  bill,  as  altered,  to  be  received  and  filed. 
I  do  not  think  we  shall  be  departing  from  the  spirit  of  the  act  of  par- 
liament by  allowing  the  bill,  in  its  present  state,  to  be  filed.  We 
must  not  be  understood,  however,  as  intending  to  sanction  the  filing 
of  a  bill  of  this  kind  whefre  an  alteration  is  at  all  extensive  or  im- 
portant, or  where  it  is  such  as  to  interfere  with  the  legibility  of  the 
bill.  The  alteration  in  question  here  being  so  trifling,  and  amounting 
to  a  mere  change  in  the  order  of  the  christian  names,  I  think  we  may 
treat  the  bill  in  its  present  state  as  a  printed  bill  within  the  spirit  of 
the  statute.  There  is  a  familiar  instance  of  the  Book  of  Common 
Prayer  being  directed  by  authority  to  be  altered  on  a  particular  occa- 
sion in  ink,  and  yet  the  Book  of  Common  Prayer  so  altered  is  not  the 
less  a  printed  book. 

Lord  Cranworth,  L.  J.  I  agree  in  opinion  that  this  bill  as  altered 
may  be  filed ;  and  I  think  the  more  so,  because  if  the  parties  had 
filed  the  bill  as  printed  with  the  error  on  the  face  of  it,  the  plaintiff 
might  immediately  afterwards,  under  the  authority  conferred  by  the 
8th  section,  which  says  "  a  bill  or  claim  may  be  wholly  or  partially 
amended  by  written  alterations  in  the  printed  bill  of  complaint,"  have 
amended  it  by  making  this  correction.  That  would  have  been  the 
proper  course,  but  not  having  been  adopted,  and  the  alterations  being 
^o  insignificant,  I  agree  that  the  bill  as  altered  should  be  received  and 
filed,  and  we  so  order. 


^  See  the  preceding  case. 
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Ex  parte  John  Matthews.* 

NoYember  19, 1852. 

Solicitor —  Oiange  of  Name  —  Entry  on  the  Roll. 

Upon  the  application  of  a  solicitor,  who  hod  OAsamed  the  name  of  Chamberlain  in  addition 
to  his  own,  the  coart,  being  satisfied  with  the  reasons,  ordered  an  entiy  of  the  change  of 
name  to  be  made  upon  the  roll  of  solicitors. 

A  SOLICITOR  was  admitted  in  the  year  1849,  and  was  entered  upon 
the  roll  by  the  name  of  "  John  Matthews,"  since  which  time  he  had 
practised  as  a  solicitor  in  partnership  with  Hull  Terrell,  under  the 
firm  of  Terrell  &  Matthews.  In  consequence  of  benefits  derived  from 
a  member  of  his  mother's  family,  whose  maiden  name  was  Chamber- 
lain, John  Matthews  was  desirous,  in  compliance  with  her  wish,  of 
assuming  the  name  of  Chamberlain  in  addition  to  his  own  surname. 
By  affidavit  he  stated,  that  such  desire  did  not  arise  fi*om  any  im- 
proper motive,  or  with  a  view  to  defeat,  delay,  or  otherwise  prejudice 
any  legal  or  other  proceedings  against  him ;  that  his  partner  had  con- 
sented to  his  changing  his  name,  and  the  Court  of  Queen's  Bench  had 
granted  a  rule  for  John  Matthews  to  assume  the  name  of  Chamber- 
lain in  addition  to  his  own ;  and  that  he  had  assumed  the  name  ac- 
cordingly. 

BeavaUy  upon  these  facts,  now  moved  that  an  alteration  might  be 
made  on  the  roll  of  solicitors,  and  that  John  Matthews  might  assume 
the  name,  and  be  describe  on  the  roll  of  solicitors,  and  allowed  to 
practise  as  John  Matthews  Chamberlain.  Ex  parte  Doffgett^  1  L.  M. 
6&  P.  1 ;  Ex  parte  JameSj  5  Exch.  Rep.  310 ;  s.  c.  19  Law  J.  Rep. 
{s.  8.)  Exch.  272;  fix  parte  Moses,  19  Law  J.  Rep.  (n.  s.)  Q.  B,  345; 
s.  c.  1  L.  M.  &  P.  4 ;  Ex  parte  DeardeUy  5  Exch.  Rep.  740 ;  s.  c.  2 
Eng.  Rep.  355. 

The  Master  of  the  Rolls.  You  may  take  the  usual  order  to 
enter  the  change  of  name  upon  the  roll  of  solicitors. 

Extract  from  the  Order.  IJis  honor  doth  order  that  the  name  of 
Chamberlain  be  entered  on  the  roll  of  solicitors  of  this  court,  opposite 
the  name  of  John  Matthews,  so  that  the  name  of  John  Matthews 
shall  stand  as  John  Matthews  Chamberlain ;  and  an  indorsement  be 
made  accordingly,  on  the  admission  of  the  said  John  Matthews. 

1  22  Law  J.  Bep.  (n.  s.)  Chanc.  22 ;  17  Jur.  29. 
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The  Trustees  op  the  Birkenhead  Dock  v.  the  Shrewsbury  and 

Chester  Railway  Company.^ 

November  25, 1852. 

Bill — Written  and  Printed  Copy — Service — Fees — 15  ^  16  Vict. 

c.  86. 

Though  a  fee  of  one  guinea  is  paid  upon  service  of  a  copy  of  a  written  bill,  a  second  fee 

must  bo  paid  upon  service  of  a  copy  of  the  printed  bill. 

This  bill  was  filed  to  obtain  an  injunction  to  restrain  the  defend- 
ants from  laying  down  rails  across  a  bridge  between  the  Morpeth 
and  Egerton  Docks,  at  Birkenhead.  A  written  copy  of  the  bill  was 
filed  under  the  15  &  16  Vict.  c.  86,  s.  6,  the  solicitor  undertaking  to 
file  a  printed  copy  within  fourteen  days.  A  written  copy  of  this  bill 
had  been  served  upon  the  solicitor  of  the  defendants,  and  a  fee  of 
one  guinea  had  been  paid  to  him.  A  printed  copy  of  the  bill  had 
since  been  filed,  and  served  under  the  15  &  16  Vict.  c.  86,  ss.  3  and  5,. 
upon  the  solicitor^  of  the  defendants,  but  he  refused  to  receive  it  with- 
•  out  another  fee  of  one  guinea.  The  right  to  demand  this  was  dis- 
puted, and  the  present  application  asked  that  he  might  be  ordered  to 
receive  it  without  any  further  fee. 

Follett  and  Goldsmid^  for  the  plaintiffs,  in  support  of  the  applica- 
tion, said,  it  was,  in  fact,  a  demand,  in  respect  of  which  recompense 
had  already  been  made.  ^ 

The  Master  of  the  Rolls.  This  is  not  without  doubt:  it  does 
not  seem  that  provision  is  made  for  this  in  the  15  &  16  Vict  c.  86. 
I  think  the  second  fee  of  one  guinea  must  be  paid  upon  serving  the 
printed  copy  of  the  bill ;  but  I  should  be  glad  of  some  direction  from 
higher  authority. 


Brown  v.  Gordon.^ 

May  6,  25 ;  and  November  3,  1852. 

Statute  of  Limitations  —  Banker^ s  Deposit  Note — Debt  —  Decree 

for  Payment. 

R.  B.  deposited  1 1 0/.  with  Messrs.  H.  B.  L.,  C.  F.,  E.  L.  &  C.  S.  F.,  bankers,  upon  a  deposit  note, 
payable  twenty  days  after  sight    In  June,  1833,  H.  B.  L.  died,  having,  by  his  will,  devised 
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9  22  Law  J.  Bep.  (n.  s.)  Cbanc.  65. 
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his  real  and  personal  estate  to  trustees,  one  of  whom  was  his  son,  H.  L.,  npon  trust  to  raise 
money  to  pay  his  debts,  &c.,  and  subject  thereto  upon  trust  for  H.  L.,  whom  he  appointed 
sole  executor.  H.  L.  was  admitted  a  partner  in  the  bank.  In  1835,  £.  L.  died,  and  in 
1843,  C.  F.  died.  C.  S.  F.  and  H.  L.  continued  the  business,  but  became  bankrupts  in 
1847.  H.  B.,  from  the  death  of  H.  B.  Lm  received  interest  at  die  bank  upon  his  deposit 
note  until  the  bankruptcy,  when  ho  proved  his  debt  aeainst  the  bankrupt's  estate  \  and  on 
a  bill  filed  to  make  the  real  and  personal  estate  of  H.  B.<L.  liable  to  the  payment  of  tho 
110^:— 

Held,  that  the  interest  was  not  paid  bpr  the  continuing  partners,  as  agents  of  H.  B.  L.,  the 
testator-,  tliat  no  agency  could  be  implied;  that  the  interest  was  paid  on  account  of  the 
firm ;  that  all  claim  against  the  real  and  personal  estate  was  barred  by  the  Statute  of 
X/imitations  in  six  years ;  that  B.  B.  had  accepted  the  surviving  partners  as  his  debtors, 
and  the  devise  made  by  H.  B.  L.,  for  payment  of  debts  was  satisfied,  and  the  bill  was  dis- 
missed, with  costs. 

In  and  previous  to  the  month  of  February,  1827,  the  testator, 
Henry  Baines  Lott,  carried  on  business  as  a  banker  in  partnership 
with  Mr.  Christopher  Flood  and  Mr.  Edward  Lott,  both  of  whom  had 
since  died.  On  the  22d  of  February,  1827,  the  plaintiff  deposited 
110/.,  with  the  firm,  and  took  from  them  a  promissory  note  which  was 
in  the  following  form: — first  there  was  the  number,  then  "  Honiton 
Bank,  22d  of  February,  1827.  Twenty  days  after  sight,  I  promise  to 
pay  Mr.  Robert  Brown,  or  bearer,  110/.  value  received,  with  interest 
at  the  rate  of  3/.  per  cent,  per  annum,  to  the  day  of  acceptance.  For 
Flood,  Lott  &  Lott.  Edward  Lott."  In  the  year  1830,  Mr.  Christo- 
pher Samuel  Flood  was  admitted  into  the  partnership,  which  conti- 
nued unaltered  until  the  20th  of  June,  1833,  when  the  testator  died, 
and  on  his  death,  the  partnership  consisted  of  Mr.  Christopher  Flood, 
Mr.  Edward  Lott,  and  Mr.  Christopher  Samuel  Flood. 

The  testator  had,  in  the  month  of  February  previous  to  his  death, 
made  his  will,  by  which,  after  making  certain  specific  devises  and  be- 
quests, he  gave  all  his  real  estate  and  personal  estate  not  already  dis- 
posed of,  to  Charles  Oordon,  the  first  defendant  on  the  record,  and 
Thomas  Edward  Clarke,  who  had  since  died,  and  to  his  son  Henry 
Buckland  Lott,  upon  trust,  by  such  ways  and  means  as  they  should 
think  fit,  to  raise  money  to  pay  his  debts  and  funeral  and  testament- 
ary expenses,  and  after  payment  thereof,  and,  subject  thereto,  he  gave 
his  property  in  trust  for  his  son  Henry  Buckland  Lott,  and  appointed 
him  the  sole  executor  of  his  wiU.  Henry  Buckland  Lott  proved  the 
will,  and  was  shortly  afterwards  admitted  into  the  firm  as  a  partner, 
which  continued  to  consist  of  the  three?  remaining  partners  of  his 
father  and 'himself  down  to  Christmas  day,  1835,  when  Edward  Lott, 
one  of  the  original  partners  of  the  testator,  and  one  of  the  partners 
liable  on  the  promissory  note  died. 

.  No  fresh  partner  was  admitted  into  the  firm  on  his  decease,  but 
the  surviving  partners  continued  to  carry  on  the  business  until  the  2d 
of  March,  1843,  when  Christopher  Flood,  the  last  survivor  of  the 
partners  who  composed  the  four  when  the  note  was  given,  died. 
From  his  death,  the  remaining  partners,  Christopher  Samuel  Flood 
and  Henry  Buckland  Lott,  continued  to  carry  on  the  business  of  the 
firm  until  the  month  of  November,  1847,  when  the  bank  stopped  pay- 
ment, and  on  the  23d  of  that  month  a  jfiat  in  bankruptcy  was  issued 
against  both  the  partners. 

29* 
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No  claim  was  ever  made  by  the  plaintiff  against  the  estate  of  the 
testator,  but  the  interest  due  on  the  promissory  note  was  regularly 
paid  every  half  year  at  the  bank  up  to  the  time  of  the  bankruptcy. 
The  plaintiff  proved  this  debt  against  the  estate  in  bankruptcy,  and 
on  the  6th  of  July,  1849,  he  filed  the  present  bill,  seeking  to  make  the 
real  and  personal  estate  of  Henry  Buckland  Lott,  the  testator,  liable 
to  the  payment  of  this  sum  of  money.  The  question  was,  whether 
in  this  state  of  circumstances  he  was  entitled  to  that  relief,  or  whether 
such  claim  as  he  might  have  made  at  the  death  of  the  testator,  had 
not  since  been  barred  by  the  lapse  of  time  ? 

Willcock  and  Giffard^  for  the  plaintiff.  Ball  v.  Harris^  4  MyL  & 
Cr.  264 ;  Winter  v.  Innes,  4  Myl.  &  Cr.  101 ;  Harris  v.  Farwell^  15 
Law  J.  Rep.  (n.  s.)  Chanc,  185;  Sfiaio  v.  Borrer,  1  Keen,  659 ;  Lane 
V.  Williams,  2  Vern.  292 ;  Wilkinson  v.  Henderson,  1  Myl.  &  K.  582 ; 
Braiihwaite  v.  Britain,  1  Keen,  206. 

JR.  Palmer  and  Hetherington,  contra.  Scott  v.  Tones,  4  CI.  &  F.  382 ; 
Ex  parte  Kendall,  17  Ves.  514,  519;  Freake  v.  Oranefeldt,  3  Myl.  & 
Cr.  499 ;  Waj/  v.  Bassett,  5  Hare,  55 ;  Thompson  vl"  Percival,  5  B.  & 
Ad.  925 ;  s.  c.  3  Nev.  &  M.  167 ;  Cowell  v.  Sikes,  2  Russ.  191. 

Chambers,  for  Charles  Gordon,  the  trustee  of  the  will  of  the  testa- 
tor, who  acted  after  the  bankruptcy  of  H.  B.  Lott. 

Follett  and  Nichols,  for  the  assignees  of  H.  B.  Lott. 

Willcock,  in  reply. 

The  Master  of  the  Rolls.  The  bill  in  this  case  is  filed  by  the  plain- 
tiff on  behalf  of  himself  and  all  others,  the  creditors  of  Henry  Baines 
Lott,  deceased,  for  the  administration  of  his  estate.  The  defendants, 
who  are  the  legal  personal  representatives  of  Henry  Baines  Lott,  contest 
the  facts  alleged  by  the  plaintifiE*  and  which  form  the  foundation  of 
his  equity,  videlicet,  that  he  is  a  creditor  of  the  deceased  testator,  and 
that  he  is  entitled  to  make  any  claim  against  the  testator's  estate. 
This  is  the  question  to  be  determined  at  this  stage  of  the  cause ;  and 
the  solution  of  it  depends  qn  whether  the  acts  of  the  partners  and 
successors  in  business  of  the  testator  have  kept  alive  a  debt  which 
otherwise  would  have  been  barred  by  the  Statute  of  Limitations. 

On  behalf  of  the  plaintiff,  it  was  argued  that  this  was  originally  a 
joint  liability  on  the  part  of  the  members  of  the  firm,  but  that  in 
equity  it  is  treated  as  joint  and  several,  in  support  of  which  proposi- 
tion the  cases  of  Lane  v.  Williams  and  Wilkinson  v.  Henderson  were 
relied  on  ;  that  consequently  the  liability  of  the  testator  did  not  de- 
termine at  his  death,  but  that  the  several  liability  continued  in  equity; 
and  the  firm  having  duly  paid  interest  on  this  note  till  within  two 
years  of  the  filing  of  the  bill  must  for  this  purpose,  inasmuch  a"^  the 
executor  of  the  testator  was  one  of  the  partners,  be  treated  as  the 
agents  of  the  persons  interested  in  the  testator's  estate  for  this  pur- 
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pose.  If  the  court  should  be  adverse  to  the  plaintiff  on  this  argu- 
ment, it  is  then  contended  that  the  testator  has  by  his  will  created  an 
express  trust  for  the  payment  of  his  debts  out  of  his  estate,  and  that 
the  real  estate  must  be  so  applied. 

In  considering  the  former  of  these  propositions,  and  the  effect  of 
the  payment  of  the  interest  on  the  note  by  the  bankers,  it  is  essential 
to  determine  in  what  character  the  interest  was  paid.  If  it  was  paid 
by  them  in  the  character  of  agents  for  the  persons  interested  in  the 
real  estate  of  the  testator,  those  persons  will  be  bound  by  such  pay- 
ment ;  but  if  the  bankers  paid  the  interest  not  in  the  character  of 
agents,  but  in  the  character  of  debtors  to  the  plaintiff,  then  the  estate 
of  the  testator  cannot  properly  be  affected  by  those  payments ;  and, 
in  that  case,  the  liability  of  the  real  estate  will  rest  exactly  in  the 
same  manner  as  if  the  payments  had  not  been  made.  Before  it  can 
be  determined  that  the  bankers  were  agents  for  this  purpose,  it  must 
be  considered  how  the  agency  for  this  purpose  (if  it  existed)  must  be 
created.  It  might  be  created  by  express  authority  or  by  implication. 
Express  authority  in  this  case  there  was  none.  On  the  contrary,  it 
•is  excluded  by  the  circumstances  that  the  affairs  between  the  bank 
and  the  testator  seems  to  have  been  settled  immediately  after  his 
decease,  and  that  subsequently  no  claim  was  made,  or  liability  exist- 
ed between  them  on  either  side.  If  the  agency  existed,  therefore,  it 
must  have  been  created  by  implication.  The  only  implication  for 
such  purpose  which  can  exist  in  the  present  case  must  arise  out  of 
the  relation  of  the  parties,  and  the  only  circumstance  that  is,  or  can 
be,  referred  to,  as  creating  this  implied  agency  or  authority  is,  tl)^t 
one  of  the  partners,  and  therefore  one  of  the  persons  paying  the  mo- 
ney, was  also  one  of  the  trustees  of  the  real  estate  of  the  testator, 
and  the  sole  executor  of  his  will.  It  does  not  follow,  because  a  man 
fills  various  characters  at  the  same  time,  that^  the  act  done  by  him  in 
one  of  those  characters  has  reference  to,  or  can  affect  him  in,  another 
of  those  characters.  It  is  every  day's  experience  that  a  person  made 
a  defendant  to  a  suit  in  chancery  as  beneficially  interested  in  the 
subject-matter  may,  at  the  same  time,  be  the  representative  of  a 
deceased  person  also  similarly  interested  in  the  subject-matter  of  the 
suit ;  but,  if  this  defendant  has  not  been  made  a  party  in  respect  of 
his  representative  character,  the  estate  of  the  deceased  person  will 
not  be  affected  by  the  decision  in  that  suit. 

In  this  case,  unless  the  bare  circumstances  of  one  of  the  partners 
being  the  executor  of  the  testator's  will,  and 'one  of  the  devisees  in 
trust  of  his  real  estate,  can  make  all  his  acts  as  a  banker  referable  to 
him  as  a  trustee  wherever  such  a  reference  can  have  any  effect,  it 
would  be  impossible  to  hold  that  the  estate  of  the  testator  is  bound. 
It  clearly  was  not  supposed  by  Henry  Buckland  Lott  that  it  was 
in  his  character  of  executor  that  he  made  these  payments.  They 
appear  in  the  accounts  of  the  bank  —  they  do  not  appear  in  the  ac- 
counts of  the  executor.  It  is  obvious  that  Mr.  Lott  made  them  for 
his  partners  only,  and  the  firm  considered  themselves  to  be  alone  lia- 
ble for  this  debt.  No  reasonable  doubt  can  exist  but  that  in  the 
settlement  of  accounts  between  themselves  and  the  estate  of  the 


344  COURTS  OF  CHANCERY,  1852. 

Brown  v.  Grordon. 


testator  this  liability,  in  common  with  many  others  of  a  similar  de- 
scription, was  taken  into  account  in  settling  what  was  dne  to  or  from 
the  testator  in  respect  of  the  partnership.  It  would,  therefore,  be 
with  great  pain  if  I  should  find  myself  by  the  settled  decisions  on 
this  subject,  compelled  to  imply  any  such  agency. 

The  cases,  however,  have  no  such  tendency,  and,  in  truth,  the  case 
of  Way  V.  Bassett  decides  this  question  the  opposite  way.  The 
debt  at  the  death  of  the  testator  was  gone  at  law.  It  remained,  no 
doubt,  a  debt  due  from  his  estate  in  equity,  because  equity  considers 
it  to  be  unjust  that  where  two  or  more  persons  are  jointly  liable,  the 
death  of  one  should  throw  the  whole  debt  on  the  other  parties  jointly 
liable  with  the  deceased  debtor,  and  thus  exonerate  his  estate  ;  and 
this,  as  was  justly  urged  in  argument,  is  the  principle  in  Wilkinson 
V.  Henderson^  Winter  v.  Innes^  Ex  parte  Kendall^  and  Way  v.  Bassett^ 
where  it  is  expressly  stated ;  but  even  if  the  principle  were  applica- 
ble here,  and  if  as  between  the  partners  the  estate  of  the  testator 
had  never  borne  its  share,  how  would  the  plaintiff  be  entitled? 
Christopher  Flood,  the  survivor  of  the  three  partners,  died  in  March, 
1843,  and  the  bill  was  not  filed  till  July,  1849.  Even,  therefore,  on 
this  principle  the  statute  would,  without  any  assistance  arising  from 
this  equitable  doctrine,  have  barred  all  remedy  against  the  personal 
estate  of  the  testator  in  six  years  after  the  death  of  the  surviving 
partner,  that  was  in  March,  lo49.  In  every  way,  therefore,  that  I 
regard  it,  I  am  of  opinion  that  the  right  to  go  against  the  personal 
estate  of  the  testator  had  ceased  prior  to  the  filing  of  the  bill. 

a  the  personal  estate  of  the  testator  is  not  affected,  neither  is  the 
real  estate,  unless  it  be  by  the  trust  that  he  has  created,  and  as  I  am 
of  opinion  that  the  payment  of  interest  may  be  wholly  disregarded 
as  far  ats  relates  to  the  personal  estate,  it  follows  on  the  same  princi- 
ple, and  for  the  reasons.  I  have  stated  (which  are  equally  applicable 
to  both  sorts  of  property)  that  this  claim  will  not  affect  the  real 
estate.  If,  therefore,  the  real  estate  of  the  testator  can  be  fixed  with 
the  payment  of  this  sum  of  money,  it  must  be,  as  I  have  already 
stated,  in  respect  of  the  form  in  which  he  has  devised  his  real  estate, 
by  making  it  subject  to  the  trust  for  the  payment  of  his  debts.  The 
trust  is  undoubtedly  clear  and  distinct ;  but  I  am  of  opinion  it  will 
not  entitle  the  plaintiff  to  enforce  the  payment  of  this  sum  of  money 
against  the  testator's  real  estate,  and,  in  truth,  it  is  not  now  a  debt 
recoverable  against  that  estate. 

The  case  stands  thus  — At  the  testator's  death  there  was  not  any 
debt  at  law,  but  an  equity  existed  by  which  the  plaintiff  was  entitled 
to  stand  in  the  place  of  the  surviving  partners  against  the  testator's 
estate.  This  is  what  was  decided  in  Way  v.  Bassett  The  plaintiff 
has  thought  fit  not  to  avail  himself  of  that  equity,  but  has,  in  lieu 
thereof,  accepted  the  surviving  partners,  who  were  liable  to  him  at 
law,  as  his  only  debtors.  Can  it  be  properly  argued  that  in  this  state 
of  things  he  is  a  cestui  que  trust,  under  the  trust  created  by  the  testa- 
tor's will ;  and  if  he  be  so,  that  having  neglected  all  claim  against 
the  estate  from  June,  1833,  to  July,  1849,  when  the  bill  was  filed,  a 
period  of  sixteen  years,  he  can  now  seek  to  enforce  this  equity  by 
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means  of  this  trust  ?  I  am  of  opinion  that  he  cannot.  He  has,  from 
the  earliest  period,  since  the  death  of  the  testator,  till  the  bankruptcy 
of  the  surviving  partners,  accepted  the  partners  as  his  debtors,  and 
has  proved  his  debt  against  their  estate  as  if  they  were  his  sole 
debtors.  .  ITiis,  alone,  according  to  the  doctrine  in  Thompson  v.  Pet' 
cival^  would  discharge  the  testator's  estate. 

But  it  .is  further  to  be  observed,  that  by  accepting  them  as  his 
debtors,  and  taking  no  step  against  the  testator's  estate,  he  has  made 
it  impossible  for  the  court,  if  he  relied  on  this  equity,  to  place  the 
parties  interested  in  the  estate  of  the  testator  in  the  sante  position  in 
which  they  would  have  been  if  this  equity  had  been  earlier  enforced. 
If,  at  the  death  of  the  testator,  the  plaintiff  had  insisted  on  payment 
out  of  the  assets  of  the  testator,  the  effect  would  have  been,  that  the 
estate  would  have  been  recouped  by  a  ^ntribution  from  the  surviv- 
ing partners  in  the  settlement  of  accounts  between  them,  and  no 
injustice  would  have  been  then  occasioned.  No  such  contribution 
would  now  be  possible,  and  it  does  not  appear  to  me  to  be  consistent 
with  the  principle  under  which  this  court  administers  its  equity  to 
allow  the  plaintiff  to  claim  the  benefit  of  one  which  he  has  repudi- 
ated for  sixteen  years,  and  when  the  position  of  the  parties  is  so 
materially  altered  that  it  could  not  be  enforced  againstrthe  defendants 
^without  doing  manifest  injustice  to  them. 

I  am  of  opinion,  therefore,  that  the  trust  for  the  payment  of  debts, 
created  by  the  will  of  the  testator,  does  not  entitle  the  plaintiff  to 
the  relief  he  asks,  and  that,  consequently,  his  case  fails,  and  his  bill 
must  be  dismissed,  with  costs. 


In  re  Harrison's  Trusts.* 

Noyember  24, 1852. 

Trustees  —  Appointment  —  Power  — 13  ^  14  Vict.  c.  60  —  Breach  of 

Trust. 

A  trustee  going  out  of  the  jurisdiction  is  not  thereby  incapable,  unwilling,  or  unable  to  act 
within  the  terms  of  the  power  to  appoint  new  trustees,  and  an  application  to  the  court  is 
proper.  But  if  a  breach  of  trust  has  been  committed,  this  court,  though  it  sanctions  the 
appointment  of  a  new  trustee,  will  make  no  order  as  to  the  trust  property. 

This  petition  was  presented  by  Thomas  Bownass  and  Richard 
Batty,  praying  that  twenty  Leeds  and  Bradford  Railway  shares, 
standing  in  their  names  and  in  the  name  of  Henry  Harrison,  might 
be  vested  in  the  petitioners,  and  transferred  to  them  without  H. 
Harrison  joining  in  such  transfer,  and  that  the  dividends  might  be 
paid  to  the  petitioners.     It  also  asked  that  R.  Bownass  might  be 
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appointed  a  trustee  jointly  with  the  petitioners,  in  the  place  of  H. 
Harrison. 

James  Harrison,  by  his  will,  dated  the  29th  of  April,  1846,  gave 
all  his  personal  estate  to  the  petitioners  and  H.  Harrison,  whom  he 
appointed  his  executors  upon  trust  to  invest  the  produce  in  any  of 
the  public  stocks,  funds,  or  securities  of  the  United  Kingdom,  or  any 
real  securities  in  England  or  Wales,  with  liberty  to  vary  the  invest- 
ment, and  stand  possessed  thereof  upon  certain  trusts  therein  men- 
tioned. The  will  also  provided  that  the  surviving,  continuing,  or 
retiring  trustee  or  trustees  should  appoint  other  persons  to  supply  the 
vacancy  "  if  the  trustees  thereby  appointed,  or  any  or  either  of  them, 
should  die  in  his  lifetime,  or  should  at  his  decease  renounce  or  be 
incapable  of  acting  in  the  trusts,  or  if  any  trustee  should  at  any  time 
thereafter  die  or  become  u#willing,  or  unable  to  act  in  the  trust" 
The  trustees,  after  the  decease  of  the  testator,  invested  a  part  of  the 
personal  estate  in  the  purchase  of  twenty  60/.  shares  in  the  Leeds 
and  Bradford  Railway  Company,  each  of  which  had  been  guaranteed 
10/.  per  cent,  on  the  leasing  of  the  line  to  the  Midland  Railway 
Company ;  but  that  company  subsequently  purchased  the  Leeds  and 
Bradford  Railway,  and  gave  the  shareholders  an  option  of  taking 
shares  in  the  Midland  Railway  Company,  and  to  take  these  shares 
in  reduction  of  the  purchase-money,  and  to  issue  new  shares  in  the* 
Midland  Counties  Railway  Company,  if  the  purchase-money  for  the 
Leeds  and  Bradford  Railway  Company  was  repaid  to  them  within  a 
reasonable  time.  This  the  petitioners  desired  to  accept,  as  they  con- 
sidered it  advantageous  for  the  cestui  que  trust ;  but  as  H.  Harrison 
had  gone  to  Australia  without  saying  where  or  leaving  any  address, 
this  petition  was  presented  to  ask  the  sanction  of  the  court.  It  was 
also  asked  that  Richard  Bownass  might  be  appointed  a  trustee  in  the 
place  of  H.  Harrison. 

&  Smithy  in  support  of  the  petition.  The  trustees  were  not  justi- 
fied in  purchasing  railway  shares  with  the  trust  funds ;  it  was  there- 
fore a  breach  of  trust ;  but  this  court  will  not  refuse  to  enable  the 
trustees  to  carry  out  an  arrangement  beneficial  to  the  cestui  que  trust. 
The  words  of  the  power  to  appoint  new  trustees  make  this  applica- 
tion necessary,  as  the  words  "  unable  to  act "  are  not  considered  to 
apply  to  a  trustee  merely  going  out  of  the  jurisdiction.  In  re  WaUSj 
20  Law  J.  Rep.  (n.  s.)  Chanc.  337 ;  s.  c.  4  Eng.  Rep.  67 ;  and  by 
the  13  &  14  Vict.  c.  60,  s.  35,  this  court  has  power  to  vest  the  shares 
in  the  trustees. 

The  Master  of  the  Rolls.  I  think  I  may  make  an  order  for 
appointing  new  trustees;  but  I  shall  refuse  to  make  any  order 
respecting  the  transfer  of  the  shares,  lest  by  so  doing  I  should  sano- 
tion  what  might  turn  out  to  have  been  a  breach  of  trust. 


ri 
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Kovemher  11, 1852* 

Evidence  — 15  &  16  VicL  c.  86. 

A  cause  was  at  issue  before  the  Chancery  Procedore  Amendment  Act  and  the  orders  made 
under  it  came  into  operation,  but  no  evidence  had  been  taken.  The  court,  in  the  exercise 
of  its  discretion,  on  the  motion  of  the  defendants,  the  plaintiff  opposing,  ordered  that  the 
evidence  in  the  cause  should  be  taken  according  to  the  method  prescribed  bj  the  act  and 
orders. 

Issue  was  joined  in  this  cause  on  the  18th  of  May,  1852.  One 
of  the  witnesses  had  been  examined  de  bene  esse,  on  account  of  his 
great  age  and  infirmity.  No  interrogatories,  however,  had  been  filed 
for  the  examination  of  witnesses  generally  in  the  cause,  and  no  other 
evidence  had  been  taken.  This  was  a  motion  on  behalf  of  the 
defendants,  that  the  evidence  in  the  cause  might  be  taken  under  the 
new  system. 

Bacon  and  Stevens,  for  the  motion. 

Russell  and  BazalgeUCy  for  the  plaintiff,  resisted  it  The  sections 
of  the  15  &  16  Vict  c.  86,  and  the  orders  of  the  7th  of  August,  1852, 
relating  to  the  new  method  of  taking  evidence,  were  referred  to. 

Stuart,  V.  C.  The  provisions  of  the  act  of  parliament  of  the 
last  session,  which  have  been  referred  to  in  the  argument,  and  the 
provisions  of  the  general  orders  of  the  court  for  effectuating  the 
purposes  of  that  act,  and  made  under  its  authority,  have  imposed 
upon  the  court  in  this  case,  and  are  likely  to  impose  upon  it  in  cases 
of  a  similar  nature,  a  task  of  very  great  difficulty.  The  defendants 
ask  here,  that  the  evidence  upon  the  matters  in  issue  between  them- 
selves and  the  plaintiff  in  this  case,  may  be  taken  according  to  a 
system  and  practice  hitterto  new  and  untried.  The  plaintiff  on  the 
other  hand  resists  that  application,  and  asks  the  court  to  allow  the 
evidence  to  proceed  under  the  old  system,  he  having  filed  his  bill  at 
the  time  when  he  had  reason  to  expect  that  he  would  have  the  means 
of  proving  his  case  under  the  old  system  and  under  no  other.  I  am 
to  decide  upon  the  construction  of  the  act,  the  orders,  and  the  facts 
brought  before  the  court  to  guide  its  discretion,  whether  it  is  proper 
that  the  application  should  be  granted. 

The  plaintiff,  in  the  first  place,  resists  the*  application  upon  the 
ground  that  nothing  has  been  shown  in  support  of  this  application 
sufficient  for  the  court  to  grant  it ;  nay,  if  the  court  were  to  grant  it, 
it  must  be  a  motion  of  course  in  every  other  case  pending  before  the 
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court.  I  do  not  think  that  this  is  an  accurate  view  of  the  case  or 
of  the  grounds  upon  which  the  court  is  applied  to  here.  I  think  that 
it  by  no  means  follows  that,  if  the  court,  in  this  case,  should  grant 
the  application,  it  must  grant  it  in  every  other  case.  There  are 
matters  here  brought  before  the  court  that  are  not  matters  which 
must  occur  in  every  other  case,  and,  as  the  parties  moving  assert, 
give  good  ground  for  the  court  to  proceed  in  the  case  in  the  exercise 
of  its  discretion.  Now,  it  is  plain  that  the  intention  of  the  act  of 
parliament  was,  that  the  mode  of  taking  evidence  in  causes  before 
the  court  should  be  altered,  because  the  old  mode  was  considered  to 
be  defective;  it  is  also  evident  that  it  was  in  the  contemplation 
of  the  judges  of  this  court,  who  had  authority  to  make  orders  sus- 
pending the  operation  of  tlfese  enactments,  that  cases  might  occur 
in  which  it  might  be  highly  inconvenient,  and  not  at  all  conducive  to 
the  principles  of  justice,  to  extend  the  new  system  to  causes  actually 
at  issue,  and  in  which  the  evidence  might  be  taken,  either  altogether 
or  to  a  great  extent,  according  to  the  old  system. 

Cases  might  occur,  it  was  conceived,  in  which  evidence  taken 
according  to  the  old  system,  in  causes  already  at  issue,  might  be 
allowed  to  be  used  without  reference  to  the  matters  in  issue,  in  such 
a  way  as  to  have  those  matters  disposed  of  in  a  perfectly  satisfactory 
way,  and  it  was  conceived,  I  presume,  from  the  terms  of  the  general 
orders,  that  the  majority  was  likely  to  consist  of  cases  in  which,  to  a 
great  extent,  the  evidence  had  been  completed  under  the  old  system. 
Now,  the  present  case  is  not  one  of  that  kind.  In  this  instance,  in 
the  month  of  September  last,  no  interrogatories  had  been  filed; 
nothing  had  happened  except  that  the  cause  was  simply  at  issue, 
and  the  plaintiff  was  aware  that  the  defendants'  view  of  the  matter 
was,  consistently  with  the  view  of  the  legislature,  that,  nothing 
having  been  done  at  the  time  towards  the  taking  of  the  evidence  in 
the  cause  in  the  one  way  or  the  other,  it  was  desirable  that  the  evi- 
dence should  be  taken  according  to  that  system  which  the  legislature 
had  declared  to  be  the  best.  If  it  was  the  view  of  the  general  orders 
of  the  7th  of  August  last,  that,  in  the  majority  of  causes  at  issue, 
the  evidence  niay  have  been  taken  to  a  considerable  extent,  that  order 
does  not  apply  to  the  present  case.  I  think,  then,  that  the  argument 
grounded  upon  the  tefms  of  the  general  orders  of  the  7th  of  August, 
and  that  section  which  has  been  referred  to,  does  not  apply  to  the 
present  case.  I  think  that  here,  where  nothing  has  been  done  except 
the  cause  simply  being  at  issue,  it  was  open  to  the  defendants  to 
show  the  court  that,  nothing  having  been  done  as  to  the  mode  of 
taking  the  evidence,  from  the  nature  of  the  points  at  issue  in  the 
cause,  it  was  more  convenient  that  the  new  mode  should  be  re- 
sorted to. 

It  was  next  suggested,  on  the  part  of  the  plaintiff,  that  he  ought 
not  to  be  made  the  victim  of  a  new  experiment ;  that  he  had  begun 
his  litigation  under  the  old  system,  and  ought  to  be  permitted  to  pro- 
ceed under  it.  But  that  is  a  matter  on  which  the  general  orders  of 
the  court  have  authorized  me  to  exercise  a  discretion.  The  difficulty 
of  the  task  is  rendered  more  difficult  by  the  assertion  of  the  plaintiff 
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of  his  right  to  proceed  in  the  course  which  he  had  begun.  Still  it  is 
my  duty,  looking  at  the  matters  in  issue  between  the  parties,  and  the 
way  in  which  the  evidence  is  proposed  to  be  taken,  to  decide  upon 
the  conflicting  views  of  the  plaintiff  and  the  defendants,  in  which  of 
the  two  ways  justice  would  be  administered  between  the  parties  most 
expeditiously  and  most  cheaply.  Now,  when  I  look  to  the  matters 
in  issue  in  the  cause,  they  seem  to  me,  if  the  new  system  is  worth 
any  thing,  to  be  such  matters  as  are  peculiarly  within  the  view  of 
of  the  legislature  in  altering  the  mode  in  which  evidence  shall  be 
taken.  No  doubt  the  old  system  of  taking  evidence  in  this  court  was 
a  defective  mode ;  its  defect  was  always  felt ;  but  it  is  to  be  consid- 
ered that,  as  to  the  new  mode,  he  must  be  a  very  bold  man  who  will 
say  that  there  are  not  defects  in  the  mode  of  taking  evidence  by  ex- 
amining witnesses  vivd  voce  and  by  affidavit  in  the  form  contemplat- 
ed. There  may  be  proved  to  be  defects  of  a  very  formidable  kind ; 
but,  if  I  find  that  the  legislature,  in  its  wisdom,  looking  at  the  defects 
on  both  sides,  was  of  opinion  that  the  new  mode  was  likely  to  be 
more  effectual  than  the  old,  and  has  made  it  imperative,  as  the  order 
has  made  it  imperative,  when  the  cause  was  not  at  issue  before  the 
new  orders  came  into  operation,  that  the  new  mode  should  be  pur- 
sued, I  think  that,  in  the  peculiar  circumstances  of  this  case,  it  is  fit 
and  proper,  and  a  discreet  thing  on  the  part  of  the  court,  to  allow  the 
evidence  to  proceed  in  the  mode  which  the  legislature  has  declared 
to  be  the  best.  I  am  influenced  in  coming  to  this  conclusion  very 
much  by  the  fact  that,  in  point  of  delay  and  expense,  so  far  as  one 
can  speculate  upon  such  matters,  they  are  likely  to  be  much  less  in 
bringing  the  litigation  to  its  ultimate  result  by  proceeding  by  the 
examination  of  witnesses  under  the  new  system  than  under  the  old, 
if  the  new  system  be  worth  any  thing  at  all ;  and  I  am  not  at  liberty, 
sitting  in  this  court,  to  say  that  the  new  system  is  not  the  better  sys- 
tem of  the  two,  since  it  is  that  which  has  received  the  sanction  of 
the  legislature  in  consequence  of  the  defects  in  the  old. 

Upon  the  whole,  therefore,  I  think  that,  in  the  exercise  of  my  dis- 
•cretion,  as  well  as  I  can  exercise  it,  this  is  a  case  in  which  the  appli- 
cation of  the  defendants  ought  to  be  granted ;  and,  in  disposing  of 
this  case,  I  have  felt  it  to  be  my  duty,  as  I  shall  in  all  these  cases,  to 
struggle  as  much  as  possible  with  any  difficulties  or  uncertainties 
that  may  arise  from  the  language  of  the  orders  of  this  court,  in  order 
to  effectuate  what  was  the  great  object  of  the  act  of  parliament,  the 
enabling  parties  to  meet  on  equal  terms  in  this  court,  and  have  the 
questions  between  them  disposed  of  with  as  little  delay  and  as  little 
expense  as  possible. 
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Production  of  Documents  — 15  8f  16  VicU  c.  86. 

A  motion  by  the  defendant  that  the  plaintiiF  should  nrodnce,  on  oath,  all  the  documents  in 
his  possession  or  power  relating  to  the  matters  in  m&  suit,  (the  defendant  not  specifying 
any  documents  or  giving  any  evidence  that  the  plaintiff  had  any,)  was  refused,  wiih 
costs. 

This  was  a  motion,  on  the  part  of  the  defendant  in  this  case, 
made  under  the  20th  section  of  the  15  &  16  Vict  c.  86,  for  the  pro- 
duction by  the  plaintiff  "  on  oath  of  all  the  documents  in  his  posses- 
sion or  power  relating  to  the  matters  in  the  suit "  —  (following  the 
terms  of  the  section.) 

The  defendant  did  not  specify  any  documents,  or  give  any  evi- 
dence to  show  that  the  plaintiff  had  any  documents, 

Russell  and  Wi  Wi  Cooper^  for  the  motion. 

Malins  and  JI  H,  Humphreys^  for  the  plaintiff,  resisted  it 

Stuart,  V.  C.  It  is  perfectly  clear  that  this  act  of  parliament 
cannot,  according  to  any  reasonable  construction  of  the  words  of  it, 
be  held  to  sanction  an  application  of  this  kind.  This  is  an  applica- 
tion for  the  production  of  all  documents  in  the  possession  or  power 
of  the  plaintiff.  The  court  can  never  act  upon  an  application  of  this 
kind  without  some  clear  and  distinct  statement  of  what  the  docu- 
ments are.  This  is  the  principle  and  the  rule  of  the  court  But 
when  the  terms  of  the  act  of  parliament  are  looked  at,  a  more  obvi- 
ous misconception  of  the  intention  of  the  legislature  can  scarcely 
occur  than  is  evinced  by  the  terms  of  this  notice  of  motion.  Here  i% 
a  notice  of  motion  against  the  plaintiff  to  produce  all  documents  in 
general  terms.  No  particular  documents  are  specified,  and  there  is 
no  description  to  guide  the  court  as  to  what  is  asked.  There  is  not  a 
tittle  of  evidence  to  show  that  the  plaintiff  has  a  single  document  in 
his  possession.  There  is  no  pretence  for  the  application,  and  the 
motion  must  be  refused,  with  costs. 
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the  following  persons,  that  is  to  say,  the  plaintiff,"  &c.  (a  number  of 
persons,  naming  them) ;  "  and  also  all  copies  of  letters  and  written 
communications  in  the  possession  or  power  of  the  said  plaintiff  relat- 
ing to  or  containing  any  entry  or  passage  relating  to  the  same  or  the 
like  matters  or  any  of  them,  written  or  sent  by  or  from  any  or  either 
of  them,  the  said  plaintiff,"  &c.  (a  number  of  persons,  naming  them) ; 
^  and  also  all  memorandum-books,  books  of  account,  other  books, 
accounts  of  moneys  from  time  to  time  paid,  laid*  out,  or  expended  by 
the  said  plaintifl^  other  accounts,  receipts,  vouchers,  maps,  plans, 
drawings,  sections,  journals,  reports,  certificates,  memoranda,  docu- 
ments, papers,  and  writings,  in  the  possession  or  po^r  of  the  said 
plaintiff,  relating  to,  or  containing  any  entry  or  passage  relating  to, 
the  several  contracts  and  works  in  the  pleadings  in  this  cause  men- 
tioned, or  any  of  the  matters  in  question  in  this  suit ;  and  that  the 
said  defendants,  the  Great  Western  Railway  Company,  may  be  at 
liberty  to  inspect  the  same  when  produced,  and  take  copies  thereof 
or  extracts  therefrom. 

In  support  of  the  motion,  the  solicitor  for  the  defendants  made  an 
affidavit  that,  from  information  obtained  in  the  conduct  of  the  cause, 
he  believed  that  the  plaintiff  had  in  his  possession  divers  letters,  &c.| 
(following  the  terms  of  the  notice  of  motion.) 

The  plaintiff  in  answer  to  the  motion,  made  an  affidavit,  stating 
that  an  immense  quantity  of  documents  had  come  into  his  posses- 
sion relating  to  the  works  which  were  the  subject  of  the  suit,  but 
that  they  were  much  scattered.  He  admitted  the  possession  of  some  * 
of  the  particulars  described  in  the  notice,  but  stated  that  in  order  to 
ascertain  what  came  within  the  description  or  were  relevant,  would 
require  a  laborious  and  expensive  search,  which  would  occasion 
serious  injury  to  him  and  delay  the  proceedings  in  the  suit. 

Bacon  and  Stevens^  for  the  motion. 

Russell  and  Bazalgette^  opposed  it,  and  cited  Fiott  v.  MuUins^ 
anle^  p.  390. 

Stuart,  V.  C.  I  think,  upon  the  whole,  that  the  defendants  have 
entitled  themselves  to  an  order  against  the  plaintiff  in  this  case. 
The  application  is  made  under  the  20th  section  of  the  act  of  last 
session,  cap.  86.  The  terms  in  which  the  enactment  of  that  section 
is  expressed  are  very  large  and  comprehensive.  It  has  been  stated 
very  justly  that  the  view  of  the  legislature  in  that  section  was  to 
give  to  a  defendant,  without  the  more  costly  process  of  a  bill  of  dis- 
covery, means  of  obtaining  the  production  of  docunients  in  the  pos- 
session of  the  plaintiff  which  related  to  the  matters  in  question  in  the 
suit  It  however  has  imposed  upon  the  court  the  duty  of  exercising  a 
discretion  in  ordering  such  production,  for  very  obvious  reasons ;  be- 
cause there  may  be  many  documents  in  the  possession  or  power  of  the 
plaintiff  relating  to  matters  in  question  in  the  suit,  the  production  of 
which  might  be  altogether  nugatory  or  unnecessary.  What  I  have 
to  consider  on  the  present  occasion  is,  whether  it  appears  from  the 
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evidence  before  the  court  that  there  axe  in  this  case  documents  in  the 
possession  of  the  plaintiff  relating  to  the  matters  in  question  in 
the  cause,  of  which  it  is  fit  and  proper,  from  the  information  which 
the  court  has  before  it  as  to  the  nature  of  the  litigation  and  the 
nature  of  these  documents,  that  it  should  order  the  production  on 
oath  by  the  plaintiff! 

Now,  I  find  in  this  case  that  the  subject-matter  of  the  suit  is  the 
right  of  the  plaintiff,  which  he  asserts,  to  recover  from  the  defendants 
certain  sums  of  money  which  he  alleges  to  be  due  to  him  under  cer- 
tain contracts  that  subsisted  between  them.  I  find  that,  in  the  course 
of  the  litigation,  the  plaintiff  thought  it  material  for  his  case  to  com- 
pel the  defendants  to  make  the  most  ample  discovery  and  production 
of  documents  in  their  possession  relating' to  the  subject  of  the  suit 
I  find,  moreover,  from  the  evidence  now  before  me,  that  the  defend- 
ants allege,  and  the  plaintiff  admits,  that  he  has  in  his  possession 
documents  relating  to  the  matters  in  question  in  the  cause.  What  I 
have  to  consider  is,  whether  upon  this  general  admission,  it  is  proper 
that  there  should  be  a  production  ordered  at  the  instance  of  the  de- 
fendants. 

Now,  it  appears,  strangely  enough,  from  the  case  stated  by  the 
plaintiff  in  his  own  affidavit,  that  an  enormous  mass  of  documents 
relating  to  matters  in  question  in  this  cause  is  in  his  possession ; 
that  he  has  been  litigating  upon  the  matter  to  which  the  documents 
relate  for  five  years,  and  has*  never  for  himself  ascertained  the  con- 
tents of  those  documents,  so  as  to  be  able  to  state  whether  they  do 
immediately  relate,  in  such  a  way  as  to  enable  the  court  to  exercise 
a  more  particular  judgment  upoh  their  contents,  to  the  matters  in 
question  ill  the  cause.  I  think,  that,  in  a  cause  conducted  under 
such  circumstances  with  regard  to  the  documents  in  the  possession 
of  the  plaintiff  himself,  the  case  is  preeminently  one  in  which  the 
court  should  exercise  its  discretion  in  favor  of  the  defendants,  so  as  to 
give  the  most  ample  means  of  investigation  as  to  the  nature  of  those 
documents.  Such  want  of  diligence,  I  do  not  say  of  caution,  on  the 
part  of  the  plaintiff  himself  with  reference  to  these  documents,  is  a 
very  strong  reason  for  the  court,  exercising  its  utmost  power,  to  give 
the  defendants  the  means  of  investigation  on  their  part  of  the  contents 
of  these  documents.  I  therefore  think  it  is  my  duty  to  make  an  order 
according  to  the  terms  of  the  notice  of  motion,  with  some  qualification 
with  reference  to  the  time.  What  the  act  of  parliament  authorizes  me 
to  make  will  be  an  order  for  the  production  on  oath  by  the  plaintiff: 
that  is,  the  plaintiff  must,  under  the  order  I  am  about  to  make,  state 
more  particularly  on  oath  the  nature  of  these  documents  which  are 
in  his  possession.  It  is  needless  for  me  to  consider,  in  the  present 
state  of  the  matter,  any  question  that  may  arise  with  reference  to  the 
form  in  which  that  oath  will  be  made  by  the  plaintiff;  all  that  I  can 
do  is,  in  the  terms  of  the  act  of  parliament,  to  order  him  to  produce 
them  on  oath,  and  to  give  him  a  reasonable  time  for  that  production. 
The  time  asked  by  the  notice  of  motion  is  twenty-eight  days,  which 
I  think  is  too  short.  K  you  can  arrange  between  yourselves  the 
time  within  which  the  affidavit  can  be  made,  I  will  make  the  order. 

30* 
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I  am  aware  that  the  plaintiff  in  his  affidavit  has  stated  that  great 
inconvenience,  and  great  loss  to  himself  will  accme  from  the  inves- 
tigation which  will  be  necessary  in  consequence  of  the  order  that  I 
am  about  to  make.  That  inconvenience  and  that  loss  have  been 
ahready  incurred  by  these  defendants,  in  reference  to  a  similar  inves- 
tigation as  to  docimients  in  their  possession,  at  his  instance ;  and  I 
do  not  think  that  the  plaintiff  who  has  commenced  the  litigation, 
can  properly  object  to  any  degree  of  inconvenience  and  expense  to 
himself  that  may  arise  from  what  is  necessary,  in  order  that  complete 
justice  may  be  done  between  the  parties.  It  is,  however,  the  duty 
of  the  court  to  see  that  nothing  unreasonable  or  harsh  is  exacted  by 
the  defendants  by  the  order  of  the  court  with  reference  to  that  expense 
and  inconvenience  to  which  he  must  necessarily  be  put.  I  therefore 
wish  the  parties  would  agree,  if  possible,  to  some  proper  time  to  be 
mentioned,  in  order  that  some  time  may  be  fixed  by  the  court 


Everett  v.  Belding.^ 

Noyember  19, 1852. 

Estaie — Defendant  Owner — fieceiver. 

A  defendant,  who  is  the  owner  and  occupier  of  an  estate  snbject  to  a  chaige  which  this  suit 
seeks  to  enforce,  will  be  compelled  to  attorn  to  a  reoeiyer,  and  a  reference  will  be  dix«cted 
to  the  Master  to  fix  an  oocnpation  rent  * 

This  suit  was  instituted  to  obtain  payment  of  a  sum  of  money 
which  had  been  made  a  charge  upon  several  real  estates,  a  part  oi 
which  was  in  the  occupation  of  the  owner,  who  was  a  defendant.  A 
receiver  had  been  appointed  in  the  cause,  and  notice  was  served  upon 
the  defendant,  who  refused  either  to  attorn  or  give  up  possession  to 
the  receiver. 

Morris  now  moved  that  the  defendant  might  give  up  possession  to 
the  receiver,  and  that  it  might  be  referred  to  the  Master  to  fix  an  oc- 
cupation rent     GriffUh  v.  GriffUh,  2  Ves.  sen.  400. 

The  Master  op  the  Rolls.  You  may  take  an  order  that  the 
defendant  do  attorn  to  the  receiver,  and  refer  it  to  the  Master  to  fix 
an  occupation  rent 

The  defendant  had  been  served  with  notice  of  this  application,  but 
he  did  not  appear. 


1  22  Law  J.  Bep.  (n.  s.)  Cbanc  70. 
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ROOTH  V.  TOMLINSON.^  • 

NoTember  19,  22, 1852. 

Evidence  — Defendant  — Examination  vivd  voce. 

The  15  &  16  Vict  c.  80,  a.  15,  and  the  15  &  16  Vict  c.  86,  do  not  empower  the  conrt  to 
direct  an  examination  of  a  defendant  vivd  voce  in  the  Mafttei^s  office,  in  a  suit  at  iisne 
before  the  latter  act  was  passed.  « 

This  was  a  motion  on  behalf  of  the  plaintiff,  for  leave  to  examine 
the  defendant  vivd  voce  before  the  Master.  The  cause  was  at  issue 
before  the  15  &  16  Vict.  c.  80,  and  the  15  &  16  Vict.  c.  86,  and  a 
decree  had  been  made,  directing  a  reference  to  the  Master^  who  was 
to  be  at  liberty  to  examine  the  defendant  on  interrogatories. 

Llat/d  and  Bxslop  Clarke^  for  the  motion,  insisted  that  the  15  &  16 
Vict  c.  86.  ss.  39,  40,  and  the  15  &  16  Vict  c  80.  ss.  1;  29,  36,  39, 
enabled  the  court  to  direct  an  examination  vivd  voce.  Cable  v. 
Cooper^  16  Jurist,  969,  s.  c.  13  Eng.  Rep.  439. 

Follett  and  Kinglakey  for  the  defendant  The  suit  being  at  issue, 
the  acts  do  not  apply.  It  will,  in  effect,  be  varying  a  decree  upon 
motion  — 15  &  16  V  let  c  80,  ss.  13, 14. 

Lloydj  in  reply. 

The  Master  of  the  Bolls.  I  have  spoken  to  the  judges  in 
the  other  branches  of  this  court,  and  I  am  of  opinion  that  the  sta- 
tutes do  not,  in  the  present  case,  authorize  me  to  make  an  order 
for  the  examination  of  the  defendant  vivd  voce.  The  15  &  16  Vict 
c.  86,  relates  only  to  causes  brought  into  the  Master's  office  after 
it  came  into  operation,  but  causes  already  in  the  Master's  office 
must  be  proceeded  with  according  to  the  old  practice.  I  must, 
therefore,  refuse  the  motion,  but  without  costs. 


^  22  Law  J.  Bep.  (n.  s.)  Chane.  75. 
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HeWITSON  r.    TODHUNTER.^ 


December  4, 1852. 


Will — Construction — Lapse — Personal  Representatives — 15  4"   16 

Vict.  c.  86,  s.  44. 

• 

A  bequeathed  a  legacj  of  5,000/.  to  B,  with  a  dedaratioii  that  if  B  died  in  his  lifetime,  the 
legacy  should  not  lapse,  bat  should  g:o  and  deyolre  on  his  personal  representatires.  B 
died  m  A's  lifetime,  haying,  by  his  will,  appointed  C,  his  widow,  and  X)  his  execntor  and 
executrix,  and  given  all  his  personid  estate  to  C,  and  leaying  C  and  three  children  his 
next  of  kin  according  to  the  Statute  of  Distribntion.    C  and  T)  both  proved  the  will :  — 

Heid,  that  C  in  her  own  right  was  alone  entitled  to  the  legacy  of  5,000/. 

On  the  hearing  of  a  petition  relating  to  the  disposition  of  a  tmst  ftmd,  it  appeared  that  A 
had  an  interest  in  it  whidi  might  oe  asserted.  A  died  in  the  United  States,  haying  by  his 
will»  appointed  B  his  execntor,  who  proyed  the  will  there,  bnt  not  in  this  conntry.  dom- 
sel  appeared  for  B  at  die  hearing.  The  court,  at  the  hearing,  under  the  15  &  16  Vict  e. 
86,  appointed  B's  counsel  to  represent  B*s  estate. 

John  Todhunteb,  by  his  will,  after  diiecting  his  real  and  personal 
estate  to  be  sold  and  converted  into  money,  made  the  following 

disposition : — 

« 

'^As  to  the  snrplns  of  all  my  ready  moneys,  the  said  moneys  to 
arise  from  the  sale  of  my  real  estates,  and  from  the  sale,  collec- 
tion, and  getting  in  of  my  personal  estate  as  hereinbefore  men- 
tioned, npon  trust  to  pay  and  remit  to  my  brother-in-law,  Joseph 
Sill,  of  Philadelphia,  in  the  United  States,  5,000/.,  and  also  to  pay 
and  remit  to  my  brother,  William  Todhunter,  of  Philadelphia  afore- 
said, the  sum  of  5,000/.,  and  I  declare  that  in  case  either  of  them, 
Joseph  Sill  or  William  Todhunter,  shall  depart  this  life  In  my  life- 
time, the  share  of  him  so  dying  shall  not  lapse,  but  shall  go  or 
devolve  upon  his  personal  representatives." 

William  Todhunter,  the  legatee,  died  in  1848,  at  Philadelphia,  in 
the  lifetime  of  the  testator,  having  by  his  will,  appointed  his  widow, 
Mrs.  Todhunter,  and  Mr.  Thomas,  his  executors,  and  bequeathed  all 
his  property  to  his-widow.^  Mrs.  Todhunter  and  Mr.  Thomas  proved 
the  will  of  William  Todhunter,  in  the  United  States.  William  Tod- 
hunter left  issue  three  children  only. 

John  Todhunter  died  in  1849.  Mrs.  Todhunter  survived  John 
Todhunter,  but  afterwards  died. 

The  question  on  this  petition  was  as  to  whom  the  legacy  of  5,000/. 
given  to  William  Todhunter  and  his  personal  representatives  belong- 
ed in  the  events  which  had  happened;  the  claimants  being  the 


1  22  Law  J.  Bep.  (n.  b.)  Chanc  76. 
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widow  and  children  of  William  Todhunter,  and  Mr.  Thomas,  his 
surviving  executor. 

Bacon  and  C.  X  Simpson^  for  the  children  of  the  testator,  contended 
that,  by  the  term, "  personal  representatives,"  the  testator  intended 
the  next  of  kin  of  W.  Todhunter  according  to  the  Statute  of  Distri- 
bution, aftd  cited  Bridge  v.  Abbot,  3  Bro.  C.  C.  224 ;  and  Palin  ▼. 
milsj  1  Myl.  &  K.  470. 

Russell,  for  the  personal  representatives  of  Mrs.  Todhunter,  con- 
tended that  Mrs.  Todhunter  or  she  and  her  children  were  entitled. 

Wigram  said  that  he  appeared  for  Mr.  Thomas,  but  that  he  felt  a 
difficulty  from  the  circumstance  that  the  will  of  William  Todhunter 
had  not  been  proved  in  this  country. 

Stuart,  V.  C,  said,  that  the  late  act,  the  15  &  16  Vict  c.  86,  s.  44, 
had  given  the  court  very  large  powers  with  reference  to  proceeding  in 
causes  without  personal  representatives  of  claimants.  He  would  ex- 
ercise the  power  given  to  him  in  this  case  by  appointing  Mr.  Wigiam 
to  represent  the  estate  of  Mr.  William  Todhunter. 

W^am  then  contended,  that  Mr.  Thpmas  was  entitled  to  the  fund 
either  beneficially  or  as  a  part  of  the  assets  of  William  Todhunter, 
and  cited  —  Sanders  v.  Franks,  2  Madd.  154 ;  Mackenzie  v.  Mackenzie, 
21  Law  J.  Rep.  (n.  s.)  Chanc.  465 ;  s.  c.  8  £ng.  Rep.  67 ;  Price  v. 
Strange,  6  Madd.  161 ;  WaMis  v.  Taylor,  8  Sim.  241 ;  Long  v.  Long, 
21  Law  J.  Rep.  (n.  s.)  Chanc.  844 ;  s.  c.  10  Eng.  Rep.  70. 

Stuart,  V.  C,  said  that  he  thought  that  Mr.  Thomas  was  not  en- 
titled to  the  legacy  either  beneficially  or  as  part  of  the  assets  of  the 
testator ;  but  that  under  the  terms  of  this  particular  will,  Mrs.  Tod- 
hunter, the  widow  of  William  Todhunter,  who  was  executrix,  and 
the  only  person  beneficially  interested  in  his  personal  estate  under  his 
will,  was  entitled  to  the  legacy  of  5,000/. 
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Kovember  6, 15  and  20, 1852. 

Railway  Company  —  Specific  Performance  —  Contract  for  Purchase 
before  Act  Passed —  Tenant  for  Life —  Lands  Clauses  Consolido' 
tion  Act — Abandonment  of  Line  —  Hardship, 

^^  « 

The  Eastern  Counties  Railway  Company,  having  a  bill  before  parliament  for  enabline  them 
to  make  a  railway  from  W.  to  S.,  entered  into  an  absolute  agreement  with  A,  a  landowner 
on  the  proposed  line,  in  consideration  of  his  withdrawing  his  opposition  to  the  bill,  to  par- 
chase  a  house  and  six  acres  of  land,  which  stood  settled  on  A  for  life,  with  remainden 
oyer,  for  the  price  of  8,000/.,  and  5,000/.  additional  hy  waj  of  compensation,  and  undertook 
to  obtain  all  such  powers  and  to  do  all  such  acts  as  would  enable  A  to  sell  the  estate. 
The  bill  was  passed  containing  no  special  powers  as  to  A's  estate ;  but  the  company,  nnder 
their  compulsory  powers,  could  have  taken  two  acres  of  the  estate  as  within  their  line  <rf 
deviation.  No  funds  were  raised  under  the  act,  and  no  part  of  the  line  was  commenced. 
The  company  having  totally  abandoned  the  line,  sent  a  notice  to  A  that  they  should  not 
require  his  estate.  Upon  a  bill  filed  by  A  against  the  company,  before  their  compulBory 
powers  had  expired,  it  was 

Hddf  that  the  company  were  bound  specifically  to  perform  their  contract 

The  case  of  Wdb  y.  The  Direct  London  and  PorUnumth  Railwatf  Company^  21  Law  J.  Bep. 
(n.  b.)  Chanc  337;  B.  a  9  Eng.  Bep.  249,  is  to  be  explained  on  the  ground  of  the  uncer- 
tainty of  the  contract 

An  existing  railway  corporation,  duly  authorized,  promoted  a  bill  in  parliament  for  extend- 
ing their  line,  and  entered  into  an  onerous  contract  with  a  landowner  in  furtherance  of 
the  objects  to  be  carried  out  by  their  bilL  The  act  passed,  but  no  money  was  raised  under 
it,  and  the  scheme  utterly  failed : — 

Hddy  that  it  was  no  objection  to  enforcing  specific  performance  that  it  would  involve  the 
payment  of  the  purchase-money  out  of  £e  general  funds  of  the  company,  and  so  would 
work  hardship  upon  the  shareholders  who  had  no  notice  of  the  arrangement;  for  the  court 
could  not  recognize  the  rights  of  individual  members  as  distinct  from  the  rights  and  lia- 
bilities of  the  corporation  itself. 

» 

This  was  an  appeal  by  the  defendants,  the  Eastern  Counties  Rail- 
way Company,  against  a  decree  of  the  Vice- Chancellor  Knight  Bruce, 
for  specific  performance,  by  the  company,  of  an  agreement  for  the 
purchase  of  land  firom  the  plaintiff. 

The  facts  of  the  case  are  sufficiently  stated  in  the  report  of  the  case 
upon  the  original  hearing.  20  Law  J.  Rep.  (n.  s.)  Chanc  243 ;  s.  c. 
4  Eng.  Rep.  91. 

The  Solicitor^  General^  Wigram^  and  Folletty  for  the  plaintiff.  The 
contract  is  valid,  notwithstanding  it  requires  a  subsequent  act  of  par- 
liament to  carry  it  into  effect.  The  Great  Western  Railway  Compa- 
ny V.  The  Birmingham  and  Oxford  Junction  Railway  Company,  2  Phil. 
597.  It  is  not  ultra  vires;  for,  as  to  two  acres,  it  is  within  the 
line  of  deviation  allowed  by  the  act,  and  might  have  been  taken  by 
the  company,  under  their  compulsory  powers.  But  the  defendants 
cannot  now  set  up  the  objection  that  the  plaintiff  is  only  tenant  for 

^  22  Law  J.  Bop.  (n.  s.)  Chanc.  77 ;   16  Jar.  1051 ;   1  De  Gcz,  Macnaghten  k  Gor- 
don, 77. 
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life ;  for  they  were  aware  of  that  objection  at  the  time  of  the  con- 
tract, and  undertook  to  cure  it ;  Duke  v.  Bametty  2  Coll.  337.  The 
company  might  have  required  this  land  for  extraordinary  purposes 
under  the  Lands  Clauses  Consolidation  Act.  In  Webb  v.  The  Direct 
London  and  Portsmouth  Railway  Company^  specific  performance  was 
refused  on  the  ground  of  the  uncertainty  of  the  contract  In  Lord 
James  Stuart  v«  The  London  and  North*  Western  Railway  Company ^ 
21  Law  J.  Rep.  (n.  s.)  Chanc.  450 ;  s,  c.  11  Eng.  Rep.  112,  relief  was 
refused  on  the  ground  of  delay,  the  claim  not  being  made  until  the 
compulsory  powers  of  the  company  had  expired.  In  the  present  case 
the  plaintiff  filed  his  bill  a  year  before  those  powers  expired.  The 
court  will  not  allow  the  defendants  to  escape  from  their  contract  by 
their  own  wrong.  It  is  not  liable  to  objection  as  a  contract  to  apply 
the  funds  of  the  Eastern  Counties  Company  to  this  line,  though  by 
subsequent  events  these  funds  may  be  liable.  The  withdrawal  of 
opposition  is  a  good  consideration  for  the  contract.  Stanley  v.  The 
Chester  and  Birkenhead  Railway  Company ^  1  Rail.  Cas.  58. 

Bethellj  J.  Russellj  and  Grovej  for  the  defendants.  The  contract 
was  illegal  and  void  ab  initio^  as  the  purchase  was  made  for  the  pur- 
pose of  obtaining,  indirectly,  what  the  legislature  had  refused  to  grant. 
There  is  no  capital  applicable  to  the  payment  of  the  purchase-money. 
It  would  be  a  breach  of  trust  in  the  directors  to  apply  the  general 
funds  for  this  purpose ;  and  no  funds  have  been  raised  under  the  Wis- 
beach  and  Spalding  Act ;  and  that  act  only  binds  the  funds  to  be 
raised  under  it.  In  Lord  Petre  v.  Tiie  Eastern  Counties  Railway 
Company,  1  Rail.  Cas.  462,  the  existence  of  funds  applicable  to  the 
purpose  authorized  the  decision.  Here,  if  the  company  were  com- 
pelled to  take  the  land,  they  could  not  hold  it.  The  court  has  always 
exercised  a  discretion  in  withholding  its  assistance  for  the  performance 
of  unreasonable  agreements;  and  any  circumstance  of  hardship  in 
the  defendants'  situation  will  incline  the  court  not  to  interfere.  Wood 
V.  Griffith,  1  Swanst  54 ;  Gould  v.  Kemp,  2  Myl.  &  K.  308. 

Uie  Solicitor'  General  replied. 

November  15,  1852.  The  Lord  Chancellor.  In  this  case,  a 
question  arises  whether  this  court  will  or  will  not  enforce  the  specific 
performance  of  an  agreement  by  a  landowner  on  the  line  of  the  pro- 
jected railway,  for  the  sale  of  part  of  his  property,  entered  into  during 
the  progress  of  the  bill  in  parliament  The  bill,  as  it  was  originally 
passed,  enabled  the  Eastern  Counties  Company  to  make  a  railway 
firom  Wisbeach  to  Spalding ;  and  as  there  were  certain  plans  deposi- 
ted (as  there  always  are)  with  reference  to  the  intended  line,  and  a 
Eortion  of  the  line  upon  the  plan  was  intended  to  be  rejected  by  par- 
ament,  it  was  recited  by  section  13,  that,  "  whereas  on  the  plans 
deposited  as  aforesaid,  a  line  of  railway -is  delineated  diverging  out 
of  the  said  intended  railway,  and  terminating  by  a  junction  with  the 
Spalding  branch  of  the  Ambergate,  Nottingham  and  Boston  Railway, 
in  the  said  parish  of  Spalding;"  and  it  was  then  expressly  provided 
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that  nothing  contained  in  the  act  should  be  '^  held  or  construed  to  au- 
thorize the  Eastern  Counties  Railway  Company  to  make  the  said 
railway,  or  any  part  thereof,  between  the  point  of  divergence  from  the 
railway  by  this  act  authorized,  and  the  termination  thereof,  at  the  said 
Spalding  branch  of  the  Ambergate,  Nottingham  and  Boston  Rail- 
way." Then  there  was  an  authority  to  buy  land  not  exceeding  thirty 
acres  for  extraordinary  purposes.  The  compulsory  powers  of  the  act 
were  to  continue  for  three  years,  and  five  years  were  allowed  for  the 
completion  of  the  works,  and  so  on. 

Whilst  the*  bill  was  in  parliament,  and  before  that  particular  por- 
tion of  the  line  to  which  I  have  adverted,  and  to  which  this  13th 
section  refers,  had  been  rejected  by  parliament,  an  agreement  was 
entered  into  between  this  company,  (this  being  a  company  then 
regularly  established  and  incorporated  for  railway  purposes  to  a  great 
extent,  but  intending  by  this  bill  to  extend  their  railway,)  of  the  one 
part,  and  Mr.  Hawkes  of  the  other  part  It  recited  that  the  company 
had  promoted  this  bill,  and  that  the  proposed  railway  was  intended 
to  pass  near  to  the  residence  of  Mr.  Hawkes,  in  Spalding,  and  would 
most  seriously  damage  the  same  and  render  it  unfit  for  habitation, 
and  that  he  had  hitherto  opposed  the  bill,  but  consented  to  withdraw 
his  opposition  on  the  following  agreement.  The  company  then 
agreed,  "  That  in  the  event  of  the  said  bill  in  its  present  or  any 
amended,  modified,  or  altered  form,  for  the  like  objects  or  any  or 
either  of  them  (and  to  which  the  said  Eastern  Counties  Railway 
Company  shall  be  parties  or  promoters)  passing  into  a  law,  the  said 
Eastern  Counties  Railway  Company,  their  successors  or  assigns, 
shall  and  will  purchase,  and  they  do  hereby  in  such  case  agree  to 
purchase,  of  and  from  the  said  Henry  Hawkes  and  his  heirs,  and  the 
said  Henry  Hawkes  and  his  heirs  shall  and  will  sell,  and  he  doth 
hereby  accordingly  agree  to  sell  to  the  said  company,  their  successors 
or  assigns"  — in  short,  they  purchased  of  Mr.  Hawkes  this  property 
for  a  given  sum,  and  agreed  to  give  him  five  thousand  pounds  in 
addition  as  a  compensation  for  the  damage  done  to  him,  and  the 
inconvenience  from  removing  his  business.  And  then  it  was  re- 
cited, on  which  something  has  turned  in  this  discussion,  that  Mr. 
Hawkes  was  the  owner  of  the  mill  adjoining  the  proposed  station 
of  the  Ambergate,  Nottingham  and  Boston,  and  Eastern  Junction 
Railway  at  Spalding,  and  that  it  had  been  arranged  as  part  of  the 
terms  that  the  company  should  enter  into  another  agreement ;  then 
they  did,  in  fact,  enter  into  an  agreement  that  they  would,  before 
they  opened  the  other  line  to  the  public,  make  a  siding  from  his  mill 
to  the  intended  station. 

Now,  the  line,  as  it  stood  upon  the  parliamentary  plan,  was  the 
main  line  not  open  to  any  discussion ;  and  the  main  line  itself  does 
go  through  a  part,  amounting  to  nearly  two  acres,  of  this  particular 
property  of  Mr.  Hawkes.  It  goes  through  that  property — atleast, 
it  might  go  through  that  property,  and  that  property  is  clearly  to  that 
extent  within  the  powers  of  the  act  of  parliament  which  actually 
passed.  The  deviation  that  is  marked  by  the  curvilinear  diverging 
line  upon  the  plan  originally  deposited  would  also  have  gone  so  as  to 


COURTS  OF  CHANCERY,  1852.        361 


Hftwkes  V.  The  Eastern  Counties  Rail^j  Company. 


take  in  within  its  deviation  a  still  larger  portion,  as  I  understand  it, 
of  Mr.  Hawkes's  property;  but  whether  the  original  line  was  adhered 
to  without  the  curvilinear  diverging  line,  or  whether  they  were  both 
retained,  in  either  case  this  property  was  within  the  powers  of  the 
act  of  parliament,  and  might  be  affected  by  the  exercise  of  those 
powers.  Well,  parliament  thought  fit  to  reject  so  much  of  that  cur- 
vilinear diverging  line  as  would  have  enabled  the  Eastern  Counties 
Company  to  cross  the  Great  Northern  Railway :  —  it  was  thought 
dangerous,  I  suppose,  to  do  so — and  also  for  other  reasons,  which 
I  need  not  enter  into,  that  was  rejected.  However,  the  IJastern 
Counties  Company  had,  it  seems,  in  contemplation  a  certain  scheme, 
although  no  such  thing,  as  I  am  aware  of,  was  mentioned  to  parlki- 
ment,  no  such  thing  was  noticed  in  the  act  of  parliament,  and  no 
such  allegation  is  set  up  by  the  answer;  but  it  appears  that  the  pro- 
posed line  of  the  Ambergate  Railway  would  have  come  to  a  certain 
point  which,  when  it  was  continued  on  to  another  point  by  the  East- 
ern Counties  Railway  Company,  woul^  have  enabled  them,  in  effect, 
to  get  to  the  point  they  wished  to  get  at,  contrary,  it  is  said,  to  the 
intention  of  the  act  of  parliament ;  and  they  could  have  effected  this 
by  going  through  Mr.  Hawkes's  property ;  and,  therefore,  the  purchase 
of  Mr.  Hawkes's  property,  it  was  said,  enabled  the  Eastern  Counties 
Company  indirectly  to  do  that  which  the  act  of  parliament  intended 
to  prevent  them  from  having  a  direct  power  to  accomplish. 

Now,  this  agreement,  it  will  be  observed,  contains  not  the  slightest 
reference  to  any  such  intention ;  nor  can  it  be  collected  from  the  lat- 
ter part  of  the  agreement  relating  to  the  mill  that  there  was  any  such 
intention.  I  can  see  nothing  upon  this  part  of  the  agreement  which 
can  aflect  this  question,  even  if  the  general  principle  could  affect  it 

Then  it  appears  that  a  correspondence  ensued  between  the  parties, 
which  is  in  evidence,  and  which  shows,  at  least,  the  grounds  which 
were  resorted  to  in  order  to  get  rid  of  this  agreement  It  is  between 
the  solicitors  of  Mr.  Hawkes  and  the  solicitors  of  the  company ;  and 
in  the  result  Mr.  Hawkes's  solicitors  gave  a  notice  to  the  company's 
solicitors  that  Mr.  Hawkes  had,  on  the  18th  of  January,  1849,  vacated 
the  premises,  the  subject  of  the  contract,  and  that  the  company  had 
full  liberty  to  enter  upon  the  property.  Nobody  can  find  fault  with 
Mr.  Hawkes  for  going  out  of  possession.  He  was  bound  to  deliver 
up  possession  to  the  company,  and  bound  to  provide  himself — in- 
deed, he  was  under  the  necessity  of  providing  himself — with  another 
residence.  It  cannot  be  expected  that  a  man  is  to  wait  till  the  mo- 
ment he  is  turned  out,  and  then  to  seek  for  a  new  habitation.  The 
abstracts  were  forwarded ;  and  on  the  20th  of  January,  1849,  the  soli- 
citors of  the  company  having  been  informed  that  the  abstracts  had 
been  forwarded,  came  this  material  letter  dated  the  20th  of  January, 
1849,  written  by  the  solicitors  for  the  company :  —  "A  gentleman  from 
my  oiiice  will  go  down  to  Spalding  on  Tuesday,  and  attend  at  your 
office  early  on  Wednesday  morning  next,  for  the  purpose  of  examin- 
ing the  abstracts  delivered  herein,  with  the  title-deeds,  in  your  posses- 
sion, I  shall  be  glad  to  hear  from^you,  by  return  of  post,  that  it  will 
be  convenient  for  you  to  produce  them  on  that  day."     The  answer  to 
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which  was,  that  they  should  be  glad  to  attend  and  would  be  ready. 
Then  came  a  letter  from  the  solicitor  of  the  company,  saying,  he  found 
he  should  not  be  able  to  attend  that  day,  and  hoped  some  other  day 
would  be  convenient.  After  having  asked  for  a  day,  which  was  ap- 
pointed, the  answer  from  the  solicitors  of  Mr.  Hawkes,  on  the  24th  of 
January  was,  that  they  held  themselves  engaged  to  attend  on  the  day 
named,  and  they  were  sorry  that  for  a  week  they  could  not  attend 
again.  They  stated  further  that  Mr.  'Hawkes  himself  was  with  them 
yesterday  to  deliver  up  the  keys,  "  which  he  has  left  with  us.  He 
says  the  premises  will  take  great  harm  if  they  are  not  attended  to," 
and  that  somebody  should  be  put  into  possession.  Then  they  say  they 
w^re  open  for  any  other  day.  Then  the  solicitors  of  Mr.  Hawkes 
write  and  press  the  company  to  proceed.  Then,  on  the  22d  of  Febru- 
ary, 1849,  instead  of  attending  as  they  had  engaged  to  do  for  the 
examination  of  the  abstracts  with  the  deeds,  they  send  to  Mr.  Hawkes 
a  copy  of  a  notice  by  the  secretary,  on  behalf  of  the  company,  which, 
after  reciting  the  act  of  parliament  and  the  provisions  of  it,  states 
that  the  company  do  not  require  to  take  and  use,  and  will  not  take 
and  use,  the  whojp  or  any  part  and  portion  of  the  estate  under  their 
powers ;  and  they  require  him  to  remain  in  the  undisturbed  posses- 
sion and  enjoyment  of  it,  but  which  they  were  aware  he  was  no 
longer  in  possession  of.  They  gave  him  notice  that  the  company 
were  advised  they  were  not  compellable  to  complete  the  contract,  or 
to  pay  him  8,000/.;  and  that  they  abandoned  the  contract,  and  desired 
to  know  what  sum  of  money  he  would  receive  by  way  of  compensa- 
tion. Then  the  correspondence  is  taken  up  by  a  third  party,  who  says, 
in  writing  to  Mr.  Hawkes  himself,  on  the  16th  of  November,  that 
"  an  authorized  verbal  communication  has  been  made,"  (to  this  gen- 
tleman who  writes)  "  on  the  part  of  the  Eastern  Counties  Railway 
Company,  to  the  effect  that  the  company  is  desirous  of  abandoning 
the  Spalding  line,  or  at  least,  postponing  it  for  many  years,  if  ever 
made  at  all ;  and  an  inquiry  is  made  whether  you  and  Mr.  Edmonds's 
representatives  will  retain  your  respective  estates  on  receiving  com- 
pensation, and  to  what  amount  ?  I  endeavored  to  obtain  an  offer  for 
submission  to  you  and  the  parties,  but  that  had  not  been  particularly 
considered ;  but  my  offices  as  a  medium  of  communication  were 
asked,  and  I  consented  to  write  on  the  subject  What  do  you  think 
of  this  ?  Will  you  keep  your  property  and  receive  compensation  ?  " 
The  answer  to  that  is,  that  he  has  been  compelled  to  leave  the  neigh- 
borhood and  to  provide  himself  with  other  property.  He  then  gives 
notice  that  he  intends  to  file  a  bill,  and  the  bill  is  filed  without  an 
hour's  unreasonable  delay. 

Then  the  question  arising  in  this  case  is,  whether  or  not  this  gen* 
tleman  is  entitled  to  specific  performance. 

Now,  it  was  not  from  any  doubt  that  I  entertained  on  the  case 
during  the  argument  that  I  postponed  my  judgment ;  but  it  was  on 
account  of  the  very  important  questions  of  law  which  were  very  ably 
argued  before  me,  and  which,  I  thought,  required  consideration, 
before  I  disposed  of  the  case.  But  it  does  not  appear  to  me  that 
any  of  those  questions  are  really  involved  in  the  decision  of  this 
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case,  which  I  begin  to  consider  to  be  a  plain  one.  This  is  a  case  in 
which  there  is  a  company  formed,  competent  to  bind  themselves 
within  their  powers,  undoubtedly;  an  existing  corporation  capable  of 
entering  into  a  binding  contract  The  property  which  was  to  be  dis- 
posed of  by  Air.  Hawkes  was  property  directly  to  be  affected  by  the 
bill  as  it  stood  at  the  time  the  agreement  was  entered  into.  It  so 
happens,  in  point  of  fact,  that,  as  the  bill  passed,  the^  property — a 
sufficient  portion  of  it  to  give  jurisdiction  to  this  court,  at  all  events 

—  was  made  liable  8|nd  remained  liable  to  the  powers  of  the  act 
of  parliament  And  those  powers,  which  would  have  enabled  them 
to  have  casried  the  line  through  the  house  itself  might  have  been 
executed  to  that  extent,  and  certainly  so  as  to  affect  generally  the 
property.  It  seems,  therefore,  without  grounds  in  point  of  law,  to  be 
quite  a  farce  to  say,  that  if  a  party,  capable  of  €;jitering  into  a  con- 
tract with  reference  to  a  subject  before  parliamenit;,  does  enter  into 
that  contract,  and  parliament  gives  powers  which  would  enable  the 
party  to  enforce  the  contract  —  to  call  for  the  benefit  of  the  contract 

—  that  party  can,  by  himself  neglecting  to  exercise  his  powers,  say 
that  he  will  not  perform  the  agreement  which  he  has  entered  into, 
because  either  he  has  allowed  his  powers  to  lapse,  and  he  can  no 
longer  exercise  them,  or  because  he  now  thinks  proper  to  say  that 
the  act  he  is  called  upon  to  do  he  deems  illegal.  On  the  princi- 
ple, I  should  not  have  had  a  moment's  hesitation  in  saying  that 
this  was  a  plain  case  for  specific  performance ;  and  the  authorities, 
speaking  generally,  up  to  a  very  late  time  admit  of  no  doubt. 

In  the  case  referred  to  of  Stanley  v.  The  Chester  and  Birkenhead 
Railway  Company^  the  agreement  was  held  to  be  good ;  and  the  con- 
sideration for  not  opposing  the  bill  was  held  to  be  a  good  considera- 
tion, as  I  think  it  is  a  good  consideration ;  though  in  that  case  the 
land  was  not  wanted.  Although  the  land  was  not  wanted,  yet  the 
agreement  being  not  to  oppose,  and  the  man  being  fairly  in  the 
situation  of  landowner,  that  was  considered  to  be  a  contract  that 
would  probably  be  enforced. 

In  Edwards  v.  The  Grand  Junction  Railway  Company^  1  Rail.  Cas. 
173,  certain  restrictive  clauses,  that  is,  clauses  restricting  the  powers 
of  the  company,  were  left  to  operate  under  the  agreement,  and  were 
not  introduced  into  the  act  of  parliament ;  yet  that  was  held  to  be 
valid,  and  the  corporation  was  held  to  be  bound  by  the  act  of  the 
agent  of  the  projectors ;  a  difficulty  which  we  have  not  to  contend 
with  here,  because  we  are  dealing  here  with  the  company  itself,  that 
has  executed  this  agreement  under  its  seal. 

In  the  case  of  Simpson  v.  Lord  Howden^  1  Rail.  Cas.  326,  there 
was  an  agreement  by  the  projectors ;  the  line  was  abandoned,  yet 
the  contract  was  enforced.  There  this  great  question  was  raised,  as 
it  was  in  the  subsequent  case  of  Lord  Petre^  whether  Lord  Howden, 
who  was  a  peer  of  parliament,  could  properly  enter  into  an  agree- 
ment behind  the  back  of  parliament  —  if  I  may  use  the  expression 

—  out  of  the  house,  by  which  he  agreed  to  give  up  his  opposition  to 
the  measure.  It  was  held,  that  as  there  was  no  pretence  for  imput- 
ing any  attempt  at  improper  conduct  or)  the  part  of  that  noble  lord. 
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that  could  not  be  inferred ;  that  a  peer  had  as  much  right  to  enter 
into  a  contract  with  reference  to  his  property,  as  if  he  bad  not  been  a 
member  of  that  house. 

Now,  Lord  Petrels  case  was  perhaps  a  still  stronger  one ;  not  only 
was  he  a  member  of  the  house,  but  the  agreement  was  by  a  commit- 
tee, and  that  was  held  binding  upon  the  corporation.  The  consider- 
ation paid  was  enormous ;  120,000/.  was  paid  for  the  property  which 
the  company  intended  to  take,  and  for  the  supposed  damage  done  to 
the  grounds  and  to  the  view  from  the  house  of  that  noble  lord. 
Nobody  could  have  supposed  it  was  not  an  extravagant  sum  — 
indeed,  it  has  always  been  quoted  as  a  ease  in  which  the  consideration 
was  enormous ;  but  it  was  held  not  to  be  illegal —  no  hardship  was 
held  to  accrue  from  the  expiration  of  the  time,  for  they  had  permitted 
the  time  to  expire.    , 

Upon  the  whok,  therefore,  the  cases  establish,  without  the  slight- 
est doubt  in  my  mind,  that  an  agreement  of  this  sort,  a  bond  Jide 
agreement,  not  evading  the  act  of  parliament,  but  enabling  the  com- 
pany to  forward  its  views  and  carry  the  act  of  parliament  into  effect, 
whether  they  may  pay  a  little  more  or  a  little  less,  is  perfectly  valid. 
I  have  no  means  of  measuring  the  value,  nor  is  there  the  slightest 
evidence  of  what  the  value  of  this  gentleman's  property  was,  or 
whether  the  company  was  paying  too  much  or  too  little  for  it  Take 
it  that  it  was  a  large  price  for  it,  although  there  is  no  evidence  of  it, 
or,  if  there  was,  the  evidence  was  considered  so  unimportant,  as 
indeed  it  was,  that  nobody  has  deemed  it  necessary  to  mention  that 
there  was  such  evidence  —  I  have  not  heard  a  word  in  the  whole  ar- 
gument of  the  value  of  the  property— I  should  have  thought  it 
unimportant;  and,  therefore,  I  am  not  finding  fault  with  its  not  being 
mentioned.  I  only  take  it  for  granted  that,  not  being  mentioned  it 
was  thought  unnecessary.  In  many  of  these  cases  it  is  of  the  great- 
est importance  to  the  company  that  they  should  be  enabled  to  make 
purchases  during  the  pendency  of  the  bill,  and  before  the  bill  passes, 
because  it  clears  the  ground  for  them ;  they  take  that  which  they 
want,  and  they  pay  a  little  more  for  it.  But  it  is  not  for  this  court  to 
inquire  into  that ;  there  is  no  extortion,  and,  therefore,  I  consider  it 
to  be  perfectly  clear. 

Now  several  grounds  were  raised  even  upon  these  authorities. 
First  of  all,  it  was  said  that  there  was  a  great  hardship  upon  the 
shareholders.  Now  in  page  199,  of  the  1st  volume  of  Railway 
Cases,  you  will  see  the  subject  of  the  hardship  of  the  shareholders 
dealt  with ;  where  the  court  says,  very  properly,  that  you  cannot 
sever  tlje  shareholders  from  the  general  body ;  but  they  must  of  course 
share  the  fate  of  a  part  of  the  body.  It  is  said  there  by  the  court,  p. 
199:  "  It  was  contended  for  the  railway  company  that  to  enforce  this, 
would  be  injustice  to  the  shareholders  of  the  -company,  who  had  no 
notice  of  such  an  arrangement,  to  which  two  obvious  answers  can 
be  given :  —  First,  that  the  court  cannot  recognize  the  rights  of  indi- 
viduals interested  in  the  corporation,  but  must  look  to  the  rights  and 
liabilities  of  the  corporation  itself."  But,  however,  that  is  a  point 
which  I  think  a  very  suflSicient  one. 
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Then  it  is  said  that  there  is  illegality  in  the  concealment  of  this 
from  parliament ;  the  answer  to  which  will  be  found  in  Lord  How* 
devis  case  in  page  369  of  the  same  book  :  — "  It  is  indeed  alleged  in 
the  plea  "  —  there  were  pleas  there  —  "  that  the  agreement  was  secret 
and  was  kept  secret ;  but  it  was  quite  consistent  with  every  aver- 
ment  in  the  plea  that  both  parties  may  be  innocent  of  any  original 
fraudulent  understanding  that  the  transaction  should  be  kept  secret 
at  the  time  the  deed  was  executed.  As  the  instrument  is  not  upon 
the  face  of  it  fraudulent,  as  no  intention  of  making  any  false  repre- 
sentation or  of  concealing  any  thing  can  be  collected  from  any  part 
of  it,  the  facts  which  make  it  fraudulent  ought  to  be  distinctly 
alleged ;  and  no  such  facts  are  alleged.  The  subsequent  conceal- 
ment from  the  legislature  might  indeed  have  been  used  as  evidence 
to  the  jury  of  the  prior  intent  to  conceal,  if  that  intent  had  been 
averred ;  but  such  subsequent  concecdment  would  be  evidence  only, 
and  would  by  no  means  be  conclusive  evidence ;  it.cannot  be  used  to 
supply  the  want  of  such  distinct  averment."  Now,  here  there  is  no 
such  statement  of  any  sort  or  kind.  .There  is  nothing  here  upon  the  • 
face  of  the  pleadings  to  show  that  there  was  any  intention  whatever ' 
to  conceal  from  parliament  the  transaction  between  the  company  and 
this  party ;  nor  is  there  any  reason  indeed  why  they  should.  I  will 
presently  refer  more  particularly  to  that  point 

Then  it  is  said,  that  there  is  a  great  hardship  where  the  time  ha% 
expired.  That  argument  does  not  properly  apply  to  this  case,  because, 
at  the  time  this  bill  was  filed,  the  time  had  not  expired,  and  sufficient 
time  did  remain  to  complete  the  works,  even  after  the  time  when  the 
bill  was  filed.  The  whole  fault  here  lies  upon  the  part  of  the  com- 
pany. Mr.  Hawkes  has  never  been  guilty  of  any  neglect  —  he  never 
swerved  firom  his  readiness  to  perform  his  contract ;  but  this  company 
from  the  beginning  to  the  end  acted  with  about  as  much  bad 
faith  as  I  ever  witnessed  upon  the  part  of  any  public  body,  in  regard 
to  this  transaction.  With  respect  to  the  question  of  hardship  from 
the  time  having  expired,  in  page  479  of  the  same  volume  there  is  the 
case  of  Ijord  Petre  ;  and  the  Lord  Chancellor  says  —  "  The  hardship 
complained  of,  is  the  expiration  of  the  parliamentary  time,  bvit,  as  I 
understand  the  case,  the  company  have  brought  that  hardship  upon 
themselves."  That  is  exactly  the  same  observation  which  I  should 
make  in  this  case:  therefore  I  think  all  these  difficulties  are  re- 
moved. 

It  was  said  that  part  of  this  agreement  consists  of  an  obligation 
on  the  part  of  the  company  that  they  will  try  to  obtain  power  in 
order  to  carry  the  contract  into  effect,  inasmuch  as  to  a  portion  of 
the  property  the  party  was  entitled  only  for  life ;  and  it  was  said  in 
argument  that  that  was  a  fatal  objection,  because  you  could  not  en- 
force an  agreement  which  was  to  depend  upon  a  future  application 
to  parliament.  Now,  in  The  Great  Western  Railway  Company  v. 
the  Birmingham  and  Oxford  Junction  Railway  Company,  Lord  Cot- 
tenham  says  —  "  By  the  appeal  I  am  asked  to  treat  this  contract  as  a 
nullity,  that  is,  to  hold  that  all  contracts  which  parties  enter  into  not 
having  themselves  the  power  to  carry  them  into  effect,  and  therefore 
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agree  to  apply  to  parliament  to  give  them  such  power,  are  so  utterly 
Void,  that  this  court  will  not  even  protect  the  property  until  an 
opportunity  shall  have  been  afforded  for  an  application  to  parliament. 
The  effect  of  such  a  decision  would  be  to  nullify  very  many  family 
arrangements  entered  into,  and  many  with  the  sanction  of  this  court, 
but  to  give  effect  to  which  the  powers  of  parliament  are  indispensa- 
ble.  It  would  also  nullify  all  contracts  by  projectors  pf  companies 
before  an  act  was  obtained ;  but  it  is<  now  nearly  twelve  years  since, 
in  Edwards  v.  The  Grand  Junction  Railway  Company^  1  Myl.  &  Or. 
650,  I  gave  effect  against  the  incorporated  body  to  a  contract  entered 
into  by  the  projectors  of  it  before  the  act  was  passed,  but  in  contem- 
plation of  its  passing,  that  is,  a  contract  which  the  parties  at  the 
time  had  no  power  to  carry  into  effect,  but  proposed  to  do  so  by 
the  authority  of  parliament ;  and  there  are  now  many  cases  to  the 
same  effect"  That  therefore  disposes,  to  my  mind,  in  a  perfectly 
satisfactory  manner  of  the  other  objections. 

.  Now,  independently  of  these  general  questions  which  I  have  dis- 
•posed  of,  it  was  insisted  here,  that,  subsequently  to  the  decision  in 
the  court  below,  the  cases  upon  which  the  court  had  acted  hi^d  been 
reversed.  In  the  case  of  Webb  v.  The  Direct  London  and  Portsmouth 
Railway  Company^  9  Hare,  129 ;  s.  c.  9  Eng.  Rep.  349 ;  there  was 
originally  a  decree  for  specific  performance,  and  after  the  decision  in 
ifiis  case  was  made -^  the  court  having  relied  on  that  case  —  that 
decision  was  reversed.  Now,  it  appears  to  me  that  that  case  v^ns 
reversed  upon  the  uncertainty  of  the  contract ;  and  if  it  was  reversed 
upon  any  other  ground,  I  should  have  required  further  time  before  I 
could  accede  to  the  doctrine  that  a  company  entering  into  such  a 
contract  as  this  is,  could,  upon  any  grounds  of  supposed  illegality, 
get  rid  of  the  contract.  If,  as  in  some  of  J;hese  cases,  several  of 
which  have  been  cited,  the  contract  is  so  worded  that  it  really  depends 
upon  this,  that  the  company  are  not  to  pay  unless  they  require  the 
land;  that  is,  they  are  to  pay  when  they  take  the  land,  which 
assumes  that  they  are  not  to  pay  unless  they  do  take  the  land  •^- that 
may  be  considered  a  conditional  contract  I  have  nothing  to  say  to 
such  cates ;  but,  where,  as  in  this  case,  it  is  an  absolute  and  unquali* 
fied  contract  to  take  the  land,  I  should  certainly  hold  that  no  subse- 
quent conduct  on  the  part  of  the  company  could  relieve  them  from 
the  obligation  they  were  bound  by  at  the  time  they  entered  into  it 
The  act  of  parliament  having  passed,  this  was  as  good  a  contract  as 
a  man  ever  entered  into.  I  must  look  at  it  at  the  time  when  it  was 
executed — at  all  events,  at  the  tirtie  the  act  passed.  It  contem- 
plated the  act  passing,  and  the  act  did  pass  exactly  in  the  terms 
pointed  out  in  the  agreement  Well,  then,  it  is  a  valid  contract 
Suppose,  as  was  observed  in  argument  very  properly,  suppose  this 
agreement  had  been  entered  into  after  the  passing  of  the  act,  would 
any  man  at  the  bar  say  that  was  a  contract  not  to  be  executed? 
Looking  at  the  authorities  which  have  concluded  that  question,  why 
should  it  not  be  as  binding,  being  entered  into  before  the  act  passed, 
as  it  must  be  admitted  it  would  have  been  if  executed  immediately 
after  the  act  passed  ?     There  is  no  magic  in  these  things.     The  good 
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faith,  the  truth,  and  the  honesty  of  the  transaction  is  to  be  looked  at 
— there  is  no  rule  of  law  in  it.  If,  therefore,  Webb  v.  The  Direct 
London  and  Portsmouth  Railway  Company  is  considered  to  decide 
any  thing  adverse  to  the  decision  in  this  case,  I  should  support  the 
decision  of  this  case,  as  far  as  my  authority  went  With  great  defer- 
ence to  others,  I  should  support  this  decision  certainly  at  the  expense 
of  the  contrary  view,  that  is,  contrary  to  the  view  taken  on  that 
appeal  if  that  were  to  be  so ;  but  I  apprehend  it  turned  on  the  uncer- 
tainty of  the  contract.  In  Lord  James  Stuart  v.  The  London  and  North* 
Western  Railway  Company ^  the  Master  of  the  Rolls  there  decreed  a  spe- 
cific performance,  upon  the  authority  of  Webb  v.  The  Direct  London  and 
Portsmouth  Railway  Company ,  before  it  was  reversed.  It  was  said 
that  the  reversal  of  that  therefore  displaced  his  authority.  That  also 
was  reversed.  There  again  were  two  questions:  first,  a  question 
whether  there  was  any  concluded  agreement—  any  binding  agree- 
ment—  any  thing  amounting  to  a  positive  contract;  and  next,  there 
was  great  delay.  Those  cases  were  relied  upon,  and  I  can  only 
repeat  that  I  am  not  saying  either  of  those  decisions  was  not  a  pro- 
per decision,  and  I  am  not  called  upon  to  say  that :  but  I  say,  if  they 
are  to  be  considered  in  opposition  to  a  specific  performance  in  a  case 
like  that  before  me,  that  I  should  totally  disagree  with  them.  It  is  a 
new  view  of  the  doctrine  of  this  court,  and  it  is  a  view  which  could 
not  be  supported  consistently  with  the  many  authorities  which  exist 
on  this  subject. 

Then  it  is  argued  with  great  force  and  insisted  upon  that  there  is 
illegality  here,  because  the  company  is  applying  its  funds  to  purposes 
not  authorized  by  the  act  of  parliament.  Now,  for  that  several  cases 
were  quoted,  macgregor  v.  The  Dover  and  Deal  Railway  Compa/ny^ 
17  Jur.  21 ;  s.  c.  post^  vol.  16 ;  East  Anglian  Railway  v.  Eastern  Coun^ 
ties  Railway^  21  Law  J.  Rep.  (n.  s.)  C.  P.  23,  s.  c.  7  Eng.  Rep.  505 ;  and 
the  case  of  Bagshaw  v.  Tlie  Eastern  Union  Railway  Company^  2  Hall  & 
Tw.  201 ;  s.  c.  2  Mac.  &  Gor.  389.  Those  were  all  cases  in  which 
the  company  were  really  going  beyond  their  powers ;  and  one  cannot 
but  lament  to  see  great  companies  like  these,  with  an  attorney  always 
at  their  command,  with  every  means  of  consulting  counsel  daily  if  they 
think  proper,  and  which  they  resort  to  sufficiently,  and  with  enormous 
capital,  entering  into  a  contract,  with  a  full  knowledge  of  all  their 
powers  and  with  legal  advice  constantly  at  command,  turning  round 
upon  the  party  with  whom  they  have  contracted,  and  endeavoring  to 
evade  the  contract  upon  the  ground  that  the  contract  they  entered 
into  is  beyond  their  powers  and  absolutely  illegal  on  the  face  of  it. 
One  cannot  but  regret  that  these  companies  should  resort  to  so  un- 
seemly a  defence  in  courts  of  justice.  I  do  trust  we  shall  not  hear 
of  many  more  of  these  cases,  but  that  these  companies  will  take  care 
that  in  entering  into  contracts  with  individuals  who  are  not  so  well 
protected,  they  do  not  go  beyond  their  powers,  and  one  cannot  but 
feel  that  they  do  not  enter  into  a  contract  of  this  sort  if  it  be  illegal, 
without  being  perfectly  aware  of  its  illegality.  Nothing  can.  be 
more  indecent  than  for  a  great  company  to  come  into  a  court  of 
justice,  and  to  say  that  a  contract  —  a  solemn  contract  which  they 
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have  entered  into  —  is  void  on  the  ground  of  its  not  being  within 
their  powers,  not  from  any  subsequent  accident,  not  from  any  mis- 
take or  misapprehension,  but  because  they  thought  fit  to  enter  into 
it  and  meant  to  have  the  benefit  of  it,  if  it  turned  out  for  their  bene- 
fit, and  to  take  advantage  of  the  illegality  in  case  the  contract  should 
prove  onerous  and  they  should  desire  to  get  rid  of  it.  Such  highly 
dishonorable  conduct  I  trust  we  shall  not  often  see  in  courts  of 
justice. 

Now,  these  cases  last  referred  to,  it  is  not  proper  for  me  to  find 
fault  with.  They  are  cases  in  which  it  appears  that  the  company  did 
enter  into  engagements  clearly  beyond  their  powers,  and  the  parties 
contracting  with  them  must  be  supposed  to  have  known  that.  It 
has  been  decided  that  they  cannot  be  enforced,  and  I  have  nothing  to 
say  against  those  decisions  ;  but  this  case  does  not  fall  within  those 
decisions.  There  is  nothing  tjiat  has  been  stated  to  me  of  any  sort 
or  kind  excepting  this :  that  a  Mr.  Duncan,  in  part  of  his  evidence, 
refers  to  the  intention  of  the  parties  to  form  a  junction  with  the  Am- 
bergate  line,  and  in  that  way  going  right  through  the  plaintiff's  pro- 
perty, they  being  unable  otherwise  to  get  at  the  point  which  they 
proposed  to  get  at  by  the  curvilinear  diverging  line,  which  parlia- 
ment rejected.  Then  they  say,  it  is  a  fraud  on  the  act  of  parliament. 
There  is  no  such  thing  in  the  contract — no  such  thing  in  the  answer. 
This  court  has  not  permitted  any  evidence  to  be  given  on  a  point  of 
defence  that  was  not  raisi&d  in  the  answer;  because,  if  it  had  been 
raised,  Mr.  Hawkes  could  have  shown  there  was  no  foundation  for  it. 
I  believe  there  is  no  foundation.  I  believe  that  the  company  had  in 
view  that  they  might,  by  this  short  cut  through  Mr.  Hawkes's  pro- 
perty, get  to  a  certain  point;  but  Mr.  Hawkes  had  nothing  to  do  with 
that.  The  act  provided  for  taking  this  property  for  the  very  purpose 
authorized  by  the  act  of  parliament  itself.  The  cases,  therefore,  do 
not  touch  this  question  at  all,  and,  consequently,  I  am  not  embar- 
rassed by  their  authority. 

Then  it  is  said,  there  is  no  mutuality ;  and,  therefore,  that  the  com- 
pany could  not  enforce  it,  because  they  have  no  means  of  carrying 
the  railway  on  ;  and  that  involves  also  the  question  of  the  expiration 
of  the  time.  I  have  already  referred  to  authority  to  show  that  expi- 
ration of  time  in  a  case  of^this  sort  amounts  to  nothing,  where,  as  in 
this  case,  it  is  the  fault  of  the  company  itself  that  the  time  has  been 
allowed  to  expire.  They  have  thought  proper  to  allow  the  time  to 
expire.  Their  conduct,  upon  this  correspondence,  admits  of  no  ex- 
cuse. With  full  knowledge  of  all  they  intended  to  do,  they  are  told 
the  deeds  are  ready  to  be  examined  with  the  abstracts ;  they  make  an 
appointment  to  go  down,  without  raising  a  word  of  complaint,  to 
examine  the  abstracts  with  the  deeds.  They  break  that  appointment. 
They  make  no  other  appointment.  They  are  told  that  the  vendor 
has  vacated  the  possession  of  the  property,  and  that  it  is  at  their  dis- 
posal, and  that  he  has  sought  another  residence,  as  he  must  neces- 
sarily have  done,  and  then  they  serve  a'  formal  notice,  telling  him 
they  will  have  nothing  to  do  with  the  contract ;  that  they  do  not 
want  the  property,  and  do  not  mean  to  make  the  line.     What  has 
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mutuality  to  do  with  it  ?  There  are  many  cases  where  the  court  has 
not  looked  to  the  doctrine  of  mutuality  as  it  ought  to  have  done,  and 
has  inferred  a  contract  against  a  party  where  that  party  could  not 
have  sufficiently  enforced  a  contract  against  any  one  else.  Those  are 
cases  of  great  hardship ;  but  here  I  must  look  at  this  contract  at4he 
time  the  act  of  parliament  was  passed,  and  at  the  time  it  was  entered 
into.  Where  then  is  there  any  want  of  mutuality  ?  Could  not  the 
company,  within  an  hour  after  the  act  passed,  have  enforced  the  con- 
tract against  Mr.  H^iwkes  ?  Nobody  disputes  or  doubts  it  Where 
there  is  the  want  of  mutuality,  it  is  not  because  a  man,  subsequently 
to  the  contract,  chooses  to  introduce  impediments  to  the  performance 
of  the  contract  on  his  own  part,  but  it  is  where  it  is  impossible  to  do 
that  which  he  had  contracted  for  ;  and  he  cannot,  therefore,  turn 
round  against  the  man  with  whom  he  has  contracted,  and  throw 
upon  that  man  the  loss.  Who  is  to  bear  the  loss  in  this  case  ?  The 
company  say  the  loss  is  to  fall  upon  Mr.  Hawkes.  Who  is  to  blame  ? 
The  company ;  not  Mr.  Hawkes.  The  company,  therefore,  modestly 
desire,  in  consequence  of  their  own  act,  in  breaking  this  agreement  as 
they  have  done,  and  rejecting  the  line,  after  they  had  obtained  au- 
thority to  make  it,  throwing  up  the  line  and  endeavoring  ^o  repudiate 
their  solemn  contract,  that  the  whole  loss  and  burthen  is  to  be  thrown 
on  the  party  who  is  not  to  blame.  Fortunately  the  law,  justice, 
and  equity  of  the  case  are  agreed.  There  is  nothing  tb  prevent  my 
enforcing  the  contract  in  the  case. 

Then  certain  other  cases  were  cited,  as  showing  I  ought  not  to  in- 
terfere to  enforce  performance  of  the  contract.  Gag'e  v.  The  New^ 
market  Railway  Company^  21  Law  J.  Rep.  (n.  s.)  Q.  B.  398 ;  s.  c  14 
Eng.  Rep.  57,  was  one.  That  seems  also  to  turn  on  the  conditional 
agreement  There  was  an  agreement  there,  that  the  company,  before 
they  entered  on  the  land  which  they  might  require,  should  pay,  and 
it  was  considered  there  was  no  absolute  agreement  to  pay.  No 
doubt,  the  Lord  Chief  Justice  said,  if  there  had  been  a  covenant  to 
pay,  or  a  covenant  to  pay  a  sum  as  a  sum  in  gross,  that  the  court 
would  have  treated  it  as  void.  The  case  was  not  before  the  co^rt ; 
but  they  evidently  considered  it  within  the  other  cases,  where  they 
had  held  that  the  company  could  not  bind  itself  beyond  its  powers. 
It  required  great  consideration  how  far  that  doctrine  should  be  car- 
ried. I  dare  say  it  will  be  necessary  that  it  should  be  ultimately 
carried  elsewhere  before  it  can  be  finally  decided.  It  is  a  great  and 
serious  question  how  far  these  companies  can  be  allowed  to  enter 
into  contracts  solemnly  under  their  seal,  and  then  turn  round  upon 
the  parties  and  say  they  have  exceeded  their  powers,  and,  conse- 
quently will  not  perform  their  contract  Then  in  the  other  case,  of 
Gooday  v.  The  Colchester  and  Stour  Valley  Railway  Company ,  19 
Law  Times,  334 ;  s.  c.  post^  there  was  no  agreement  binding  upon 
the  company, 

I  can  find  no  authority  upon  the  subject,  (and  I  have  looked  care- 
fully through  every  thing  which  has  been  cited,  and  I  postponed  dis- 
posing of  the  case  in  order  that  I  might  have  that  opportunity,)  to 
shake  the  opinion  I  entertained  when  the  argument  was  closed,  that 
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this  is  a  very  clear  case  for  specific  performance.  I  am  very  glad 
that  the  law  turns  out  to  be  consistent  with  the  ^equity  of  the  ease; 
and,  therefore,  I  dismiss  this  appeal,  and  with  costs. 

Nov.  20.  The  cause  now  came  on  on  appeal  from  the  order  of  the 
Vice- Chancellor,  disallowing  the  exceptions  to  the  Master's  report  of 
a  good  title. 

The  exceptions  in  substance  were  — 

1st.  That  the  property  in  question  had  not  been  valued  by  survey- 
ors in  the  manner  pointed  out  in  the  Lands  Clauses  Consolidation 
Act 

2d.  That  the  money  had  not  been  paid  into  court  in  accordance 
with  the  terms  of  the  said  act. 

3d.  That  the  power  of  the  tenant  for  life  to  sell,  and  the  compul- 
sory powers  of  the  company  to  purchase,  were  co-equal ;  and  as  the 
company  could  not  have  compelled  a  sale  of  the  whole  estate,  nei- 
ther could  the  tenant  for  life  convey  the  whole. 

4th.  That  the  order  below  was  wrong  in  allowing  the  whole  of  the 
purchase-money  to  be  paid  into  court,  under  the  Lands  Clauses  Con- 
solidation Axjt,  as  that  was  a  device  to  enable  the  tenant  to  convey 
what  he  could  not  otherwise  do  under  the  act. 

As  to  the  first  objection,  the  Lord  Chancellor  said,  that  the 
omission  had  taken  place  by  the  default  of  the  company,  who  had 
refused  to  join,  and,  therefore,  they,  the  company,  could  not  com- 
plain. As  to  the  second  objection,  that  the  company  were  bound  to 
say  how  they  desired  the  money  to  be  paid  in ;  and  the  order  should 
be  altered  accordingly.  As  to  the  third  objection ;  that  the  company 
had  power  to  take,  and  might  properly  be  held  to  have  taken  these 
lands  for  extraordinary  purposes.  As  to  the  fourth  objection ;  that 
the  allowing  the  plaintiff  to  pay  in  the  whole  purchase-money  did 
not  either  increase  or  diminish  his  power  of  conveying,  but  was  done 
simply  to  avoid  the  necessity  of  apportionment.  But  his  lordship 
observed  finally,  that  he  was  not  compelled  to  enter  into  these  ques- 
tioxis,  as  the  company  had  expressly  contracted  that  they  would 
obtain  powers  to  enable  the  plaintiff  to  convey.  As  they  had 
obtained  powers,  and  never  objected  that  those  powers  were  insuffi- 
cient for  the  purpose,  he  should  assume  that  they  were  sufficient,  and 
hold  them  to  their  contract  upon  that  ground  ;  for  after  the  passing 
of  the  act  they  had  dealt^with  the  plaintiff  as  if  their  powers  enabled 
them  to  carry  their  contract  into  execution.  His  lordship  then  over- 
ruled the  exceptions,  and  dismissed  the  appeal  with  costs. 
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T/t  re  Wylde's  Estate.^ 

November  5, 1852. 

Will —  Construction  —  Bequest  to  Husband  and  Wife,  and  A.  B. 

Equally. 

!Au  testator  by  his  will  bequeathed  the  sum  of  700^.  unto  and  amoiifyst  J.  C.  and  C.  his  wife, 
and  W.  L.,  and  in  the  same  will  bequeathed  SQO/.  to  W.  L.  and  200/.  to  J.  C.aud  also  200/. 
to  the  said  C.  the  wife  of  J.  C. :  — 

Hddy  that  the  fund  was  divisible  into  two  parte  only,  and  not  into  three  parts,  and  that 
one  moi^ty^belonged  to  J.  C.  and  C.  his  wife,  and  that  the  other  moiety  belonged  to 

This  case  was  one  of  those  transferred  from  the  courts  of  the  Vice- 
Chancellors  before  the  last  long  vacation,  and  was  part  heard*in  Au- 
gust last,  when  it  was  ordered  to  stand  over  in  order  that  authorities 
might  be  looked  for.  The  case  came  on  upon  a  petition  presented  in 
the  matter  of  the  estate  of  Thomas  Wylde,  deceased,  and  of  the 
Trustees  Relief  Act,  10  &  11  Vict.  c.  96.     The  facts  were  these  :  — 

Thomas  Wylde,  the  testator,  by  his  will,  dated  in  the  month  of 
March,  1788,  gave  and  bequeathed  to  John  Collins  and  James  Cross, 
and  t{ie  survivor  of  them,  and  the  executors  and  administrators  of 
such  survivor,  the  sum  of  700/,  upon  trust,  that  they,  or  the  survivor 
of  them,  or  the  executors  or  administrators  of  such  survivor,  should 
lay  out  and  invest  the  same  in  their  names  or  the  name  of  the  survivor 
of  them  in  3/.  per  cent,  bank  annuities,  and  from  time  to  time  pay 
the  interest,  dividends,  and  produce  thereof  to,  or  otherwise  permit 
and  suffer  his  sister  Sally  Eatcfti,  the  wife  of  Joseph  Eaton,  to  receive 
the  same  for  her  life,  for  her  separate  use,  benefit,  and  disposal,  inde- 
pendent of  her  then  present  or  any  future  husiband,  and  her  receipt 
and  receipts  alone  to  be  sufficient  discharges  for  the  same ;  and  from 
and  after  her  decease  the  testator  gave  and  devised  the  said  700/.,  or 
the  stock  of  funds  in  which  the  same  should  or  might  have  been  laid 
out  and  invested,  subject  to  the  life  interest  of  Sally  Eaton  as  afore- 
said, unto  and  amongst  John  Collins  and  Catherine,  his  wife,  and 
William  Lea,  the  cousin  of  the  testator,  in  equal  shares  and  propor- 
tions ;  and  the  testator  gave  and  bequeathed  unto  his  cousin  W.  Lea, 
the  sum  of  200/.  of  like  lawful  money,  and  he  gave  and  bequeathed 
unto  John  Collins  the  sum  of  200/.  of  like  lawful  money; 'also  he 
gave  and  b^ueathed  unto  Catherine  Collins,  the  wife  of  John  Col- 
lins, the  sum  of  200/.  of  like  lawful  money ;  and  as  to  all  the  rest, 
residue,  and  remainder  of  his  estate  and  effects  whatsoever  and  where- 
soever, he  gave  and  bequeathed  the  same  unto  John  Collins  and  Ca- 
therine, his  wife,  their  executors,  administrators  and  assigns  forever. 

In  1851  Sally  Eaton,  the  tenant  for  life,  died,  and  the  trustees  of 
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the  will  paid  the  stock  purchased  with  the  700Z.  into  court  under  the 
provisions  of  the  Trustee  Relief  Act,  10  &  11  Vict.  c.  96.  The  ques- 
tion in  dispute  on  the  petition  now  was  whether  those  who  represent- 
ed John  Collins  and  Catherine,  his  wife,  were  entitled,  under  tjie  w^ords 
in  the  will,  to  two  thirds  of  the  700/.,  or  whether  they  could  only  take 
one  moiety,  the  other  moiety  belonging  to  William  Lea.  It  appeared 
that  some  of  the  parties  were  infants,  so  that  the  case  must  be  left  to 
the  decision  of  the  court 

W.  Wellington  Cooper^  for  the  parties  representing  John  Collins 
and  wife.  From  the  terms  in  which  the  700/.  was  given,  the  stock, 
which  now  represents  that  sum,  must  be  divided  into  thirds,  of  which 
one  part  will  belong  to  each  of  the  parties  enumerated  in  the  bequest, 
namely,  John  Collins,  Catherine  Collins,  his  wife,  and  William  Lea ; 
Warrington  v.  Warrington^  2  Hare,  54 ;  Paine  v.  Wagner ,  12  Sim. 
188.  John  Collins  and  his  wife  take  not  as  joint  tenants,  but  as  te- 
nants in  common.  In  the  simple  case  of  a  devise  to  a  husband  and 
wife,  and  a  third  person  equally,  Popham,  C.  J.,  is  reported  to  have 
laid  it  down  that  they  were  tenants  in  common,  inasmuch  as  they 
took  every  one  of  them  a  third  part ;  Lewin  v.  Cox^  Serj.  Moore,  658, 
pi.  759.  So  in  The  Attorney- General  v.  Bacchus^  9  Price,  30;  s.  c.  11 
Price,  547,  a  residuary  bequest  to  husband  and  wife  was  treated  as  a 
gift  to  two  persons,  and  the  legacy  duty  distinguished  accordingly. 
The  case  of  Gordons,  Whieldon,ll  Beav.  170,  may  probably  be  cited 
against  this  view,  but  that  is  a  different  case.  So  Bricker  v.  Whatley^ 
1  Vern.  233 ;  3  Vin.  Abr.  p.  154,  tit.  «  Baron  and  Feme^'  (M,  a)  pi.  9, 
probably  will  be  relied  on ;  but  that  case  turned  on  the  peculiarity  of 
the  expression,  by  which  the  husband  and  wife  were  separated  in  the 
gift  by  the  conjunction  "  and  "  from  the  other  persons  —"to  B,  C.  and 
D.  and  the  wife  of  D." 

G,  W,  Collins  J  for  some  of  the  parties  in  the  same  interest,  sup- 
ported the  same  line  of  argument,  and  in  addition  cited  Letnenv.Qxii 
Cro.  Eliz.  695. 

Follett  and  Kinglake  appeared  for  William  Lea.  Whether  this 
fund  is  to  be  distributed  into  two  parts,  so  that  John  Collins  and  his 
wife  are  to  be  considered  one  person,  seems  to  be  decided  by  the  rule 
of  law  applicable  to  joint  tenancies  as  stated  by  Littleton,  Book  3,  a 
3,  8.  291,  in  these  words:—"  Also  if  a  joint  estate  be  made  of  land 
to  a  husband  and  wife  and  to  a  third  person,  in  this  case  the  husband 
and  wife  have  in  law  in  their  right  but  the  moiety,  and^he  third  per- 
«on  shall  have  as  much  as  the  husband  and  wife,  namely,  the  other 
moiety,  &c.  And  the  cause  is,  for  that  the  husband  and  wife  are  but 
one  person  in  law,  and  are  in  like  case  as  if  an  estate  be  made  to  two 
joint  tenants,  where  the  one  hath  by  force  of  the  jointure,  the  one 
moiety  in  law,  and  the  other,  the  other  moiety,  &c.  In  the  same 
manner  it  is,  where  an  esta];e  is  made  to  the  husband  and  wife  and  to 
two  other  men  ;  in  this  case  the  husband  and  wife  have  but  the  third 
part,  and  the  other  two  men  the  other  two  parts."     The  Anonymous 
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case  reported  ^  Skinner,  Skin.  182 ;  s.  c.  4  Vin.  Abr.  154,  pi.  10,  is 
an  authority  exactly  in  point  to  the  same  effect,  and  was,  like  the  pre- 
sent, the  case  of  a  legacy.  Bricker  v.  Whatley^  though  treated  with 
some  specialty,  also  contains  a  recognition  of  the  general  rule.  The 
bequest  there  was  "  in  equal  shares  between  the  testator's  kinsman, 
Kichard  Bricker,  Christian  Bricker,  his  sister,  and  his  cousin  Stephen 
Whatley,  and  Hester,  his  wife,  equally  to  be  divided  amongst  them;" 
and  it  being  proved  that  the  wife  was  only  of  kin  to  the  testator,  and 
not  the  husband,  the' Lord  Keeper  was  of  opinion  that  the  husband 
and  wife  should  have  but  one  third  part;  and  the  rather  for  that  he 
observed  the  two  ands  in  this  devise,  namely,  to  A.  B.  and  C.  and  H. 
his  wife ;  and  though  ia  man  may  devise  to  lien  persons  and  add  an 
and  betwixt  every  person's  name,  yet  it  is  not  natural  or  usual  to  add 
an  and  till  you  come  to  the  last  person.  Back  v.  Andrew^  2  Vern. 
120,  is  another  authority  in  which  the  general  rule  stated  by  Littleton 
is  recognized.  No  authorities  having  a  tendency  to  impugn  the  rule 
are  to  be  found  until  the  cases  of  Paine  v.  Wagner^  and  Warrifig'ton 
v;  Warrington.  The  former  is,  perhaps,  distinguishable  from  those 
that  have  been  cited  and  from  the  present,  inasmuch  as  the  family 
between  whom  the  question  arose  were  named  and  described  as 
"  Mr.  and  Mrs.  Wagner  and  children."  The  Vice- Chancellor  says, 
*'  all  the  parties  who  are  either  named  or  described,  are  to  take,  as  be- 
tween themselves,  as  tenants  in  common."  His  honor  seems,  too,  to 
have  dwelt  on  the  last  circumstance,  and  to  have  considered  himself 
authorized  to  escape  from  the  effect  of  the  rule  by  holding  that  the 
parties  were  not  to  take  as  joint  tenants ;  a  ground  of  distinction 
which,  it  is  submitted,  is  pot  tenable,  and  which  was  expressly  dis- 
claimed by  Wigram,  V.  C,  in  Warring'lon  v.  Warring'Um.  With  re- 
spect to  that  case,  his  honor  distinguished  it  from  those  put  by  Little- 
ton, by  noticing  that  the  husband  and  wife  were  not 'placed  first  in  the 
enumeration  as  is  always  done  in  Littleton's  illustrations ;  and  from 
Bricker  v.  WhaUey^  by  noticing  that  the  word  "  and"  did  not  as  then 
occur  before  the  husband's  name  to  afford  an  indication  of  his  being 
intended  as  the  last  person  in  the  enumeration.  Whether,  however, 
these  recent  cases  are  or  are  not  distinguishable  in  their  circumstances 
from  the  older  authorities,  it  is  submitted,  that  the  general  rule  laid 
down  by  Littleton  is  clearly  established,  and  that  it  must  be  consi- 
dered still  to  be  the  law. 

Hallett  appeared  for  the  trustees. 

TT.  Wellington  Cooper,  in  reply.  The  number  of  shares  into  which 
the  fund  is  to  be  divided  must  be  determined  by  counting  the  lega- 
tees, among  whom  nominatim  it  is  equally  given;  and  that,  too, 
whether  the  husband  and  wife  take  by  entireties  or  in  moieties  as 
between  themselves,  and  in  whichever  way  they  take  the  amount  of 
the  gift  must  be  the  same  as  between  them  and  third  parties.  The 
proposition  that  husband  and  wife  are  to  be  regarded  as  one  person 
is  true  for  some  purposes,  such  as  upon  questions  of  tenure,  which 
are  principally  in  Littleton's  contemplation,  but  it  cannot  be  consi- 
voL.  XV.  32 
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dered  as  universally  true.  The  case  of  The  Attomej/'Beneral  v.  Bac- 
chus is  an  instance  to  the  contrary.  The  construction  adopted  by 
Littleton  is  the  construction  applied  at  common  law ;  but  it  does 
not  necessarily  apply  to  a  bequest  of  personalty,  the  construction  of 
which  is  properly  governed  by  the  rules  of  the  civil  law.  The  real 
question  is,  what  was  the  intention  of  the  testator,  to  be  gathered 
from  the  expressions  made  use  of?  and  it  is  submitted  that  the  inten- 
tion to  give  a  third  part  of  the  fund  to  each  legatee  named,  is  shown 
by  the  fact  that,  in  a  subsequent  part  of  the  will,  the  testator  has 
actually  given  a  separate  and  independent  legacy  to  each  of  the 
three  legatees  by  name,  and  further,  by  the  fact,  that  in  the  disposal 
of  the  residue  where  the  gift  is  in  joint  tenancy,  words  of  distribu- 
tion such  as  "between"  or  "among"  are  not  made  use  of.  This  is 
a  very  material  circumstance  an  coming  to  a  conclusion  as  to  the 
previous  gift,  for  had  the  testator  intended  the  husband  and  wife  to 
take  separate  and  independent  interests  he  would  have  used  words  to 
effect  his  intention,  but  he  has  not  done  so;  but  in  the  former 
instance  he  has  very  carefully  bequeathed  the  700/.  "  unto  and 
amongst"  the  three,  while  here  no  such  words,  nor  any  equivalent 
words,  appear ;  and,  moreover,  the  use  of  the^ word  "  among"  indi- 
cates something  more  than  an  intended  division  into  two  parts,  to 
effect  which  the  proper  word  would  have  been  "  between." 

Knight  Bruce,  L.  J.  Whatever  may  be  the  state  or  the  rule  of 
civil  law  on  questions  of  this  description,  I  do  not  think  the  construc- 
tion of  a  will  of  personalty  in  this  respect  is  governed  by  it ;  I  mean 
of  a  will  of  personalty  where  husband  and  wife  are  concerned  —  the 
rights  of  husband  and  wife  in  respect  of  personalty  standing  by  our 
law  in  a  position  so  peculiar  as  they  do.  According  to  the  rules  and 
principles  of  our  law,  whenever  a  gift  is  made  to  husband  and  wife, 
the  presumption  is,  that  it  is  given  to  one  person,  and  that  they  take  as 
one  person ;  I  say  presumption,  because  the  nature  and  context  of 
the  instrument  may  be  such  as  to  render  a  different  interpretation 
necessary;  but  it  lies  on  those  who  assert  that  they  take  as  two 
rather  than  one,  to  demonstrate  that  from  the  nature  and  context  of 
the  instrument.  In  my  opinion,  that  is  not  done  here.  The  context 
affords  a  plausible  argument  of  more  or  less  weight  either  way,  per- 
haps not  of  much  strength  either  way ;  but  not  so  that,  in  my  opi- 
nion, the  balance  is  in  favor  of  that  which  would  not  be  of  the  ordi- 
nary construction.  The  consequence  is,  that  in  my  opinion,  the 
primd  facie  interpretation  must  remain  as  the  interpretation  ^J[)so- 
lutely  right.  Nor  do  I  see  how,  in  this  particular  will,  a  different 
construction  could  be  adopted  without  substantially  contradicting 
the  case  of  Bricker  v.  Whatley.  My  conclusion  in  this  case  may 
possibly  be  consistent  with  the  cases  of  Warrington  v.  Warrington^ 
and  Paine  v.  Warner.  I  am  not  sure  that  it  is  not.  Viewing  the 
state  of  the  law  as  I  doj  and  having  regard  to  the  case  of  Bricker 
V.  Whatley^  I  am  of  opinion  that  I  have  no  choice  open  to  me  in 
the  matter,  but  that  I  must  determine  that  the  husband  and  wife 
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take  only  a  moiety  of  the  fund,  and  must  leave  the  other  moiety  to 
Mr.  Lea. 

Lord  Cranworth,  L.  J.  I  at  first  felt  some 'difficulty  as  to  the 
proper  conclusion  upon  this  question,  but  after  some  fluctuation  my 
mind  has  arrived  at  the  same  conclusion  as  that  of  my  learned  bro- 
ther, and  upon  the  same  ground  nearly.  Starting  with  a  devise  of 
land,  we  find  that  where  a  joint  estate  is  made  by  will  to  a  husband 
and  wife  and  to  a  third  person,  in  that  case  the  husband  and  wife 
have  in  their  right  but  the  moiety ;  that  is,  as  to  an  estate  in  joint 
tenancy.  But  I  think  it  follovys  irresistibly  from  the  observation  of 
Sir  James  Wigram,  V.C,  in  his  judgment  upon  the  case  of  War- 
rington s.  Warrington^  i\i^i  precisely  the  same  reasons  apply  where  the 
gift  creates  a  tenancy  in  common.  The  whole  question  is,  what  is  the 
part  or  share  described  by  the  terms  of  the  gift  ?  And  where  that  is 
once  ascertained,  it  matters  not  whether  the  tenancy  be  joint  or  in 
common.  I  take  the  rule  to  be  in  all  cases  with  regard  to  land,  that 
which  is  laid  down  as  to  a  joint  estate  therein,  in  Littleton,  s.  291, 
namely,  that  "  if  a  joint  estate  be  made  of  land  to  a  husband  and  wife 
and  to  a  third  person,  in  this  case  the  husband  and  wife  have  in 
law  in  their  right  but  the  moiety."  That  being  the  point  from 
which  to  start  with  regard  to  estates  in  land,  all  convenience  is  in 
favor  of  construing  the  same  words  in  the  same  way  with  respect  to 
personal  property  as  with  respect  to  real  property.  The  onus  of 
showing  that  a  different  construction  should  be  adopted  is  on  the 
side  contending  for  that  construction.  Now  I  do  not  think  the  par- 
ties can  possibly  show  it.  On  the  contrary,  the  case  of  Bricker  v, 
Whatlep,  as  far  as  it  goes,  is  a  distinct  authority  to  show  that  the 
same  rule  of  construction  is  to  be  adopted  in  both  cases.  I  confess 
I  was  at  first  very  much  struck  with  the  decision  of  Sir  James 
Wigram,  V.  C,  in  the  case  of  Warrington  v.  Warrington,  and  I  felt 
a  difficulty  in  seeing  a  distinction  between  that  case  and  the  present 
The  distinction  is  very  fine  between  that  case  and  Bricker  v.  Whatley^ 
as  Sir  James  Wigram  himself  thought.  I  think,  however,  that  there 
was  a  distinction  between  the  two  cases.  The  ground  upon  which 
the  Lord  Keeper  relied  in  Bricker  v.  Whatleyj  was,  that  the  use  of 
the  two  ands  occurring  in  the  enumeration  of  the  legatees  was  not 
the  ordinary  form  of  expression,  if  it  was  meant  that  all  the  legatees 
named  were  to  participate  equally ;  but  that  according  to  the  ordi- 
nary construction  of  a  sentence  so  framed,  the  "  and "  occurring 
before  the  names  of  Stephen  Whatley  and  Hester  his  wife  must  be 
taken  to  mean  that  the  persons  following  it  were  meant  to  take  as  if 
they  were  one  person  only,  the  same  interest  as  each  of  the  legatees 
previously  named,  the  second  "  and "  which  occurred  between  the 
names  of  the  husband  and  wife  being  merely  a  sub-copulative,  show- 
ing that  the  two  were  to  be  treated  as  one  person  in  the  distribution 
of  the  benefit  given,  just  as  they  would  have  been  according  to  Lit- 
tleton, had  the  case  been  one  of  a  devise  of  land.  There  being, 
therefore,  that  distinction  between  the  cases  of  Bricker  v.  Whatley^ 
and  Warrin^^m  v.  Warrington,  the  latter  case  is  not  in  the  way 
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of  the  application  of  the  original  doctrine  laid  down  by  Littleton. 
The  case,  indeed,  of  Paine  v.  Wagner  is  dif&cult  to  be  got  over, 
but  that  is  a  case  to  which  we  cannot  look  as  to  a  strictly  binding 
authority  when  one  considers  the  anomalous  character  of  the  w^ill 
there,  and  the  difficulty  of  finding  a  meaning  in  it  at  all.  That 
being  so  we  are  thrown  back  upon  the  original  rule  as  stated  by  Lit- 
tleton and  the  earlier  decisions ;  and  by  the  law  as  there  laid  down, 
we  are  bound  to  hold  that  the  husband  and  wife,  whether  taking  as 
joint  tenants  or  as  tenants  in  common,  are  entitled  only  to  one 
moiety  between  them  in  the  bequest  in  question.  It  is  by  no  means 
unlikely  that  the  result  thus  stated  is  contrary  to  what  the  testator 
intended,  and  not  the  less  so,  possibly,  from  the  circumstance  that  a 
legacy  of  2001,  is  afterwards  given  seriatim  to  each  of  the  same  lega- 
tees. This,  however,  is  mere  conjecture  and  is  not  a  ground  upon 
which  to  rely. 


Martin  v.  Pycroft.^ 

July  5  and  17 ;  Noyember  13, 15, 16,  and  25, 1852. 

Specific  Performance  —  Statute  of  Frauds  —  Viva  Voce  Examination 

—  Procedure  Amendment  Act 

A  filed  a  daim  for  specific  performance  of  a  contract  by  B,  C,  and,  D,  statine  in  his  claim  that 
the  defendants  had  by  an  agreement  in  writing  contracted  to  demise  a  house  to  A  for  a 
certain  term,  at  a  stated  rent,  and  that  the  plaintiff  A  had  agreed  by  parol,  at  the  same 
time,  to  pay  to  the  defendants  a  premium  of  200/.  The  claim  prayed  that  the  defendants 
might  grant  a  lease,  the  plaintiff  offering  to  pay  the  premium  according  to  the  parol 
agreement :  — 

Hdd^  on  appeal,  OTcrmling  the  decision  of  the  court  below,  that  the  Statute  of  Frauds  did 
not  present  an  obstacle  to  specific  performance  if  there  were  no  fraud. 

The  defendants,  at  the  hearing,  alleging  that  the  agreement  was  obtained  by  the  plaintiff 
from  one  by  mvA.  and  from  another  by  fraudulent  misrepresentation,  the  cause  was  ordered 
to  stand  over  that  an  oral  examination  of  witnesses  mignt  take  place  under  the  prorisions 
of  the  statute  15  &  16  Vict  c.  86 :  and  such  examination  haying  taken  place,  upon  which 
the  allegations  of  fraud  and  fraudulent  misrepresentation  failed,  the  court  decreed  specific 
performance. 

Where  persons  sij^n  a  written  agreement,  and  there  has  been  no  drcnmrention,  or  fraud,  or 
mistake,  the  written  agreement  binds  at  law  and  in  equity,  according  to  its  terms,  although 
verbally  a  provision  be  agreed  to,  which  has  not  been  inserted  in  the  document,  if  the  party 
who  should  perform  the  omitted  term  consents  to  the  performance  of  it 

The  facts  of  this  case  are  detailed  in  the  report  of  it  in  the  court  below, 
before  the  late  Vice- Chancellor  Sir  James  Parker,  21  Law  J.  Rep.  (n.  s.) 
Chanc.  448 ;  s.  c.  11  Eng.  Rep.  110,  and  need  not  be  repeated.  The 
appeal  was  presented,  by  the  plaintiff,  against  the  decree  of  the  Vice- 
Chancellor,  declining  to  decree  specific  performance,  on  the  ground  that 
to  decree  specific  performance  would  be  in  contravention  of  the  Statute 
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of  Frauds,  there  being  a  material  part  of  the  agreement,  namely,  to 
pay  the  200/.  premium,  not  contained  in  the  written  contract. 

Daniel  and  Dauney  appeared  for  the  appellant. 

Bacon  and  W.  R.  Ellis  supported  the  decree  below. 

During  the  discussion  the  two  surviving  defendants  alleged  fraud 
and  fraudulent  misrepresentation  on  the  part  of  the  plaintiff  in  ob- 
taining the  signatures  to  the  agreement* 

July  17.  Knight  Bruce,  L.  J.  The  present  suit  is  for  the  specific 
performance  of  this  contract,  a  contract  to  which  ex  facie  there  seems 
no  objection ;  nor  has  any  objection  but  the  two  I  am  about  to  state 
been  suggested,  one  being  that  the  plaintiff  obtained  the  agreement 
unfairly,  the  other  that  the  writing  does  not,  as  the  defendants  allege, 
contain  all  the  terms  to  which  verbally  the  parties  to  it  have  agreed ; 
a  point  arising  or  suggested  in  this  way:  —  the  defendants  contend, 
and  the  plaintiff  admits,  that  the  true  and  real  bargain  between  him 
and  the  three  Pycrofts  was  for  a  lease  to  be  granted,  in  consideration 
of  a  premium  of  200/.,  and  which  should  contain,  among  its  cove- 
nants, a  covenant  on  the  lessee's  part  to  lay  out  200/.  in  a  manner 
analogous  to  the  covenant  for  laying  out  200/.  in  the  lease  of  1882. 
But  the  defendants  say,  that  the  written  agreement  does  not  provide 
for  these  terms,  a  point  which  the  plaintiff  says  is  immaterial,  because 
he  is  willing  and  submits  that  the  written  agreement  may  be  construed 
and  shall  be  performed  according  to  the  true  and  real  bargain.  Now, 
the  first  question  that  here  arises  seems  to  be,  whether  there  is  a  case 
of  latent  ambiguity ;  for  patent  ambiguity  there  is  not,  since  the 
agreement  on  the  face  of  it  is  a  contract  intelligible,  dear  and  com- 
plete in  all  its  terms.  We  think  that  there  is  no  latent  ambiguity  ; 
for  the  evidence  before  the  court  does  not,  in  our  judgment,  render  it 
impossible  to  construe  the  writing  satisfactorily.  The  true  interpre- 
tation of  the  writing  we  conceive  to  be,  that  the  premium  is  excluaed, 
but  that  tbe  covenant  to  lay  out  the  200/.  is  included. 

Then  comes,  however,  the  question  of  the  true  and  real  bargain, 
independent  of  the  point  which  the  defendants  make  of  the  mere  con- 
struction of  the  writing,  and  we  conceive  that  had  the  plaintiff  brought 
an  action  against  the  three  Pycrofts  upon  the  written  agreement,  and 
they  had  defended  themselves  at  law  on  the  ground  merely  of  the  fact 
now  in  evidence,  with  or  without  the  aid  of  any  statute  or  statutes, 
the  plaintiff  must  have  recovered,—  at  least,  if  his  case  ought  to  be 
considered  free  from  fraud.  The  law  prohibits  generally,  if  not  uni- 
versally, the  introduction  of  parol  evidence  to  add  to  a  written  agree- 
ment, whether  respecting  or  not  respecting  land,  or  to  vary  it  But 
can  a  man  say  that  a  written  contract  shall  be  deemed  bad  at  law 
for  omitting  a  term  verbally  agreed  upon  ?  We  exclude  cases  of 
fraud.  It  is  said  that  the  three  Pycrofts,  if  plaintiffs,  could  not  have 
compelled  the  actual  plaintiff  as  a  defendant  to  pay  the  premium  of 
200/.  If  it  is  so,  this,  we  apprehend,  does  by  no  means  dispose  of 
the  controversy. 

32* 
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It  happens  very  frequently  that  plaintiffs  claim  decrees  for  specific 
performance  of  agreements,  the  specific  performance  of  which  could 
not  have  been  compelled  against  them  as  defendants.  Here  the  act- 
ual plaintiff  objecting  to  be  subjected  to  either  sum  of  200/.  would, 
probably,  have  barred  himself  from  relief  in  equity.  But  he  does  not 
so  object ;  he  has  never  so  objected,  and  our  opinion  is,  that  where 
persons  sign  a  written  agreement  upon  a  subject,  obnoxious  or  not  ob- 
noxious to  the  statute  which  has  been  so  particularly  referred  to,  and 
there  has  been  no  circumvention  —  no  fraud  —  nor  (in  the  sense  in 
which  the  term  "mistake"  must  be  considered  as  used  for  this  pur- 
pose) mistake,  the  written  agreement  binds  at  law  and  in  equity  ac- 
cording to  its  terms,  although  verbally  a  provision  was  agreed  to 
which  has  not  been  inserted  in  the  document,  subject  to  this,  that 
either  of  the  parties  sued  in  equity  upon  it  may  probably  be  entitled, 
in  general,  to  ask  the  court  to  be  neutral,  unless  the  plsuntiff  will  con- 
sent to  the  performance  of  the  omitted  term<  (See  TJie  London  and 
Birmingham  Railway  Company  v.  Winter j  Cr.  &  Ph.  62.) 

The  present  case  appears  to  us  to  come  under  this  rule,  so  that,  in 
our  judgment,  the  only  substantial  dispute  turns  on  the  defendants' 
allegation  that  the  agreement  was  obtained  unfairly,  or  under  circum- 
stances that  a  court  of  equity  must  deem  unfair.  [His  lordship  then 
referred  to  the  defence  of  the  other  parties,  and  proceeded.]  If,  how- 
ever, the  plaintiff  still  desires  an  inquiry  under  ^hich  the  persons  who 
have  made  affidavits  may  be  orally  examined  before  the  Master,  or 
in  Michaelmas  term  before  ourselves,  he  may  have  it,  and  the  inquiry 
in  this  event  must  substantially  be  whether  the  signatures  or  signa- 
ture of  James  Pycroft  and  John  Winter  Pycroft,  or  either  of  them,  to 
the  agreement,  were  or  was  obtained  by  means  of  any  and  what  un- 
true misrepresentations  made  by  the  plaintiff,  and  also  under  what 
circumstances  the  agreement  was  signed  by  James  Pycroft  and  John 
Winter  Pycroft  respectively. 

'  Counsel  on  both  sides  concurred  in  asking  their  lordships  to  deter- 
mine the  question  after  the  oral  examination  of  witnesses  before  them, 
instead  of  directing  any  inquiry  before  the  Master.  The  terms  of  the 
inquiry  were  then  settled,  and  the  undertaking  by  the  plaintiff  given, 
as  was  also  that  of  the  defendants,  and  directions  were  given  that  the 
parties  should  apply  to  his  lordship  in  Michaelmas  terni  to  name  a 
day  for  the  hearing. 

November  13, 15,  and  16.  During  these  days,  an  oral  examination 
of  witnesses  took  place,  the  plaintiff,  the  plaintiff 's  wife  (counsel  with- 
drawing all  objection,)  the  two  living  defendants,  and  several  other 
persons,  giving  their  evidence,  at  the  conclusion  of  which  their  lord* 
ships  reserved  judgment 

Montagu  Chambers  and  W,  JR.  Ellis^  in  support  of  the  decree  be« 
low. 

Daniel  and  Dauney^  for  the  appellant.,  the  plaintiff. 
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November  25.  Lord  Cranworth,  L.  J.,  this  day  delivered  judg- 
ment, observing  that  the  recent  statute  for  amending  the  proceedings 
and  practice  of  the  court,  had  made  a  very  salutary  alteration  in  ena- 
bling a  vivd  voce  e^^amination  of  witnesses  to  take  place,  by  means 
of  which  their  lordships  were  enabled  to  come  to  a  conclusion  on  the 
truth  or  falsehood  of  the  charge  made  by  the  defendants,  of  fraud  by 
the  plaintiff  in  obtaining  from  James  Pycroft,  and  of  fraudulent  mis- 
representation in  obtaining  from  the  late  defendant  and  John  Winter 
Pycroft,  their  several  signatures  to  the  document  in  question ;  and 
their  lordships  were  of  opinion  that  the  charge  was  totally  groundless, 
and  the  evidence  in  support  of  it,  in  most  parts,  untrue,  and,  where 
not  false,  entirely  mistaken.  On  the  whole,  their  lordships  were  of 
opinion  that  the  plaintiff  had  established  bis  right  to  specific  perform- 
ance, which  they  decreed  accordingly,  and  directed  that  the  plaintiff 
should  have  his  costs  up  to  and  inclusive  of  the  decree  of  Sir  James 
Parker,  and  all  the  costs  which  had  been  incurred  during  the  present 
term. 


Hakewell  v,  Webber.^ 

March  16, 1&52. 

Practice —  Default  of  Defendant  at  Hearinff  —  Decree  —  44^A 

Order  of  August^  1841. 

If  defendant  makes  defaalt  at  the  hearing,  the  plaintiff  will  be  onlj  entitled  to  such  decree 
as  the  court  considers  him  entitled  to  on  hearing  the  pleadmgs  and  evidence. 

In  this  suit  the  defendant  did  not  appear. 

Glasse  and  Dickinson^  for  the  plaintiff,  asked  for  such  decree  as  the 
plaintiff  could  abide  by ;  but 

Turner,  V.  C,  said,  that  since  the  44th  general  order  of  August, 
1841, 10  Law  J.  Rep.  (n.  s.)  Chanc.  414,  which  deprived  the  defend- 
ant, who  made  default  at  the  hearing,  of  a  day  to  show  cause,  it  had 
been  the  practice  of  the  court  to  hear  the  cause,  and  to  make  such 
decree  as  the  plaintiff  upon  the  pleadings  and  evidence  was  entitled 
to ;  and  this  practice  was  adopted  and  approved  of  by  Lord  Chancellor 
Sugden  in  Ireland.  Hayes  v.  Brierlp,  3  Dru.  &  War.  274.  The  plain- 
tiff's case,  therefore,  must  be  opened  in  the  usual  way,  as  if  the  de- 
fendant were  present 

1  22  Law  J.  Rep.  (n.  s.)  Chanc.  96 ;  9  Hare,  541. 
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Lee  V,  BusK.-^ 

December  2,  1853. 

Will —  Construction'^  Gift  by  Implication. 

A  testatrix  devised  real  estate  to  A.  B.  in  fee ;  she  then  gave  legacies,  and  devised  the  resi- 
due of  her  real  estate  to  C.  D.  for  life,  with  remainder  to  his  issne,  with  remainder  to  the 
first  and  other  sons  of  A.  B.  in  tail  male,  with  remainders  over.  She  then  beoneathcd  the 
residue  of  her  personal  estate  to  trustees  upon  trust  for  A.  B^  but  if  he  should  die  in  her 
lifetime,  "  without  leaving  any  child  or  children  him  surviving,"  the  residue  was  to  be  in 
trust  for  C.  D.  alnolutely.    A.  B.  died  in  the  lifetime  of  the  testatrix,  leaving  children :  — 

Hdd^  affirming  a  decree  of  the  Master  of  the  Rolls,  that  the  will  did  not  create  any  trust  by 
implication  of  the  residue  of  the  personal  estate  in  favor  of  the  children  of  A.  B. 

The  testatrix  in  this  case  devised  all  her  real  estate  in  the  parish 
of  Middleton  in  Teesdale,  in  the  county  of  Durham,  to  her  relation, 
John  Lee,  of  the  Abbey,  near  Knaresborough,  in,  the  county  of  York, 
his  heirs  and  assigns;  she  bequeathed  various  legacies,  and  then  gave 
and  devised  all  her  messuages,  lands,  tenements,  and  hereditaments, 
not  thereinbefore  specifically  devised,  unto  C.  B.  Lee,  (one  of  the  sons 
of  John  Lee,  of  the  Abbey,  by  Maria,  his  wife,)  for  the  natural  life  of 
C.  B.  Lee;  and  from  and  after  his  decease  she  devised  the  last- 
mentioned  hereditaments  to  the  issue  in  tail  male  in  succession  of 
C.  B.  Lee,  with  remainder  on  failure  of  issue  of  C.  B.  Lee,  to  every 
other  son  of  John  Lee,  of  the  Abbey,  and  Maria,  his  wife,  in  succes- 
sion, and  his  issue  in  tail  male ;  with  remainder,  on  failure  of  such 
issue,  to  the  only  daughter  of  John  Lee,  of  the  Abbey,  and  Maria, 
his  wife,  and  her  issue  male  in  succession  ;  so  that  every  elder  son  of 
the  said  daughter  of  John  Lee,  and  his  issue  male,  might  be  preferred 
to  every  younger  son  and  his  issue  male,  according  to  seniority  in 
tail  male  ;  with  an  ultimate  remainder,  on  failure  of  such  issue,  to 
the  testatrix's  relation  Charles  Lee,  his  heirs  and  assigns.  The  tes- 
tatrix gave  and  bequeathed  all  the  residue  of  her  personal  estate  and 
effects  to  her  executors  and  trustees,  upon  trust,  to  convert  the  same 
into  money,  and  stand  possessed  thereof,  "  upon  trust,  for  my  rela- 
tion the  said  John  Lee,  of  the  Abbey ;  but  if  he  shall  die  in  my  life- 
time without  leaving  any  child  or  children  him  surviving,  then  I 
direct  that  the  residue  of  my  said  trust  moneys  shall  be  in  trust  for 
the  said  Charles  Lee."  The  testatrix  appointed  Mr.  Busk  and  ano- 
ther executors  and  trustees  of  her  will. 

John  Lee,  of  the  Abbey,  died  in  the  lifetime  of  the  testatrix,  and 
after  her  death  the  will  was  proved  by  the  executors.  John  Lee  left 
children,  and  the  present  claim  was  filed  by  them  against  the  execu- 
tors and  trustees,  claiming  to  be  the  residuary  legatees  of  the  personal 
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estate.  The  case  was  heard  before  the  present  Master  of  the  Rolls, 
who  dismissed  the  claim,  holding  that,  upon  the  authorities,  no  gift 
by  implicatioA  could  be  raised  in  favor  of  the  plaintiffs  who  now  ap- 
pealed.    (See  14  Beavan,  459 ;  s.  c.  11  Eng.  Rep.  304.) 

Roundell  Palmer^  Terrelly  and  Grenside^  in  support  of  the  appeal, 
argued  that  the  subject  of  this  bequest  being  residue,  and  there  being 
no  gift  to  C.  Lee  unless  J.  Lee  should  die  without  leaving  children, 
his  interest  was  wholly  postponed  for  the  sake  of  the  children  of 
John ;  and  it  was  the  evident  intention  of  the  testatrix  that  such  child- 
ren should  take.  That  it  was  her  intention  to  favor  the  family  of 
John  Lee  in  preference  to  the  other  objects  of  her  bounty,  appeared 
from  the  limitations  in  the  will  of  her  residuary  real  estate.  The 
children  of  John  Lee  must,  therefore,  take  by  implication.  There 
were  several  authorities  in  favor  of  that  construction.  In  Lethieul" 
Her  V.  Traci/,  3  Atk.  796,  Lord  Hardwicke  suggested  the  point  whe- 
ther, in  the  case  where  a  devise  over  was  to  take  effect  in  the  event 
of  the  prior  devisee  dying  without  issue  of  the  body  living  at  his 
death,  those  words  did  not  give  the  prior  devisee  an  estate  ta3  by  im- 
plication, and  for  this  reason  particularly,  inasmuch  as  there  was  no 
other  way  of  letting  in  the  issue  but  by  giving  the  first  taker  such 
estate  by  implication ;  and  his  lordship  added  that  there  were  several 
cases  at  law  where  the  words  "  if  he  die  without  issue,"  had  been 
held  to  create  an  estate  tail  by  implication.  This  view  was  followed 
afterwards  in  £x  parte  Rogers,  2  Madd.  449,  where  a  testator,  having 
by  his  will  bequeathed  1,000/.  to  his  neice  A,  made  a  codicil,  reciting 
that  she  had  married  indiscreetly,  and  that  he  intended  to  withdraw 
the  legacy  out  of  her  power  to  dispose  of  it,  or  out  of  the  power  of 
her  husband  so  to  do,  and  did  therefore  direct  his  executors  to  secure 
his  said  neice  the  interest  of  the  said  1,000/.  independently  of  her 
husband,  by  placing  out  that  sum  in  trust  for  his  neice,  she  to 
enjoy  the  interest  or  dividends  during  her  life,  and  at  her  decease, 
without  child  or  children,  the  principal  and  interest  to  be  divided 
between  such  of  her  sisters  as  should  be  then  living.  Sir  Thomas 
Plumer  was  of  opinion  that  by  the  combined  effect  of  the  will  and 
codicil  he  was  justified  in  saying  that  the  children  took  the  legacy  by 
necessary  implication  at  the  death  of  their  mother.  Crowder  v.  Clowes^ 
2  Ves.  jun.  449 ;  Wainewright  v.  Wainewrighl,  3  Ibid.  558 ;  and 
Harman  v.  Dickenson,,  1  Bro.  C.  C.  91,  were  also  cited  on  this  point. 

[Knight  Bruce,  L,  J.  If  John  Lee  had  survived  the  testatrix, 
then  his  children  could  have  taken  nothing.  Here  there  are  three 
difficulties.  There  sure  three  rocks  to  be  avoided :  one  is  simple  intes- 
tacy, another  a  gift  by  implication  to  the  personal  representatives  of 
John  Lee,  which  would  also  dispose  of  the  plaintiff's  case,  and  the 
third  such  an  uncertainty  between  the  claim  of  the  personal  repre- 
sentatives of  John  Lee  and  the  claim  of  his  children  as  to  render  it 
impossible  for  the  court  to  say  there  is  any  thing  but  an  intestacy.] 

Ex  parte  Rogers  is  precisely  in  point. 

[Lord  Cranworth,  L.  J.  I  am  disposed  to  think  there  would  be 
found  to  have  been  more  in  the  case  of  Ex  parte  Rogers,  than  what 
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appears  from  the  report  in  Maddock,  if  the  order  were  brought  from 
the  office.] 

It  was  submitted  that  having  regard  to  the  scope  of  the  whole  will, 
implication  in  favor  of  the  children  was  clearly-  required,  to  carry  into 
effect  the  intention  of  the  testatrix.  The  word  "  children,"  which 
was  here  used,  was  more  favorable  to  that  view  of  the  case  than 
would  have  been  the  use  of  the  word  "  issue."  To  infer  by  implica- 
tion that  the  general  issue  of  the  party  through  all  time  were  to  take 
per  capita  would  be  unreasonable,  but  not  so  that  his  children  were 
to  take.  Now,  in  Andree  v.  Ward,  1  Russ.  260;  Greene  v.  Ward, 
1  Russ.  262 ;  Ranela^h  v.  Ranelagh,  12  Beav.  200, ;  and  Cooper 
V.  Pitcher,  4  Hare,  485,  which  were  the  authorities  relied  upon 
by  the  Master  of  the  Rolls,  the  events  specified  were  a  failure  of 
issue,  either  general  or  of  a  particular  marriage,  events  which  were 
infinitely  less  favorable  by  implication  than  where  the  event  is  con- 
fined to  a  failure  of  children.  Besides,  those  being  all  cases  of  gifts 
of  legacies,  and  not  of  residuary  gifts,  were  inapplicable  to  the  pre- 
sent, and  intestacy  would  not  in  them  result  from  the  rejection  of  the 
construction  in  favor  of  implication.  It  is  a  rule  that  the  court  leans 
against  the  adoption  of  a  construction  which  will  lead  to  intestacy. 

[Knight  Bruce,  L.  J.  The  meaning  of  the  term  ''  leaning  against 
intestacy  "  is  this ;  not  that  the  court  ab4iors  intestacy,  but  that  it 
infers  it  to  be  probable  that,  where  a  man  makes  his  will,  he  intends 
to  dispose  of  his  whole  property.] 

Another  ground  relied  upon  by  the  Master  of  the  Rolls  was,  that, 
though  words  might  possibly  have  been  omitted  by  the  testatrix,  it 
was  not  the  province  of  the  court  to  supply  them  ;  but  in  many  cases 
the  court  had  supplied  the  words  omitted,  where  warranted  either  by 

the  immediate  context  or  the  general  scheme  of  the  wilL 

« 

Bethell,  Faber,  and  Greene,  for  the  defendants,  were  not  called 
upon.  • 

Knight  Bruce,  L.  J.  If  this  will  is  to  be  construed  according  to 
the  rules  of  grammar,  sense,  and  idiom,  it  is  a  case  of  intestacy.  It 
is,  therefore,  incumbent  oil  those  who  allege  that  it  is  not  a  case  of 
intestacy  to  show  it  from  the  whole  of  the  will,  and  also  to  show 
what  is  the  particular  course  of  devolution  in  which  the  property,  as 
to  which  there  is  no  intestacy,  is  to  go.  Now,  assuming  —  for  the 
purpose  of  the  argument,  but  only -for  that  purpose — that  the  will 
does  not  exhibit  an  intention  that,  in  the  events  which  have  occurred 
there  should  not  be  an  intestacy,  we  must  then  consider  the  question, 
what  ifl  the  mode  of  gift  which  this  will  demonstrates,  or  which  is  to 
be  implied  ?  I  confess  that,  even  on  the  assumption  which  I  have 
mentioned  —  even  upon  that  assumption  —  I  think  it  is  impossible 
to  say  with  any  thing  like,  I  do  not  say  certainty,  but  reasonable  pro- 
bability, whether  the  gift  is  to  the  personal  representatives  of  John 
Lee  or  to  his  children  ;  and  further  that,  even  on  that  most  favorable 
assumption  to  the  plaintiffs,  it  is  impossible  to  say  that  here  there 
has  been  any  thing  but  intestacy.     In  saying  that,  I  do  not  wish  to 
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be  understood  as  intimating  any  thing  to  prejudice  the  claim  of  the 
personal  representatives  of  John  Lee,  if  they  think  proper  to  bring 
one  forward.  • 

Lord  Cranworth,  L.  J.  I  am  compelled,  though  with  reluc- 
tance, to  express  the  same  opinion.  I  only  wish  that,  before  the  final 
determination  of  the  case,  the  report  of  the  case  of  Ex  parte  Rogers 
could  have  been  tested  by  comparison  with  the  registrar's  book.  That 
case  is  reported  by  Mr.  Maddock,  not  in  its  regular  course,  but  in^a 
note  at  the  end  of  the  volume,  and  I  have  never  felt  quite  certain  that 
upon  investigation  there  might  not  turn  out  to  be  more  in  the  case 
than  appears  on  the  face  of  the  report.  Assuming  the  report,  how- 
ever, to  be  perfectly  accurate,  still  I  do  not  look  upon  it  as  an  autho- 
rity governing  the  present  case,  and  for  this  reason,  that  the  party  to 
whom  in  that  case  a  life-interest  was  given  survived  the  testator. 
That  is  quite  sufficient  to  distinguish  the  two  cases.  I  think  the 
present  a  clear  case  of  intestacy,  but  without  meaning  by  that  state- 
ment in  any  way  to  prejudice  the  case  as  against  the  personal  repre- 
sentatives of  John  Lee.  The  consequence  is,  that  the  appeal  will  be 
dismissed. 

Counsel  for  the  respondents  asked  for  costs,  but  their  lordships 
directed  them  to  be  paid  out  of  the  personal  estate. 


Glass  v,  Richardson.^ 

June  29;  Julj  1  and  16,  1852. 

Copyhold  — Devise  — Power  — Admittance  — Fine — Specific  Perform'* 

ance. 

A  testator  deyised  copyholds  to  such  uses  as  his  two  trustees,  or  the  surriTor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  within  twenty-one  years  after  the  death  of 
such  survivor  should,  hy  deed,  appoint;  and  subject  thereto  to  the  use  of  his  two  trustees, 
their  heirs  and  assigns,  forever;  and  he  directed  them  to  sell  the  same,  and  gave  them 
power  to  give  receipts  for  the  purchase-money :  — 

Hddy  that  a  purchaser  who  had  agreed  to  buy  was  bound  to  complete  on  having  a  proper 
deed  of  appointment  from  the  trustees  without  the  trustees  being  first  admitted. 

This  was  a  suit  for  specific  performance.  The  plaintiffs,  Mr. 
Joseph  Glass  and  Mr.  William  Brown,  derived  their  title  under  a 
devise  from  Henry  Bayford,  who,  by  his  will  dated  the  30th  of  Janu- 
ary, 1850,  devised  all  his  freehold  and  copyhold  hereditaments  to 


^  22  Law  J.  Rep.  (k.  s.)  Chanc.  105. 
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such  uses  as  the  plaintiffs  or  the  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  within  twenty -one  years  after  the 
death  of  such  survivor,  should,  by  .deed,  appoint,  and  subject  thereto 
to  the  use  of  the  plaintiffs,  their  heirs  and  assigns,  forever;  and 
directed  that  his  trustees  should,  as  soon  as  conveniently  might  be 
after  his  decease,  sell  the  hereditanjents  devised,  and  stand  possessed 
of  the  proceeds  upon  the  trusts  of  his  residuary  personal  estate,  with 
power  to  his  trustees  to  give  discharges ;  and  he  appointed  the  plain- 
tiffs to  be  the  executors  and  trustees  of  his  will.  After  the  death  of 
tlfe  testator,  and  upon  the  4th  of  June,  1851,  the  plaintiffs  caused  the 
premises  in  question,  which  were  part  of  the  testator's  copyhold  here- 
ditaments, held  of  the  manor  of  Furneaux  Pelham,  in  the  county  of 
Hertford,  to  be  put  up  to  sale  by  public  auction,  and  they  were  pur- 
chased by  the  defendant,  Mr.  Richardson.  The  defendant,  soon  after 
the  purchase,  entertained  a  -doubt  whether  he  could  legaUy  compel 
admittance  to  the  copyhold  under  a  bargain  and  sale  or  appointment 
from  the  plaintiffs  without  the  plaintiffs  having  been  themselves  first 
admitted  to  the  premises ;  and  he  suggested  the  doubt  to  the  solicitor 
of  the  plaintiffs  by  way  of  objection  to  the  title.  The  plaintiffs  soli- 
citor denied  the  validity  of  the  objection,  and  the  defendant  then 
inquired  of  the  steward  of  the  manor  whether  he  would  admit  him 
as  a  purchaser  from  the  plaintiffs  without  first  requiring  the  admit- 
tance of  the  plaintiffs ;  to  which  inquiry  the  steward  replied,  that  the 
plaintiffs  must  be  admitted  and  pay  a  fine,  after  which  they  might 
surrender  to  a  purchaser.  Some  correspondence  ensued  on  the  part 
of  both  parties  with  the  steward  which  led  to  no  result,  the  steward 
still  persisting  in  his  requirement  that  the  plaintiffs  should  first  be 
admitted  ;  and  the  plaintiffs  not  having  submitted  to  this  requisition, 
the  usual  proclamations  for  want  of  a  tenant  were  made  in  the  Lord's 
Court,  and  the  lord  seized  quousque,  amd  an  ejectment  was  brought  for 
the  recovery  of  the  premises.  The  sole  question  between  the  parties 
was,  whether  in  this  state  of  circumstances,  the  defendant  ought  to 
be  compelled  to  complete  the  purchase  on  having  a  proper  deed  of 
appointment  from  the  plaintiffs,  without  the  plaintiffs  having  been 
first  admitted  to  the  premises.  Vice- Chancellor  Turner  decreed  a 
specific  perforn^nce,  and  from  that  decision  the  defendant  appealed. 

Lee  and  Hodden^  for  the  appellant. 

Rogers^  in  support  of  the  decree  of  the  court  below. 

Knight  Bruce  JL.  J.  (on  the  above  question)  said — At  this  point 
of  the  case  I  may  say,  both  for  Lord  Cr  an  worth  and  myself,  that  we 
are  of  opinion  that  if,  in  this  case,  there  had  been  no  dispute  as  to 
the  admittance,  if  the  lord  of  the  manor  had  not  interfered,  and  the 
two  trustees  had  sold  shortly  after  the  death  of  the  testator,  and  had 
executed  their  power  or  authority,  whichever  may  be  the  right  expres- 
sion, by  limiting  the  estate  as  directed,  including,  of  course,  the  pro- 
per execution  of  the  deed  of  appointment  to  the  purchaser,  he  (the 
purchaser)  would  have  stood  in  the  same  position  precisely,  and  have 
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been  entitled  to  admittance  upon  the  payment  of  a  single  fine,  as  if 
he  had  been  named  in  the  testator's  will. 

July  16.     This  day  the  appeal  was  dismissed,  with  costs.^ 


Goldsmith  v.  Stonehewer.^ 

December  15,  %852. 

Procedure  Amendment  Act —  Parties —  Trustees —  Settlement. 

In  a  Btdt  for  foreclosure,  commenced  under  the  old  practice,  the  trostees  of  the  equity  of 
redemption  if  in  settlement  do  not  sufSciently  represent  the  cestuis  que  trtut  under  the 
Chancery  ProccdOre  Amendment  Act  (15  &  16  Vict.  c.  86,  s.  42,  rule  9.)  The  cestuis  que 
pfftst  will  still  be  necessary  parties  to  the  suit. 

The  facts  of  this  case  are  stated  by  the  Vice- Chancellor  in  his 
judgment. 

TT.  P.  Wood  and  Goldsmith^  for  the  plaintiff,  mentioned  this  case, 
which  had  been  heard  before  the  long  vacation,  and  stood  over  for 
judgment. 

Turner,  V.  C,  after  remarking  that  he  had  very  anxiously  con- 
sidered the  case  with  a  view,  if  possible,  of  granting  to  the  plaintiff 
the  relief  sought  in  the  present  state  of  the  record,  said —  I  will  give 
my  judgment  now,  as  I  think  I  sufficiently  remember  the  facts.  It 
was  a  claim  for  foreclosure  filed  by  a  first  mortgagee  against  a  second 
mortgagee  and  the  mortgagor.  The  second  mortgagee  filed  an  affida- 
vit stating  that  the  money  due  on  the  second  mortgage  was  held  upon 
trusts,  and  setting  out  the  trusts,  which  were  for  the  father  for  life 
and  then  for  his  children.  Some  of  the  children's  shares  had  also 
been  settled.  The  question  is,  whether  I  can  dispense  with  the  pre- 
sence of  the  cestuis  que  trust.  I  have  given  the  case  full  considera- 
tion, having  regard  to  the  recent  act  of  parliament.  K  the  defendant 
had  become  entitled  to  the  money  due  on  the  second  mortgage  as 
executor,  there  is  no  doubt  that  I  could  properly  make  a  decree  bind- 
ing the  interests  of  all  the  legatees  under  bis  testator's  will,  without 
their  being  made  parties.  Can  I  apply  a  similar  rule  in  this  case  ? 
I  think  not  An  executor  has  the  control  over  the  whole  personal 
estate  and  can  provide  funds  for  preventing  a  foreclosure.  A  trustee 
in  genera]  has  no  such  power ;  and  it  would,  therefore,  be  very  dan- 
gerous to  hold  that  in  a  foreclosure  suit  the  rights  of  persons  interested 
under  a  settlement  of  an  interest  with  equity  of  redemption,  ought  to 


1  For  the  report  of  the  case  before  the  Vice-ChanceUor,  see  antet  p.  198. 
3  22  Law  J.  Rep.  (n.  s.)  Chanc.  109. 
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be  foreclosed  by  a  decree  made  in  their  absence  against  their  trustees^ 
I  must,  therefore,  direct  the  husband  and  wife  and  the  other  cesiuis 
que  trust  to  be  made  parties ;  but  as  the  husband  (who,  it  is  stated, 
is  now  in  Australia)  is  a  party  to  the  record  in  his  character  of  a 
mortgagor,  I  think  the  suit  may  go  on  without  making  him  a  party 
in  his  character  of  cestui  que  trust  under  the  settlement' 


Hannam  v.  Riley.* 

December  20, 1852. 

Procedure  Amendment  Act  —  Parties  —  Devisees  and  ExectUors^^ 

Mortgage. 

In  a  foroclosure  suit,  the  devisees  and  execators  of  the  mortgagor  represent  the  cestui^que 
trust  of  the  equity  of  redemption  under  the  Chancery  Procedure  Amendment  Act  (15  & 
16  Vict.  c.  86,  8.  42,  rule  9),  and  the  cestuis  qw  tnut  are  not  necessary  parties  to  the 
suit 

This  was  a  suit  by  the  mortgagees  for  the  sale  of  the  mortgaged 
premises,  and  was  nled  against  the  devisees  and  executors  of  the 
mortgagor. 

SoiUhgate,  for  the  plaintiff. 

Metcalfe,  for  the  defendants,  objected  that  the  cestuis  que  trust  of 
the  equity  of  redemption  were  necessary  parties. 

Turner,  V.  C,  said  that  as  the  defendants  were  trustees  and  exe- 
cutors of  the  mortgagor,  and  had,  therefore,  control  over  the  whole  of 
his  personal  property,  they  sufficiently  represented  the  cestuis  que 
trust  jmder  the  Chancery  Procedure  Amendment  Act  (15  &  16  Vict 
c.  86,  s.  42,  rule  9),  and  the  cestuis  que  trust  were  pot  therefore 
necessary  parties.^ 


1  See  the  next  case. 

2  22  Law  J.  Rep.  (n.  8.)  Chanc.  110. 

3  See  the  preceoing  case. 
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BaINES   r.   RlDGE.^ 
December  15  and  22,  1652. 

Procedure  Amendment  Act — Indorsement  on  Bill  or  Claim, 

The  indorsement  on  bill  of  complaint  or  claim  may  be  altered  at  the  discretion  of  the  conrt 
from  the  form  prescribed  bj  the  schedule  to  the  Chancery  Procedure  Amendment  Act 
(15  &  16  Vict.  c.  86,)  and  such  indorsement  is  not  required  by  Uie  act  to  be  printed — 
umbU. 

In  this  suit  some  of  the  defendants  were  stated  by  the  bill  to  be  out 
of  the  jurisdiction.  The  clerks  of  the  records  and  writs  required 
the  names  of  all  the  defendants  to  be  inserted  in  the  indorsement  sub- 
stituted for  the  writ  of  subpoena  by  the  Chancery  Procedure  Amend- 
ment Act  (16  &  16  Vict.  c.  86,  schedule). 

Freelingy  for  the  plaintiff,  submitted  to  the  court  whether  it  was 
necessary  for  the  names  of  all  the  defendants  to  be  included  in  the 
indorsement. 

December  22.  Turner,  V.  C,  said  that  the  difficulty  in  this  case 
was  got  rid  of  by  the  terms  of  the  act,  section  3,  which  provides  that 
"the  defendant  shall  be  served  with  a  printed  bill  or  claim,  with  an 
indorsement  thereon  in  the  form  or  to  the  effect  set  out  in  the  sche- 
dule, with  such  variations  as  circumstances  may  require."  When, 
therefore,  any  defendant  is  now  out  of  the  jurisdiction  of  the  court,  it 
wiU  be  necessary  to  apply  for  an  order  for  leave  to  serve  him  with  a 
copy  of  the  bill  or  claim,  and  for  his  appearance  thereto  within  such 
time  as  the  court  shaU  direct,  and  then  to  serve  the  defendant  with  a 
copy  of  the  bill,  with  an  indorsement  to  the  effect  of  the  order  of  the 
court. 


In  re  Heath;  In  re  Gindbr's  Settlement.* 

JanoazT  20,  1852. 

Bankrupt  Law  Consolidation  Act,  1849,  (12  Sf  13  Tict.  c.  106)  — 
Jurisdiction — Appointment  of  New  Trustees. 

Under  the  Banknipt  Law  Consolidation  Act,  1849,  (12  &  13  Vict  c.  106,  8.  130,)  every 
Vice-chancellor  has  jurisdiction  to  remove  a  bankrupt  trustee,  and  appoint  a  new  one  in 
his  stead. 


I  22  I^aw  J.  Rep.  (n.  8.)  Chanc.  110. 

»  22  Law  J.  Rep.  (n.  s.)  Chanc.  110 ;  9  Hare,  616. 
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This  was  a  petition,  headed  in  the  above  matters,  and  in  the  matter 
of  the  Bankrupt  Law  Consolidation  Act,  1849,  and  the  Trustee  Act, 
1850,  for  the  removal  of  a  surviving  bankrupt  trustee  from  the 
trusts  of  a  settlement,  and  to  appoint  others  in  the  place  of  him  and 
his  deceased  co-trustee,  and  to  pay  the  trust  moneys  to  the  new 
trustees. 

Campbell  and  Oracknally  appeared  for  the  petitioners ;  and 

Sidney  Smithy  for  the  bankrupt 

Turner,  V.  C,  having  been  informed  that  several  similar  orders 
had  been  made  by  his  predecessors,  and  suggesting  the  propriety  of 
applying  to  the  Lords  Justices,  made  the  order. 


Beadon  v,  King.^ 

June  4,  6,  7,9,  10, 11,  26,  27,  30  j  July  1,  2,  7, 10, 1851  j  and  January  27, 1852. 

Statutes  —  Construction — Land- Tax  Redemption  Acts — Statutes  54 
Geo,  3,  c.  173,  and  57  Geo.  3,  c.  100,  {confirming'  Statutes)  —  Vendor 
and  Purchaser — Sale  by  Prebendary  to  Trustee  for  himself. 

A  prebendary  8o|d  to  a  trustee  for  himself,  in  1808,  certain  prebendal  property  for  tiie 
redemption  of  the  land-tax.  The  lords  commissioners  and  other  necessary  persons  were 
parties  to  the  sale.  The  succeeding  prebendary  did  not  question  the  transaction ;  but  his 
successor,  who  was  appointed  in  1833,  and  had  ercr  since  been  in  the  receipt  of  the  annual 
amount  of  land-tax,  which  had  been  redeemed,  filed  a  bill  in  1848,  to  set  aside  the  sak^ 
on  the  ground  of  illegality,  irregularity  and  fraud :  — 

Hdd^  first,  that  such  property  was  salable  under  the  prorisions  of  the  Land-Tax  Redemp- 
tion Acts  ;  secondly,  that  the  selling  prebendary  might  purchase  the  property  for  himseli ; 
and  thirdly,  fraud  not  being  proved,  the  prebendary  not  being  a  direct  trustee  of  the  pro- 
perty for  his  successors,  and  forty  years  having  elapsed  since  the  transaction,  impeachable 
(if  at  all)  at  its  inception,  that  the  .bill  ought  to  be  dismissed,  with  costs. 

The  bill  in  this  cause  was  filed  by  the  tlev.  Richard  A' Court  Bea- 
don, the  prebendary  of  the  prebend  of  Wiveliscombe,  in  the  cathe- 
dral church  of  Wells,  against  the  Rev.  Walker  King,  Thomas  Pares, 
and  Edward  Dawson,  and  the  Rev  Charles  Edmund  Ruck  Keene, 
for  the  purpose  of  setting  aside  a  purchase  of  part  of  the  prebendal 
estate  made  in  the  year  1818,  under  the  Land-Tax  Redemption  Act, 
by  the  late  Dr.  King,  who  afterwards  became  Bishop  of  Rochester. 
The  late  Dr.  King,  by  whom  the  purchase  which  it  was  sought  by 
this  bill  to  set  aside  was  made,  was,  at  the  time  of  the  purchase,  the 
prebendary  of  the  prebend  of  Wiveliscombe.     He  held  that  prebend 


>  22  Law  J.  Bep.  (k.  s.)  Chanc  111 ;  9  Hare,  499. 
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from  the  year  1794,  down  to  the  time  of  his  death,  in  the  year 
1827,  having  continued  to  hold  it  with  his  bishoprick  of  Rochester. 

The  prebend  of  Wiveiiscombe,  befpre  and  at  the  time  of  the  sale 
in  question,  comprised,  among  other  property,  the  rectory  or  parson- 
age impropriate  of  Wiveiiscombe,  with  the  glebe  lands,  tithes  and 
hereditaments  belonging  thereto,  and  also  the  manor  of  the  prebend 
of  Wiveiiscombe,  in  the  demesne  lands  and  other  lands  held  of  the 
manor  for  lives  btf  a  copy  of  the  court  rolls.  The  prebend,  it  appear- 
ed, was  usually  demised  by  the  prebendaries  for  lives,  at  an  ancient 
rent,  in  consideration  of  fines.  The  lessee  of  the  prebend  was  called 
the  lord  farmer,  and  it  was  not  disputed  that  he  had  po\^r  to  make 
grants  for  three  lives  of  the  land,  held  by  copy. 

By  an  indenture,  made  on  the  13th  of  June,  1789,  the  Rev.  Paul 
George  Snow  the  then  prebendary  of  the  prebend  of  Wiveiiscombe, 
demised  the  prebend  to  Arthur  Lord  Fairford,for  the  lives  of  William 
Earl  of  Dartmouth,  Henry  Earl  Stawell,  and  Arthur  Lord  Fairford, 
and  the  life  of  every  and  either  of  them  longest  surviving. 

By  another  indenture,  bearing  date  the  3d  of  July,  1804,  and  made 
between  George  Earl  of  Dartmouth,  William  Charles  Earl  of  Albe- 
marle and  Thomas  Clement,  of  the  first  part,  Henry  Lord  Stawell  of 
the  second  part,  and  John  King,  who  was  the  brother  of  Dr.  King, 
and  an  under  secretary  of  state,  of  the  third  part,  after  various  reci- 
tals, by  which  it  appeared  that  Henry  Lord  Stawell  was  the  surviv- 
ing cestui  que  vie  in  the  lease  of  1789,  and  that  the  lease  had  become 
vested  in  the  parties  thereto  of  the  first  part,  with  power  to  sell  with 
the  consent  of  Henry  Lord  Stawell — the  premises  comprised  in  the 
lease  were  in  consideration  of  7,000/.  expressed  to  be  paid  by  John 
King,  conveyed  to  him  to  hold  for  the  life  of  Lord  Stawell. 

By  an  indenture,  dated  the  4th  of  July,  1804,  and  made  between 
John  King  of  the  one  part  and  Dr.  King  of  the  other  part,  John  King 
surrendered  to  Dr.  King  the  lease  and  the  premises  comprised  therein. 

By  another  indenture,  dated  the  6th  of  July,  1804,  Dr.  King  de- 
mised the  prebend  to  John  King  for  the  lives  of  Walker  King,  aged 
six  years,  Edward  Dawson  King,  aged  about  five  years,  and  James 
King,  about  three  years,  sons  of  Dr.  King,  and  for  the  life  of  any  and 
either  of  them  longest  living,  at  the  old  rent  of  40/.  There  was  a 
memorandum  upon  this  lease  of  livery  of  seisin  having  been  given  on 
the  18th  of  July,  1804.  That  lease  was  made  to  John  King  in  trust 
for  Dr.  King. 

In  this  state  of  circumstances,  it  appeared  that  a  joint  memorial 
and  statement,  signed  by  Dr.  King  and  John  King,  and  dated  the  1st 
of  May,  1806,  was  laid  before  the  lords  commissioners  appointed 
under  the  great  seal  for  regulating,  directing,  approving  and  confirm- 
ing aU  sales  and  contracts  for  sales,  made  by  ecclesiastical  bodies, 
and  by  bodies  politic  or  corporate,  or  companies,  for  the  purpose  of 
redeeming  the  land-tax.  This  memorial  or  statement  purported  that 
Dr.  King,  intending  to  redeem  the  land-tax  charged  on  estates 
belonging  to  the  prebend,  amounting  to  72/.  6s.  2d.  per  annum,  had 
agreed  with  John  King  to  sell  and  convey  to  him,  freed  and  dis- 
charged from  land-tax,  for  the  price  and  on  the  terms  after  mention- 
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ed,  the  manor  and  copyhold  tenements  specified  in  the  subjoined 
survey  and  valuation,  being  part  of  the  estates  of  the  prebend,  and 
heldi^by  John  King  under  a  lease  for  the  lives  of  Walker  King,  aged 
seven  years,  Edward  King,  aged  six  years,  and  James  King,  aged 
five  years,  dated  the  6th  of  July,  1804,  the  lease  being  in  settlement. 
The  memorial  then  stated  the  price  and  terms  of  purchase  thus :  — 
'  The  annual  value  was  stated  at  388/.  0^.  8l(L  with  a  note  that  the 
whole  was,  or  might  be,  granted  by  copy  of  cour^oll  for  five  lives, 
as  appeared  by  the  affidavit  annexed.  The  reserved  rent  was  stated 
at  3Z.  15^.  2d.  (the  reserved  rents  of  the  copyhold  tenements,)  and  the 
purchase-m^ney  was  made  up  of  the  reserved  rent  at  twenty-five 

! gears'  purcnase,  amounting  to  93/.  19^.  2d, ;  the  reversion  after  five 
ives,  at  five  and  a  half  years'  purchase,  2,134/.  3^.  8d. ;  and  the  value 
of  the  timber  24/.  17^.  7d, ;  making  in  the  aggregate  a  sum  of 
2,253/.  0^.  5c/.  for  the  entire  purchase-money.  The  memorial  then 
purported  that  the  land-tax,  72/.  6s.  3d.  was  to  be  redeemed  by  Dr. 
King,  the  purchase-money  to  be  paid  into  the  Bank  of  England  on  a 
day  which  was  in  blank,  and  that  John  King  agreed  to  purchase  on 
the  terms  above  mentioned.  It  also  purported  to  have  at  the  foot  of 
it  the  approval  of  the  sale  of  the  premises  by  the  Bishop  of  Bath 
and  Wells.  There  did  not  now  appear  to  be  any  affidavit  annexed 
to  this  memorial,  nor  any  survey  or  valuation  subjoined,  by  which  it 
would  appear  what  were  the  premises  which  formed  the  subject  of 
the  then  proposed  purchase ;  but  there  was,  in  evidence  in  the  cause, 
a  valuation  made  by  Mr.  Kingdon,  which  agreed  with  the  memorial 
as  to  annual  value,  reserved  rent  and  value  of  timber,  and  the  court 
treated  it  as  free  from  doubt  that  the  premises  comprised  in  that  valu- 
ation were  the  premises  which  were  referred  to  by  the  memorial. 

The  purchase  proposed  by  thiS  memorial  was  not  carried  out,  but 
it  appeared  that,  in  .April  1808,  another  joint  memorial  and  state- 
ment, signed  by  Dr.  King  and  John  King,  was  laid  before  the  same 
lords  commissioners.  This  second  memorial  and  statement  ap- 
peared to  have  been,  in  the  first  instance,  intended  to  be  prefaced  by 
an  affidavit  to  be  made  by  John  King  described  as  a  trustee,  named 
by  and  on  the  part  and  behalf  of  Dr.  King,  to  the  effect  that  the 
lease  ojf  the  estate  mentioned  in  the  memorial,  of  which  estate  he 
had  agreed  to  purchase  the  fee  simple,  was  not  limited  or  settled  to 
any  uses  or  trusts  whatever,  but  that  the  said  leasehold  estate  w^as 
the  sole  property  of  Dr.  King;  but  this  proposed  affidavit  was  struck 
through  in  pencil,  and  this  memorial  was  in  fact  prefaced  by  an  affi- 
davit of  Dr.  King,  that  the  lease  of  the  estate  within  mentioned,  of 
which  estate  John  King,  lessee  in  trust  for  Dr.  King,  had  agreed  to 
purchase  the  fee  simple,  was  not  to  be  limited  or  settled  to  any  other 
uses  or  trusts  whatever,  but  that  the  said  leasehold  estate  was  his 
own  sole  property.  This  second  memorial  and  statement  purported 
that  Dr.  King,  intending  to  redeem  a  part  of  the  land-tax  charged  on 
estates  belonging  to  the  prebend,  had  agreed  with  John  King  to  sell 
and  convey  to  him  for  the  price  and  on  the  terms  thereinafter  men- 
tioned, the  manor,  lands  and  tenements  specified  in  the  subjoined 
survey  and  valuation,  being  part  of  the  estates  of  Dr.  King,  and  then 
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held  by  John  King  under  a  lease  for  the  lives  of  Walker  King,  9j 
years  of  age,  Edward  D.  King  8|  years  of  age,  and  James^King  6{ 
years  of  age,  dated  the  5th  of  July,  1804.  The  memorial  then  stated 
the  price  and  terms  of  purchase  thus :  the  annual  value  was  stated 
at  388^. ;  a  total  yearly  value  of  71^  5$.  lljd  was  then  deducte<l, 
thus :  64^  135.  4(2.,  being  l-6th  of  the  finable  property,  3/.  15^.  2d. 
lord's  rents,  and  21.  17s.  Sid.  average  yearly  value  of  heriots ;  six 
years'  purchase  was  then  taken  on  this  total  yearly  value,  amount* 
ing  to  427/.  IS^.  IQJe/. ;  to  this  was  added  the  value  of  timber, 
24A  17^.  7d.y  bringing  up  the  purchase-money  to  452/.  13^.  5j[d.  The 
memorial  then  stated  that  the  land  tax,  14/.  4s.  9Jd,  on  the  premises 
to  be  sold  was  to  be  redeemed  by  John  King,  the  purchase-money  to 
be  paid  into  the  bank  on  a  day  left  in  blank,  and  that  John  King 
agreed  to  purchase  on  the  terms  above  mentioned.  To  this  memo* 
rial  there  was  subjoined,  under  the  heading  "  surveyor's  estimate,'M;he 
form  of  an  affidavit  to  be  made  by  a  surveyor,  stating  that,  at  a  time 
mentioned,  he  viewed  the  estate  after  described  belonging  to  Dr.  King, 
that  the  same  was  of  the  annual  value  thereinafter  stated,  and  that  the 
sale  thereof  would  not  in  anywise  prejudice  or  inconvenience  the  pos- 
session of  any  otKer  property  belonging  to  Dr.  King,  but  that  the  same 
was  in  his  judgment  and  opinion  proper  to  be  sold,  for  the  purpose 
of  redeeming  land-tax  charged  on  estates  belonging  to  Dr.  King. 
But  this  affidavit  was  in  blank,  both  as  to  the  deponent,  the  time  of 
survey,  and  the  person  whose  estate  was  surveyed ;  against  it,  how- 
ever, there  was  written  in  margin  Mr.  Kingdon's  deposition  on  oath 
to  the  •  above  effect,  together  with  his  survey  and  estimate  of  the 
yearly  valuia  of  the  nmnor  and  tenements,  and  of  the  average  yearly 
value  of  the  heriots  thereunto  annexed ;  and  at  the  foot  of  this  form 
of  affidavit  there  appeared  the  following  description  of  the  estate 
intended  to  have  been  referred  to  in  it,  with  the  following  particulars 
of  its  value :  namely,  <'  consisting  of  the  manor  of  the  prebend  of 
WiveUscombe,  and  comprising  sundry  lands  and  tenements  specified 
in  the  survey  annexed,  all  of  which  are,  or  may  be,  granted  by  the 
lord  farmer  (a  lessee  of  the  prebendary)  to  copyhold  tenants  for  five 
lives,  by  the  custom  of  the  manor,  as  appears  by  Mr.  Kingdon's  de- 
position." The  particulars  were :  "  gross  yearly  value  of  the  lands 
and  tenements,  498/.  15^. ;  deductions,  including  land-tax,  lord's  rents 
and  heriots,  110/.  145.  3ld. ;  net  yearly  value  of  lands  and  tenements, 
388/.  O5.  8|d ;  l-6tb  being  the  finable  value  of  the  above  64/.  135. 4d.] 
lord's  rents,  3/.  155.  2d. ;  average  yearly  value  of  heriots,  2/.  175.  S^d. ; 
total  yearly  value  of  manor,  71/.  55.  11|J."  And  the  description  and 
particulars  were  followed  by  a  memorandum  declaring  the  consent  of 
the  bishop  to  the  sale  of  the  lands  and  tenements  specified  in  the 
memorial  There  did  not  now  appedr  annexed  to  this  memorial 
any  such  deposition  of  Mr.  Eangdon  as  is  above  referred  to. 

After  the  date  of  the  last-mentioned  memorial  two  contracts  were 
entered  into  with  the  commissioners  for  the  redemption  of  land-tax, 
and  on  the  23d  of  May,  1808,  they  issued  two  certificates,  by  one  of 
which.  No.  2261,  after  setting  forth  a  list  of  the  premises  belonging 
to  Dr.  King,  prebendary  of  the  prebend  of  Wiveliscombe,  the  land-tax 
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whereof  was  proposed  to  be  redeemed,  they  certified  that  they  had 
agreed  with  Dr.  King,  prebendary  of  the  prebend  of  Wiveliscombe, 
for  the  redemption  by  him  of  17/.  land-tax,  charged  upon  part  of  the 
rectory  or  parsonage  impropriate  of  Wiveliscombe,  with  the  glebe 
lands,  tithes  and  hereditaments  belonging  thereto,  assessed  in  the 
assessment  for  the  year  1805,  by  the  description,  Dr.  King,  proprietor, 
Thomas  Stone,  occupier,  37/.  6s.  8(L  sum  assessed,  of  which  the 
adjusted  proportion  of  the  premises  above  mentioned,  and  thereby 
intended  to  be  redeemed,  was  17/.,  and  the  consideration  was  declared 
to  be  623/.  in  the  3/.  per  cent,  consols  or  reduced  bank  annuities,  or 
one  of  them,  to  be  transferred  to  the  commissioners  for  the  reduction 
of  the  national  debt  at  the  Bank  of  England,  in  the  proportions  and 
at  the  times  therein  mentioned,  with  interest  to  be  paid  at  the  time 
of  the  second  and  each  subsequent  instalment  to  the  cashier  or 
cashiers  of  the  governors  and  company  of  the  Bank  of  England,  on 
the  amount  of  the  land-tax  redeemed,  deducting  therefrom  a  sum 
bearing  the  same  proportion  to  such  land-tax  as  the  amount  of  stock 
transferred  before  the  time  of  each  payment  bore  to  the  whole  amount 
of  stock  agreed  to  be  transferred  in  such  contract ;  and  by  the  other 
of  which  certificates,  being  No.  2260,  the  commissio/iers  certified  that 
they  had  agreed  with  John  King  for  the  redemption  by  him  of  the 
sum  of  13/.  IO5.  Sjd  land-tax,  being  the  land-tax  charged  upon  the 
lands  and  hereditaments  therein  mentioned  (and  which  were  the 
same  lands  and  hereditaments  as  were  comprised  in  the  indenture 
after  stated),  parts  of  the  prebend  manor  of  Wiveliscombe,  and  the 
consideration  was  thereby  stated  to  be  496/.  6s.,  3/.  per  cent,  consols 
or  reduced  annuities,  or  one  of  them,  to  be  transferred  at  the  same 
times  and  with  the  like  provisions  as  to  payment  of  interest  on  the 
instalments  as  mentioned  in  the  first  certincate. 

After  the  granting  of  these  certificates  an  indenture,  dated  the  1st 
of  June,  1808,  was  made  and  executed  between  and  by  Dr.  King, 
described  as  the  prebendary  or  parson  of  the  prebend  or  parsonage  of 
Wiveliscombe  of  the  first  part.  Lord  Auckland  and  Lord  Glenbervie, 
two  of  the  commissioners  appointed  by  her  Majesty's  letters  patent 
for  the  purposes  of  regulating,  directing,  approving  and  confirming  all 
sales  and  contract  for  sales  made  by  any  bodies  politic  or  corporate, 
or  companies,  for  the  purpose  of  redeeming  any  land-tax  charged  on 
aU  or  any  of  the  manors,  messuages,  lands,  tenements,  or  heredita- 
ments belonging  to  such  bodies  politic  or  corporate,  or  companies, 
of  the  second  part,  and  John  King,  therein  described  as  a  trustee, 
nominated  and  appointed  by  and  on  behalf  of  Dr.  King,  of  the  third 
part;  whereby,  after  reciting  that  Dr.  King  being  desirous  of  availing 
himself  of  the  powers  which  by  the  act  of  the  42  Gteo.  3,  c.  116,  w-ere 
given  to  bodies  corporate  or  companies,  for  enabling  them  to  sell  a 
competent  part  of  their  manors,  messuages,  lands,  tenements,  and 
hereditaments  for  redeeming  their  land-tax,  had  contracted  and  agreed 
to  sell  to  John  King,  the  messuages,  lands,  tenements,  and  heredita- 
ments thereinafter  described,  being  parts  of  the  estates  which  he  was 
entitled  to  in  right  of  his  prebend  of  Wiveliscombe,  for  the  sum  of 
452/.  155.  !</.,  and  that  the  commissioners,  parties  thereto,  bad  agreed 
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to  confirm  such  contract;  and  further  reciting  that  Dr.  King  had 
advanced  the  sum  of  4252.  8s.  6<Lj  which  had  been  applied  to  redeem 
his  land-tax  —  it  was  witnessed  that  in  consideration  of  271.  5s.  Id. 
paid  by  John  King  to  Dr.  King  in  discharge  of  the  costs  and  expenses 
attending  sales  made  by  Dr.  King  for  the  redemption  of  his  land-teuc, 
and  which  the  commissioners  allowed,  and  in  consideration  of  425/. 
8^.  Qd,  paid  by  John  King  to  Dr.  King  by  the  direction  of  the  com- 
missioners, Dr.  King,  in  the  exercise  of  the  powers  vested  in  him  by 
the  act,  with  the  consent,  authority,  and  approbatian  of  the  commis- 
sioners, conveyed,  and  the  commissioners  confirmed,  to  John  King 
and  his  heirs  the  manor  of  the  prebend  of  Wiveliscombe  and  a  num- 
ber of  distinct  tenements  therein  particularly  described,  all  which 
premises  were  by  the  deed  mentioned  to  be  part  of  the  estate  held 
under  the  lease  granted  by  Dr.  King  to  John  King,  and  dated  the  dth 
of  July,  1804,  at  the  yearly  rent  of  40/.,  and  which  yearly  rent  the 
deed  stated  was  to  remain  payable  out  of  the  rectorial  tithes  and  cer- 
tain demesne  lands,  which  were  noj;  intended  to  be  sold  and  conveyed : 
to  hold  to  the  use  of  John  King,  his  heirs  and  assigns,  in  trust  never- 
theless for  Dr.  King,  his  heirs  and  assigns  forever. 

It  was  the  purchase  made  by  this  deed  which  the  bill  in  this  cause 
sought  to  set  aside.  The  tenements  comprised  in  the  deed  were  all 
held  of  the  manor  by  copy,  except  three  of  them,  one  called  South 
Challick,  which  had  been  demised  with  the  glebe,  and  two  called 
Grant's  Tenements,  which  had  been,  demised  for  lives  in  the  year 
1804.  The  execution  of  this  deed  by  Lord  Glenbervie,  one  of  the 
commissioners,  was  attested  by  John  James,  who  was  the  solicitor 
of  Dr.  King. 

The  reversions  of  different  parts  of  the  property  comprised  in  the 
deed,  expectant  on  the  grants  for  lives,  were  afterwards  from  time  to 
time,  and  principally  in  the  year  1812,  sold  by  Dr.  King  for  sums  which 
amounted  in  the  whole  to  above  2,000/.,  and  in  the  month  of  April, 
1823,  he  conveyed  to  the  defendant,  Walker  King,  all  such  parts  of 
the  property  comprised  in  the  deed  as  had  not  been  sold  by  him.  Dr. 
King ;  the  defendant,  Walker  King,  in  consideration  thereof,  assign- 
ing to  Dr.  King,  by  an  indenture  of  even  date,  certain  valuable  inte- 
rests to  which  he  was  entitled. 

The  reversions  of  other  parts  of  the  property  comprised  in  the  pur- 
chase deed,  expectant  on  the  grants  for  lives,  had  since  been  from  time 
to  time  sold  by  the  defendant,  Walker  King,  for  sums  amounting  to 
above  3,000/.,  and  a  very  considerable  part  of  the  property  comprised 
in  the  deed  still  remained  unsold. 

Dr.  King  died  in  the  year  1827,  having,  by  his  will,  appointed  Wil- 
liam Leigh  and  the  defendants,  Thomas  Pares  and  Edward  Dawson, 
to  be  his  executors.  W.  Leigh  died  in  the  year  1844,  and  the  defend- 
ants. Pares  and  Dawson,  were  the  surviving  personal  representatives 
of  Dr.  King.  Dr.  King  was  succeeded  in  the  prfbend  of  Wivelis- 
combe, by  the  defendant,  the  Rev.  C.  £.  R.  Keene. 

By  an  indenture,  bearing  date  the  14th  June,  1827,  and  made  between 
the  Rev.  C.  E.  R.  Keene,  of  the  one  part,  and  the  defendants  Pares  and 
and  Dawson  and  the  said  W.  Leigh,  of  the  other  part,  the  said  C.  E.  R. 
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Keene,  demised  the  prebend  to  the  defendants,  Pares  and  Dawson,  and 
W.  Leigh,  for  the  lives  of  the  defendants,  Walker  King  and  James  King, 
and  for  the  life  of  the  longest  liver  of  them ;  and  in  this  lease  the  pre- 
mises comprised  in  the  deed  of  1808  were  excepted,  and  these  excepted 
premises  were  described  to  have  been  formerly  part  of  the  prebend,  and 
to  have  been  sold  and  duly  conveyed  unto  and  to  the  use  of  John  King, 
his  heirs  and  assigns, in  trust  nevertheless,  for  Dr.  King,  then  prebendary 
or  parson  of  the  said  prebend  or  parsonage  of  Wiveliscombe,  his  heirs 
and  assigns,  under  and  by  virtue  of  the  act,  42  Geo.  3,  c.  116,  and  it 
was  mentioned  that  by  means  of  such  s*ales,  or  the  money  produced 
thereby,  17/.,  part  of  the  land-tax,  charged  on  the  rectory  or  parson- 
age of  Wiveliscombe,  with  the  glebe  lands,  tithes,  and  hereditaments 
belonging  thereto,  was  redeemed.  The  rent  reserved  by  this  lease 
was  the  old  rent  of  40/.,  and  the  sum  of  17/.,  the  redeemed  land-tax. 

Upon  the  resignation  of  the  Rev.  C.  E.  R.  Keene,  in  the  year  1833, 
the  plaintiff  became  prebendary  of  Wiveliscombe,  and  he  had  ever 
since  held  the  prebend,  and  received  the  rent  reserved  by  the  last-men- 
tioned lease,  including  the  17/.  redeemed  land-tax  thereby  reserved. 

This  bill  was  filed  on  the  23d  of  May,  1848.  The  case  made  by 
the  bill  was  in  substance  this :  —  That  there  never  was  any  valid  sur- 
render of  the  lease  of  1789,  and  that  the  lease  of  1804  was  therefore 
void,  or  if  not,  that  it  had  since  become  merged,  or  had  been  surren- 
dered or  otherwise  vacated ;  that  before  the  memorials  were  presented 
to  the  lords  commissioners,  Dr.  King  had  ascertained  by  valuations 
and  estimates,  and  particularly  by  valuations  and  estimates  made  by 
S.  Kingdon,  that  the  moneys  which  ought  to  be  obtained  by  the  sale 
of  the  reversionary  estate  in  fee,  to  which  the  prebendary  was  entitled 
in  such  of  the  premises  as  were  subject  to  grants  for  lives,  or  from  the 
enfranchisement  of  copyhold  tenements  holden  of  the  manor,  would 
greatly  exceed  the  amount  required  for  the  redemption  of  the  land- 
tax  on  the  whole  of  the  prebendary  estate ;  that  he  presented  the 
memorial  of  1806  under  the  conception  that  he  could  retain  for  his 
own  use  the  excess  of  the  moneys  which  might  be  obtained  by  the 
sale  beyond  what  would  be  required  for  the  redemption  of  the  land- 
tax  on  the  whole  estate ;  that  on  being  afterwards  informed  that  be 
could  not  retain  such  surplus  he  withdrew  that  proposal ;  that  the 
memorial  of  1808  was  a  contrivance  on  the  part  of  Dr.  King  to  ac- 
quire the  property  comprised  in  the  purchase  deed  as  his  own  private 
property,  by  a  pretended  exercise  of  the  powers  of  the  Land-tax  Re- 
demption Acts;  that  it  was  represented  to  the  lords  commissioners  by 
or  on  behalf  of  Dr.  King,  that  the  valuation  set  forth  in  the  memorial 
was  verified  on  oath  by  the  affidavit  of  some  competent  person ;  and 
that  it  was  proved  by  such  affidavit  that  the  lease  of  the  premises  was 
not  held  in  trust  or  in  settlement;  that  it  was  also  shown  by  affidavit 
that  the  reserved  rent  of  40/.  was  to  continue  payable  out  of  the  de- 
mesne lands  and  the  rectorial  tithes,  which  were  not  intended  to  be 
sold ;  that  it  was  further  represented  to  the  lords  commissioners  that 
it  was  the  fact,  and  was  proved  by  the  affidavit  of  the  surveyor  em- 
ployed for  the  purposes  of  the  redemption,  that  the  estates  might  be 
granted  out  by  the  lessee  for  five  lives  at  small  reserved  rents,  amount- 
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ing  to  3/.  25s.  2d. ;  but  that  no  such  affidavit  as  to  any  of  these  mat- 
ters was,  in  fact,  ever  made  or  produced  to  the  commissioners  or  left 
in  their  office  ;  that  it  was  not  true  that  the  lease  was  not  in  trust  or 
settlement,  John  King  being  a  trustee  thereof  for  Dr.  King ;  and  that 
it  was  not  the  fact  that  the  estates  or  any  part  thereof  might  be  granted 
out  by  the  lessee  for  five  lives ;  that,  on  the  contrary,  according  to  the 
existing  custom,  such  of  the  premises  as  were  then  granted  for  three 
lives  only,  and  such  of  the  premises^as  were  held  for  lives  were  granted 
for  not  more  than  three  lives,  and  that  parts  of  the  premises  could  not 
be  granted  by  the  lessee  beyond  the  duration  of  his  own  lease  ;  that 
the  commissioners  approved  the  proposal,  upon  the  faith  of  the  repre- 
sentations which  were  made  to  them,  and,  relying  on  the  official  po- 
sition and  character  of  Dr.  King  and  his  brother,  did  not  properly 
investigate  the  transaction  or  require  further  information  to  be  fur- 
nished to  them ;  that  they  were  misled  and  deceived  by  statements 
and  misrepresentations  made  to  them  by  Dr.  King,  whereby  he  con- 
trived to  mystify  and  conceal  and  misrepresent  the  transaction ;  that 
they  never  properly  understood  or  were  aware  of  the  true  state  of  the 
case  in  respect  of  the  nature  or  value  of  the  premises,  or,  the  circum- 
stances and  object  under  or  for  which  the  sale  and  conveyance  were 
made ;  and  that  they  were  not  aware  and  did  not  understand  that  the 
sale  was,  in  fact,  a  sale  by  Dr.  King,  as  prebendary,  in  the  character 
of  vendor  to  himself,  in  his  private  and  individual  character  as  pur- 
chaser ;  that  they  were  not  informed  on  behalf  of  Dr.  King,  nor  were 
aware  when  they  approved  the  proposal,  that  John  Eling  was  not  pur- 
chasing on  his  own  behalf,  or  that  Dr.  King  was  purchasing  in  his  name 
as  trustee ;  that  Dr.  King,  before  he  made  the  proposal,  had  obtained 
the  approval  of  the  bishop  by  partial,  inaccurate,  and  unfounded  repre- 
sentations, and  by  undue  means,  and  that  such  approval  was  obtained 
before  the  arrangement  afterwards  carried  into  effect  had  been  definitely 
formed  and  settled ;  that  the  premises  and  the  estate,  and  interest 
therein,  proposed  by  the  memorial  of  1808  to  be  sold  for  452/.  135.  5jd., 
were  the  same  as  had  been  previously  agreed  to  be  sold  for  2,253/.  Os, 
5d.  and  were  well  worth  that  sum  at  the  least ;  that  the  value  of  the  es- 
tate and  interest  conveyed  very  far  exceeded  452/.  155.  Id.,  and  that  this 
had  been  ascertained  by  Dr.  King  before  the  proceedings  before  the 
commissioners  were  instituted,  and  when  the  deed  of  conveyance  was 
executed ;  that  the  sale  was  made  by  Dr.  King  in  a  fiduciary  charac- 
ter, and  as  trustee  for  the  prebendary  for  the  time  being  and  his  suc- 
cessors ;  and  that  he  consulted  his  individual  interest  to  the  prejudice 
of  his  successors ;  that  the  acts  of  parliament  relating  to  the  redemp- 
tion of  the  land-tax  did  not  contemplate  or  authorize  a  sale  by  a  per- 
son in  the  position  of  Dr.  King,  as  prebendary,  to  himself  in  his  own 
private  and  individual  character ;  and  that  they  did  not«authorize  a 
sale  for  redemption  of  17/.,  part  only  of  an  entire  sum  of  37/.  65.  8d., 
charged  upon  the  premises ;  that  parts  of  the  premises  conveyed  by 
the  deed  of  1808  were  of  the  nature  of  copyhold  tenure,  held  under 
the  prebendary  or  his  assigns,  as  lord  of  the  manor,  by  grants  and  by 
copy  of  court  roll,  for  life  or  lives ;  and  that  the  sale  thereof,  in  the 
manner  in  which  it  was  made,  was  not  authorized  by  the  statutes 
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relating  to  the  redemption  of  land-tax ;  that  from  the  nature  of  the 
premises  sold,  and  of  the  other  premises  constituting  the  estate  of 
the  prebendary,  the  sale  was  not  authorized  by  the  act ;  that  if  Dr. 
King  had  power  to  sell  for  the  redemption  of  land-tax,  he  was  only 
empowered  to  sell  discharged  of  land-tax,  and  although  the  deed  of 
1808,  purported  that  the  premises  were  sold  and  conveyed  discharged 
of  land-tax,  yet  that  at  the  date  of  the  deed,  and  until  the  22d  of 
June,  1808,  when  the  certificates  were  registered,  and  until  the  1st  o( 
May,  1810,  when  the  whole  of  the  stock  and  interest,  which,  accord- 
ing to  the  certificate  3,260,  were  to  be  transferred  and  paid  for  the 
redemption  of  the  land-tax  of  the  premises  therein  mentioned,  being 
part  of  the  premises  comprised  in  such  indenture,  such  part  was  not 
freed  and  discharged,  but  was  subject  to  the  land-tax  thereby  con- 
tracted to  be  redeemed,  and  tliat  the  land-tax  of  the  other  premises 
comprised  in  the  indenture  was,  neither  by  the  certificates  before  men- 
tioned or  either  of  them,  nor  otherwise,  ever  contracted  to  be  redeemed, 
but  had  always  been  and  still  was  chargeable  thereon ;  that  the  rents, 
profits,  and  services  reserved  and  payable  in  respect  of  the  premises 
comprised  in  the  indenture  of  June,  1808,  were  not  sold  with  the  pre- 
mises and  the  inheritance  thereof;  and  in  particular  that  the  whole 
rent  of  40/.  was  thrown  upon  the  premises  comprised  in  the  lease, 
which  were  not  comprised  in  the  deed  of  the  1st  of  June,  1808,  in- 
stead of  an  apportioned  part  of  the  rent  being  sold  with  the  premises 
comprised  in  the  last-mentioned  indenture,  and  that  the  sale  was  not 
made  conformably  to  the  provisions  of  and  in  the  manner  required  by 
the  law  relating  to  such  matters. 

The  bill  then  prayed  "  that  the  indenture  of  the  first  of  June,  1808, 
and  the  conveyance  thereby  made  or  purported  to  be  made,  and  the 
alleged  sale  of  the  premises  comprised  therein,  might  be  set  aside  and 
declared  to  be  void ;  that  the  indenture  might  be  delivered  up  and 
cancelled,  or  otherwise  dealt  with  as  this  court  shoiild  direct,  but 
without  prejudice  to  the  rights  of  any  persons  or  person  not  parties 
or  a  party  to  this  cause,  to  whom  any  parts  or  part  of  premi9es  had 
or  has  since  been  conveyed  as  purchaser  or  purchasers  for  valuable 
consideration,"  [the  purchasers  under  Dr.  King  and  the  defendant 
Walker  King  not  being  made  parties  to  this  suit]  "  And  that  the 
prebendaries  and  persons  for  the  time  being  of  the  prebend  and  par- 
sonage, and  the  plaintiff,  as  the  present  prebendary  and  parson 
thereof,  might  be  declared  entitled  to  such  of  the  premises  as  were 
then  vested  in  the  defendants  thereinafter  named,  discharged  from  all 
claims  under  the  alleged  lease  of  the  5th  of  July,  1804,  and  to  the 
proceeds  of  the  sale  and  disposal  of  such  parts  of  the  premises  as 
had  been  sold  and  disposed  of  as  before  mentioned,  and  were  then 
vested  in  hthet  persons  not  parties  to  this  cause,  and  the  benefit 
thereof,  in  the  same  manner  as  if  the  alleged  sale  thereof  had  never 
taken  place  and  the  indenture  had  never  been  executed ;  but  never- 
theless subject  and  without  prejudice  to  the  rights  of  such  persons  or 
person  as  aforesaid,  not  being  parties  or  a  party  to  this  cause  :  or  that 
it  might  be  declared  that  the  premises  comprised  in  the  indenture  of 
the  1st  of  June,  1808,  became  and  were  under  and  by  virtue  of  the 


COURTS  OF  CHANCERY,  1852.        397 


Bcadon  v.  King. 


same  indenture,  vested  in  John*  King  and  Walker  King,  as  trustees 
for  the  prebendaries  and  parsons  for  the  time  being  of  the  prebend 
and  parsonage  of  Wiveliscombe  aforesaid,  in  succession,  subject  only 
to  the  repayment  of  the  sum  of  452/.  155.  Id. ;  and  that  the  same 
premises,  except  such  parts  or  part  thereof  as  had  l>een  so  conveyed 
to  the  purchasers  or  purchaser  as  aforesaid,  not  being  parties  or  a 
party  to  this  cause,  as  were  then  vested  in  the  defendant  Walker 
King  might  be  decreed  to  be  held  by  him  as  trustee  for  the  plaintiif 
and  his  successors,  such  prebendaries  and  parsons  for  the  time  being 
as  aforesaid,  discharged  from  all  claims  under  and  by  virtue  of  the 
said  alleged  lease  of  the  6th  of  July,  1804,  and  subject  only  to  the 
payment  of  what  (if  any  thing)  was  then  due  and  owing  to  the  de- 
fendants, the  personal  representatives  of  Dr.  King,  in  respect  of  the 
sum  of  452/.  15s.  Id.,  and  interest  for  the  same,  from  the  death  of  Dr. 
King ;  and  that,  subject  as  aforesaid,  the  defendants  might  convey 
and  assure,  and  cause  and  procure  to  be  conveyed  and  assured  to 
the  plaintifi*  and  his  successors,  freed  and  discharged  from  all  incum*- 
brances  affecting  the  same,  subsequent  in  date  to  the  same  indenture, 
and  from  all  claims  under  or  by  virtue  of  the  alleged  lease  of  the  5th 
of  July,  1804,  the  premises  comprised  in  the  indenture  of  the  1st  of 
June,  1808,  except  as  aforesaid :  and  that  an  account  might  be  taken 
of  such  of  the  premises  comprised  in  the  last-mentioned  indenture, 
and  such  parts  thereof  as  had  been  sold,  granted,  and  disposed  of 
respectively,  and  of  the  timber  and  other  trees  felled  and  sold,  and  of 
the  copyhold  premises  holden  of  the  manor,  which  had  been  enfran- 
chised by  Dr.  King  and  John  King,  or  either  of  them,  during  the  life 
of  the  said  Dr.  King  as'  aforesaid,  and  of  the  prices,  fines,  and  sums 
of  mon^,  and  considerations  for  which  the  same  were  so  sold, 
granted,  enfranchised,  and  otherwise  disposed  of  respectively,  and  of 
the  moneys  possessed  and  received  by  Dr.  King,  or  by  John  King  as 
such  trustee  for  him  as  aforesaid,  or  by  the  order  or  for  the  use  of 
them,  or  either  of  them,  by  means  or  in  respect  of  such  sales,  enfran- 
chisement, and  dispositions,  and  otherwise  as  aforesaid ;  and  that  the 
said  defendants.  Pares  and  Dawson,  as  such  personal  representatives 
as  aforesaid,  might  pay  to  the  plaintiff,  as  such  prebendary  or  parson 
as  aforesaid,  or  otherwise,  as  the  court  should  direct,  for  the  benefit  of 
the  plaintiff,  so  much  thereof  as  should  exceed  the  sum  of  452/.  15^.  Id, 
with  interest,  computed  from  the  death  of  Dr.  King ;  or  if  they  should 
not  admit  assets,  then  for  the  usual  accounts  of  the  estate  of  Dr. 
King;"  and  in  case  the  moneys  "so  possessed  and  received  by  or 
for  Dr.  King  and  John  King,  or  one  of  them,  should  not  have  been 
sufficient  for  the  payment  of  the  sum  of  452/.  15*.  Id.,  then  that  an 
account  might  he  taken  of  the  sum  of  452/.  155.  Id,,  or  so  much 
thereof  as  remained  due  at  the  death  of  the  said  Dr.  King,  and  of  the 
interest  accrued  due  in  respect  thereof  since  his  decease,  and  what 
(if  any  part  thereof)  now  remained  due  and  unsatisfied  by  moneys 
received  by  the  defendant  Walker  King,  from  or  in  respect  of  the 
premises  : "  that  an  account  might  be  taken  of  such  of  the  premises 
comprised  in  the  deed  "  as  had  not  been  sold,  granted,  or  otherwise 
disposed  of,  and  of  the  copyhold  premises  holden  of  the  manor  which 
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had  been  enfranchised  respectively,  and  of  the  timber  and  other  trees 
which  had  been  felled  and  sold  by  the  defendant  Walker  King  since 
the  date  of  the  conveyance  to  him  in  the  year  1823,  and  of  the  prices, 
fines,  and  sums  of  money  and  considerations  for  which  the  same 
were  so  sold,  granted,  enfranchised,  and  disposed  of  respectively,  and 
of  the  moneys  possessed  and  received  by  the  defendant  W.  King,  or 
by  any  persons  or  person  by  his  order  or  for  his  use,  by  means  or  in 
respect  of  such  sales,  grants,  enfranchisements,  and  dispositions,  and 
otherwise ;  and  that  the  defendant  W.  King  might  pay  to  the  plain- 
tiff, as  such  prebendary  or  parson  as  aforesaid,  or  (Otherwise,  as  the 
court  should  direct,  for  the  benefit  of  the  plaintiff,  the  amount  of  the 
moneys  so  possessed  and  received  as  last  aforesaid,  with  interest 
thereon,  or  so  much  thereof  as  should  remain  after  deducting  there- 
from the  qmount,  if  any,  found  due  in  respect  of  the  452/.  155.  Id., 
and  such  interest  thereon  as  aforesaid ;  and  that  the  defendant  W. 
King  might  be  restrained  by  injunction  from  selling  or  otherwise  dis- 
posing of,  conveying,  or  assuring  the  premises  comprised  in  the  inden- 
ture of  the  1st  of  June,  1808,  or  any  part  thereof,  to  any  person  or 
persons  other  than  the  plaintiff  and  his  successors,  in  right  of  the  pre- 
bend or  parsonage ;  that  an  account  might  be  taken  of  the  rents  and 
profits  of  the  premises  comprised  in  the  indenture  which  had  accrued 
due  since  the  times  when  the  plaintiff  became  such  prebendary  or 
parson  as  aforesaid,  and  had  been  possessed  or  received  by  the  de- 
fendant W.  King,  or  by  his  order,  or  for  his  use ;  and  that  the  amount 
found  due  on  taking  such  account  might  be  paid  to  the  plaintiff  as 
such  prebendary  or  parson  as  aforesaid,  and  that  he  might  be  pat 
into  possession  or  receipt  of  the  rents  and  profits  of  all  such  of  the 
premises,  and  such  parts  thereof  as  were  vested  in  the  defendant  W, 
King,'  and  unsold  and  unconveyed  to  persons  not  parties  to  the 
cause,"  and  for  a  general  injunction  and  receiver  as  to  rents  and 
profits. 

The  defendants,  other  t*han  the  defendant  Keene,  by  their  an- 
swers, denied  that  the  lease  of  1804,  was  invalid  or  void,  or  that  it 
had  become  merged  or  been  surrendered,  vacated,  or  avoided,  and 
they  insisted  that  if  the  indenture  of  the  1st  of  June,  1808,  was  not  a 
good  and  valid  deed,  the  lease  of  1804  was,  so  far  as  regarded  the 
premises  comprised  in  that  indenture,  a  valid  and  subsisting  lease 
during  the  lives  of  the  defendants  W.  King  and  his  brother  James 
King,  and  the  life  of  the  survivor  of  them.  They  stated  their  belief 
that  Dr.  King  was  desirous  of  availing  himself  of  the  powers  of  sale 
given  by  the  act,  the  42  Geo.  3,  c.  116,  and  of  becoming  the  purcha- 
ser of  the  manor  and  premises  comprised  in  the  deed  of  the  1st  of 
June,  1808,  and  in  that  sense  was  desirous  of  acquiring  the  property 
as  his  own  private  property,  by  the  exercise  of  the  powers  of  the  act ; 
but  they  said  they  did  not  believe  that  he  desired  to  do  so  by  any 
undue  or  pretended  exercise  of  these  powers. 

They  said  they  believed  that  the  2,253/.  0^.  6d.,  mentioned  in  the 
memorial  of  1806,  was  computed  to  be  the  value  of  the  reversion  of  the 
premises  after  five  concurrent  lives  —  being  the  number  of  lives  for 
which,  in  several  instances,  the  lessee  or  lord  farmer  of  the  manor  of 
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Wiveliscombe  appealed  to  have  been  used  to  gcant  the  copyhold  or 
customary  tenements  comprised  within  the  manor,  without  any  esti- 
mate or  account  being  made  of  the  respective  interests  in  the  rever- 
sion of  John  King,  as  lessee  or  lord  farmer  of  the  manor,  under  the 
lease  of  1804,  and  of  Dr.  King,  as  prebendary  after  the  determination 
of  the  lease;  and  that  if  any  such  estimate  or  account  had  been 
made  it  would  have  appeared,  as  they  believed  the  fact  to  be,  that 
five  sixths  of  the  computed  value  would  have  been  justly  due  to  the 
said  lord  farmer  or  lessee  in  respect  of  his  interest  under  the  lease ; 
and  that  one  sixth  only  of  the  computed  value  would  have  been  due 
to  the  prebendary  in  respect  of  his  interest  in  the  reversion  after  the 
determination  of  the  lease ;  and  they  said  they  believed  that  the 
agreement  contained  in  this  memorial  was  not  carried  into  effect,  in 
consequence  of  the  forms  of  the  acts  of  parliament  for  the  redemp- 
tion of  the  land-tax  not  providing  for  or  permitting  any  just  appor- 
tionment of  the  respective  interests  of  the  lord  farmer  or  lessee  of  the 
prebendary  in  the  proceeds  of  sales  effected  under  the  acts,  and  that 
if  such  apportionment  could  have  been  made,  the  proportion  which 
would  have  been  due  to  the  prebendary  in  respect  of  his  interest  in 
the  2,253/.  Os.  2d.,  if  the  sale  had  been  completed,  would  have  been 
less  than  the  sum  of  452/.  15^.  5ld, 

They  further  said  they  believed  that,  under  these  circumstances,  a 
separate  valuation  was  afterwards  made  of  the  interest  of  the  pre- 
bendary in  the  reversion  intended  to  be  sold,  as  distinct  from  the  inte- 
rest of  the  lord  farmer  or  lessee  therein,  and  that  the  interest  of  the 
prebendary  in  the  reversion  was  agreed  to  be  considered  worth  the 
sum  of  452/.  155.  5Jd.,  though  they  believed  that  that  sum  exceeded  the 
exact  amount  of  the  prebendary's  interest ;  and  they  also  said  they 
believed  that  all  the  parties  who  were  privy  and  consented  to  the  va- 
luation made  of  the  whole  interest  of  the  lord  farmer  or  lessee,  and 
of  the  prebendary  in  the  reversion  of  the  premises,  and  which,  toge- 
ther, were  valued  or  computed  at  2,253/.  0^.  5d.,  were  likewise  privy 
and  consented  to  the  estimate  or  valuation  of  the  interest  of  the  pre- 
bendary therein,  and  that  the  same  was  in  fact  most  carefully  ascer- 
tained and  found  to  be  the  full  value  of  the  interest  of  the  prebendary 
in  such  reversion. 

They  said  they  believed  that  the  value  of  the  premises  described  in 
the  deed  of  the  1st  of  June,  1808,  and  of  the  estate  and  interest  in 
the  same  thereby  conveyed,  did  not  exceed  the  sum  of  452/.  155.  Irf., 
and  that  the  value  of  the  premises  at  the  time  of  the  purchase  thereof 
would  not  have  equalled  that  sum,  or  the  496/.  65.,  3/.  per  cent,  con- 
sols, if  the  value  of  the  land-tax  charged  thereon  had  not  been  paid 
by  Dr.  King  out  of  his  own  moneys;  that  the  452/.  155.  Id,  was  found 
to  be  the  real  and  fair  value  of  the  premises  described  in  the  indent- 
ure, and  of  the  estate  and  interest  in  the  same  thereby  conveyed,  dis- 
charged of  land-tax,  according  to  the  estimate  or  valuation  of  Samuel 
Kihgdon,  deceased,  who  in  his  lifetime  was,  and  was  reputed  to  be  a 
land  surveyor  of  great  eminence  and  experience  in  that  part  of  the 
county  of  Somerset  in  which  the  premises  were  situated ;  and  that 
the  commissioners  relied  upon  and  adopted  the  estimate  and  valuation 
of  Samuel  Kingdon  as  being  a  competent  surveyor. 
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They  said  they  believed  that  Dr.  King  openly  and  avowedly  stated 
and  declared  that  the  name  of  John  King  was  used  only  as  a  trustee 
for  hinn,  Dr.  King,  and  that  all  persons  in  any  way  interested  or  con- 
cerned in  the  transaction  were  at  the  time,  and  had  ever  since  been, 
perfectly  cognizant  and  fully  aware  of  the  precise  relation  of  the  par- 
ties in  the  transaction,  and  of  all  the  facts  and  circumstances  relating 
thereto  ;  and  they  denied  to  the  best  of  their  belief  that  the  commis- 
sioners were  misled  or  deceived,  or  were  induced  to  confirm  the  trans- 
action by  any  other  means  than  the  ordinary  and  regular  discharge 
of  their  duties ;  and  they  believed  that  the  commissioners  were  fully 
aware,  and  perfectly  understood  that  the  sale  was  in  effect  a  sale  by 
Dr.  King,  as  prebendary,  in  the  character  of  vendor  to  himself,  in  his 
own  private  and  individual  character  as  purchaser. 

They  stated  the  lease  of  1827,  and  relied  on  the  plaintiff's  receipt 
of  the  17/.  redeemed  land-tax  under  it.  They  said  that  if,  under  any 
circumstances,  the  indenture  of  the  1st  of  June,  1808,  could  be  set 
aside  as  void,  the  plaintiff  could  derive  no  benefit  therefrom  during 
the  lives  of  the  defendant  Walker  King  and  of  James  King,  and  the 
life  of  the  survivor  of  them,  the  defendant.  Walker  King,  and  James 
King,  being  two  of  the  lives  named  in  the  lease  of  1804,  and  that 
lease  never  halving  been  surrendered  ;  and  they  insisted  that  the  plain- 
tiff had  no  present  right  in  the  matters  in  question  in  the  suit  to  ena- 
ble him  under  any  circumstances'  to  maintain  it  against  the  defend- 
ants. They  insisted  upon  the  statute  57  Geo.  3,  c.  100,  as  confirming 
the  transaction,  and  upon  the  Statute  of  Limitations,  21  Jac.  1,  9 
Geo.  4,  and  2  &  3  Will.  4;  and  the  defendant,  Walker  King,  set  up 
a  case  of  purchase  for  valuable  consideration,  without  notice,  under 
the  deeds  of  1823. 

Bethellj  Roll  and  Bazdlgette  were  counsel  for  the  plaintiff,  the  pre- 
sent prebendary  of  Wiveliscombe.  -v 

Fitzroy  Kelly^  Matins  and  Heberden^  for  the  defendant^  the  Rev. 
Walker  King,  the  son  of  the  late  Dr.  King,  formerly  prebendary  of 
Wiveliscome  and  afterwards  bishop  of  Rochester. 

James  Parker  and  Metcalfe^  for  the  defendants,  Pares  and  Dawson, 
the  surviving  executors  of  Dr.  King ;  and 

Criffardy  for  the  defendant,  the  Rev.  C.  B.  R.  Keene,  the  prebendary 
who  succeeded  Dr.  King  and  preceded  the  plaintiff,  and  who  was 
merely  a  formal  defendant,  against  whom  no  relief  was  prayed.  This 
defendant  did  not  impeach  the  transaction  which  the  bill  sought  to 
set  aside. 

The  material  facts  and  such  of  the  arguments  /which  extended,  in 
the  whole,  over  thirteen  days)  as  bore  upon  the  points  upon  which  the 
decision  of  the  court  turned,  are  fully  stated  in  the  judgment 

January  27, 1852.     Turner,  V.  C,  (after  stating  the  facts  of  the 
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case.)  There  are  three  principal  questions  raised  by  this  bill :  first, 
whether  the  property  in  question  was  properly  salable,  and,  apart 
from  any  question  of  fraud,  was  properly  sold  under  the  provisions 
of  the  Land- Tax  Redemption  Acts ;  secondly,  whether  under  the  pro- 
visions of  those  acts  it  was  competent  to  Dr.  King  to  become  the  pur- 
chaser of  the  property ;  and  thirdly,  whether,  assuming  that  Dr.  King 
could  purchase,  the  transaction  in  this  case  is  tainted  with  fraud,  and 
can  be  and  ought,  under  the  circumstances,  now  to  be  set  aside  by  this 
court 

With  respect  to  the  first  question,  several  grounds  are  assigned  by 
this  bill,  and  were  argued  at  the  bar  in  support  of  the  plaintiff's  posi- 
tion, that  this  property  was  not  salable,  and  apart  from  any  question 
of  fraud,  was  not  properly  sold  under  the  provisions  of  the  acts ;  but 
upon  examining  those  grounds,  they  appear  to  me  to  resolve  them- 
selves entirely  into  legal  objections  to  the  validity  of  this  sale,  and  if 
the  sale  be  invalid  at  law,  this  bill  states  no  impediment  to  the  plain- 
tiff's recovering  at  law,  nor  is  it  framed  for  removing  any  such  impe- 
diment, if  the  plaintiff  has  any  present  right  in  equity  to  remove  it. 
On  the  contrary,  the  bill  takes  no  notice  of  the  lease  of  1827,  (from 
which,  however,  this  property  was  excepted,)  and  it  states  the  lease 
of  1789  to  be  determined,  and  the  lease  of  1804  to  be  absolutely 
void ;  and  thus  makes  it  clear  that  as  to  these  objections,  at  least,  the 
plaintiff  has  a  complete  remedy  at  law.  I  cannot,  therefore,  regard 
these  objections  as  having  any  bearing  upon  this  case,  except  so  far 
as  they  tend  to  support  the  case  of  fraud  alleged  by  this  bill,  in  which 
view  1  shall  presently  consider  thiem.  Viewing  them  in  any  other 
light,  I  think  it  would  be  my  duty  at  once  to  dismiss  this  bill,  so  far 
as  it  rests  upon  these  grounds.  It  is  right,  however,  to  add,  that  hav- 
ing considered  these  points,  I  am  satisfied  that  the  confirming  sta- 
tutes have  removed  any  objections  which  might  originally  have  been 
raised  upon  tbem. 

With  respect  to  the  second  question,  the  right  of  Dr.  King  to  pur- 
chase under  the  provisions  of  the  act,  the  question  must,  I  think,  de- 
pend upon  the  construction  of  the  act ;  and  for  the  purpose  of  deter- 
mining it,  it  is  necessary  to  look  not  merely  at  the  particular  clause 
which  gives  the  power  to  purchase,  but  at  the  other  clauses  of  the 
act,  and  the  provisions  of  the  prior  acts  with  reference  to  the  same 
subject.  These  acts  were  passed,  as  appears  from  the  recital  in  the 
first  of  them,  the  38  Geo.  3,c.  60,  for  a  great  public  object,  to  strength- 
en the  public  credit  and  improve  the  national  resources,  and  they 
must  receive,  therefore,  such  a  construction  as  will  extend  and  not 
limit  that  purpose. 

The  same  sales  which  were  afterwards  authorized  by  the  42  Geo.  3, 
c.  116,  were  authorized  by  the  19th  section  of  the  above-mentioned 
act,  38  Geo.  3,  c.  60,  but  it  was  provided  by  that  section  that  nothing 
in  the  act  contaiiyd  should  extend  to  authorize  any  sale,  convey- 
ance, mortgage,  or  grant  by  any  archbishop  or  bishop,  without  the 
confirmation  of  the  dean  and  chapter,  or  by  any  parson,  vicar,  or 
other  person  having  any  spiritual  or  ecclesiastical  living  or  benefice, 
without  the  consent  of  the  ordinary,  and  also  of  the  patron,  if  adult 
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or  within  the  realm,  or  by  any  cnrate  of  any  perpetual  curacy,  with- 
out the  consent  of  the  person  having  the  power  of  appointment  to 
such  curacy,  or  by  any  master  or  fellows  of  any  college,  or  by  any 
chapter  of  any  cathedral  or  collegiate  church,  master  or  guardian  of 
any  hospital,  or  any  spiritual  or  ecclesiastical  person  or  persons  what- 
soever, without  such  consent  as  by  law  was  required  for  that  purpose 
before  the  making  of  any  statute  or  statutes  for  restraining  the  sales, 
conveyances,  mortgages,  or  grants  of  such  persons,  bodies  politic  or 
corporate,  or  any  of  them,  or  for  disabling  such  persons,  bodies  politic 
or  corporate,  from  making  any  such  sales,  conveyances,  mortgages,  or 
grants,  or  any  of  them.  In  effect,  this  section  required  that  the  sales, 
conveyances,  mortgages,  or  grants,  should  be  made  with  the  consent 
of  the  persons  by  whom  they  could  before  the  restraining  statutes 
have  been  authorized ;  and  it  is,  I  think,  a  reasonable,  if  not  a  neces- 
sary inference  from  this  provision,  that  the  legislature  intended  by 
this  act  to  authorize  all  such  -sales  to  be  made  for  the  redemption  of 
the  land-tax,  with  the  consent  required,  as  could  have  been  made  for 
any  purpose,  w^ith  the  like  consent,  before  the  passing  of  the  restrain- 
ing statutes,  and  therefore  intended  to  authorize  a  sale  by  a  preben- 
dary in  his  corporate  character  to  the  prebendary  in  his  individual 
character,  if  such  sale  could  have  been  made  before  the  passing  of 
those  statutes,  of  which  I  apprehend  no  reasonable  doubt  can  be  en- 
tertained. 

The  case  standing  thus  upon  the  statute  the  38  Geo.  3,  c.  60,  we 
come  to  the  statute  the  39  Geo.  3,  c.  21,  which  by  section  2,  intro- 
duces the  lords  commissioners,  and  by  section  3,  provides  that  the 
sales  under  their  direction  and  authority,  and  when  approved  and 
confirmed  by  them,  or  any  two  of  them,  shall  be  as  valid  and  effectual 
in  all. respects  as  if  the  same  had  been  made  and  executed  in  the 
manner,  and  under  and  according  to  the  restrictions  and  regulations 
contained  in  the  former  statute ;  and  to  the  statute  the  40  Geo.  3, 
c.  30,  which  makes  the  like  provisions  as  to  mortgages  and  grants  of 
rent-charges;  and  then  to  the  42  Greo.  3,  c.  116,  s.  76,  which  provides 
that  all  sales,  enfranchisements,  mortgages  and  grants  shall  be  made 
by,  with  and  under  the  consent,  sanction,  control,  direction,  and  au- 
thority of  the  lords  commissioners,  and  that  no  further  or  other  con- 
sent, authority,  approbation,  or  confirmation  whatever  shall  be  re^ 
quired  to  enable  any  such  sales,  enfranchisements,  mortgages,  or 
grants.  We  have  thus  the  consent  of  the  lords  commissioners  sub- 
stituted for  that  of  the  parties  whose  acquiescence  was  necessary 
before  the  restraining  statutes ;  and  surely  the  sales  to  which  the 
lords  commissioners  were  authorized  to  consent  must  be  the  same 
sales  to  which  those  parties  could  have  consented. 

The  argument  on  the  part  of  the  plaintiff  upon  this  point  rested 
upon  the  ground  that  the  statute,  the  42  Geo.  3,  c.  116,  giving  the 
power  to  the  prebendary  to  sell,  could  not  be  co^itrued  to  authorize 
a  sale  to  him,  because  it  was  against  the  rule  of  equity  that  a  party 
should  be  put  in  a  position  in  which  his  interest  would  conflict  with 
his  duty ;  and  I  agree  that  where  a  power  of  sale  is  given  without 
restriction  to  a  party  having  a  limited  interest  only,  it  may  well  be 
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held  that  the  power  to  sell  implies  a  negative  upon  the  power  to 
buy ;  because  the  power  to  sell  is  in  the  nature  of  a  trust,  and  it  is 
obvious  that  the  party  who  is  intrusted  to  sell  cannot  in  such  case 
safely  be  permitted  to  buy.  This  rule,  I  think,  may  be  carried  further, 
that  a  restriction  put  upon  the  power  of  sale  will  not  in  all  cases  au« 
thorize  the  party  to  whom  the  power  of  sale  is^iven  to. become  the 
purchaser  of  the  estate  which  is  the  subject  of  the  .power ;  but  I  am 
not  prepared  to  hold  that  in  no  case  would  this  court  permit  the  party 
who  has  the  power  to  sell  to  become  the  purchaser  of  the  estate  to 
be  sold  under  the  power,  and  it  would  be  contrary  to  authority  so  to 
lay  down  the  rule.  I  think  it  must  in  each  case  depend  upon  the 
circumstances  under  which  and  the  purposes  for  which  the  power 
w^as  given,  and  upon  the  nature  and  extent  of  the  restrictions  which 
are  put  upon  the  exercise  of  the  power.  The  objections,  which  in 
the  case  of  an  unrestricted  power  apply  with  so  much  force  to  the 
donee  of  the  power  being  permitted  to  bay,  certainly  do  not  apply 
with  the  same  force  in  the  case  of  a  restricted  power.  In  proportion 
as  the  power  is  restricted,  the  dangers  incident  to  allowing  the  donee 
to  purchase  are  diminished.  In  the  present  case,  for  instance,  not 
only  have  the  lords  commissioners  an  absolute  veto  upon  the  sale,  but 
under  the  74th  section,  they  may  require  to  be  furbished  with  all  the 
information  which  the  donee  of  the  power  may  possess. 

It  was  urged,  on  this  part  of  the  case,  that  if  the  prebendary  could 
purchase,  trustees  for  charities  could  also  do  so ;  and  this  no  doubt 
may  be  so  ;  but  it  is  to  be  observed  that  they  would  not  buy  from 
themselves,  but  from  the  lords  commissioners,  who  are,  as  I  think,  by 
the  statute  placed  in  the  position  of  vendors.  It  was  truly  observed, 
by  Lord  Eldon,  in  one  of  the  cases  with  reference  to  a  purchase  by  a 
tenant  for  life  with  a  power  of  sale,  that  in  many  instances  more 
might  'be  got  from  the  tenant  for  life  than  from  any  other  person ;  and 
by  what  means  could  that  advantage  be  secured  in  a  case  like  the 
present,  if  the  rule  contended  for  by  the  plaintiff  be  maintained  ? 
There  is  here  no  trust  to  be  executed ;  nothing  by  which  the  aid  of 
this  court  could  properly  be  called  in  to  sanction  the  purchase,  how- 
ever advantageous  it  might  be.  With  respect  to  the  cases  which 
were  cited  upon  the  point,  I  think  that  the  case  of  Greenlaw  v.  Kinff, 
3  Beav.  49 ;  s.  c.  10  Law  J.  Rep.  (n.  s.)  Chanc.  129,  had  no  bearing 
upon  it,  for  in  that  case  there  was  not,  and  could  not  be  any  interven- 
tion of  a  third  person  to  check  or  control  the  transaction;  and  with 
respect  to  Grover  v.  Hugell^  3  Russ.  428,  although  the  correctness  of 
the  decision  in  that  case  can  admit  of  no  doubt  whatever,  it  may  be 
observed,  with  reference  to  what  fell  from  Sir  John  Leach,  that  the 
provisions  of  the  acts  of  parliament  do  not  appear  to  have  been 
drawn  to  his  attention,  and,  indeed,  could  not  usefully  have  been  so 
for  the  purposes  of  that  case,  and  that  his  observations  on  what  fell 
from  Lord  Eldon,  in  Howard  v.  Ducane,  Turn.  &  Russ.  81,  are  not 
perhaps  altogether  well  founded.  It  is  true  that  Lord  Eldon  put  that 
case  upon  the  practice  of  conveyancers,  but  I  think  that  great  judge 
was  not  likely  to  have  sanctioned  the  practice  without  considering  the 
principles  on  which  it  was  fouilded ;  and  when  he  states  that  he  should 


404  COURTS   OF   CHANCERY,  1852. 


Beadon  v.  King. 


have  said  originally  that  such  purchases  could  not  have  stood^  I  un- 
derstand him  to  have  meant  that  he  would  not  originally  have  laid 
down  the  principles  on  which  the  practice  rested,  but  that  he  consi- 
dered the  practice  to  have  sanctioned  the  principles. 

Upon  the  whole,  therefore,  if  it  had  been  necessary  to  decide  this 
question  in  the  present  case,  I  should  have  held  that,  having  regard 
to  the  purposes  for  which  these  acts  of  parliament  were  passed,  and 
to  the  special  provisions  to  be  found  in  them,  it  was  competent  to 
Dr.  King,  though  intrusted  with  the  power  to  sell,  to  become  the  pur- 
chaser of  the  property  which  was  the  subject  of  the  power ;  but  I  do 
not  think  it  necessary,  in  the  present  case,  to  decide  that  question. 
In  my  opinion  it  is  unnecessary  to  do  so.  The  statute  57  Geo.  3,  c. 
100,  contains  in  the  25th  and  26th  sections  the  following  enactments : 
— ''  And  whereas,  for  the  purpose  of  redeeming  or  purchasing  land- 
tax,  or  of  raising  money  for  reimbursing  the  stock  or  money  previ- 
ously transferred  or  paid  as  the  consideration  for  redeeming  land-tax, 
or  for  purcliasing  assignments  of  land-tax,  or  for  some  other  purpose 
for  which  lands  and  hereditaments  were  authorized  to  be  sold  under 
the  powers  and  provisions  of  the  acts  heretofore  passed  relating  to 
the  redemption  and  sale  of  the  land-tax,  or  some  of  them,  some  sales 
of  lands  and  other  hereditaments  have  been  made,  the  titles  to  which, 
as  derived  under  such  sales,  may  be  considered  void  or  voidable,  or 
liable  to  be  impeached  at  law  or  in  equity,  or  be  liable  to  objections 
calculated  to  impede  the  free  alienation  thereof.  Now,  be  it  further 
enacted,  that  all  sales  made  and  all  conveyances  executed  of  lands, 
or  other  hereditaments  sold  for  the  purpose  of  redeeming  or  purchas- 
ing land-tax,  or  for  raising  money  as  hereinbefore  is  mentioned,  provid- 
ed such  conveyance  shall  appear  to  have  been  executed  under  the 
authority,  and  with  the  consent  and  approbation  of  the  respective 
commissioners  for  the  time  being  authorized  to  consent  to  sales  made 
under  the  powers  of  the  said  acts  respectively,  or  any  of  them,  shall 
be  and  the  same  are  hereby  ratified  and  confirmed,  from  the  respective 
peripds  at  which  such  sales  and  conveyances  were  respectively  made 
and  executed,  and  the  same  shall  be  from  such  respective  periods  va- 
lid and  effectual,  and  be  considered  as  conferring  upon  the  respective 
purchasers  of  the  lands  and  hereditaments  therein  respectively  com- 
prised, and  all  persons  claiming  by,  from,  through,  under,  or  in  trust 
for  them  respectively,  a  good  and  valid  title  both  at  law  and  in  equity 
to  such  lands  and  hereditaments,  to  all  intents  and  purposes  whatso- 
ever;  any  thing  in  the  said  acts,  or  any  law  or  custom  to  the  contrary 
notwithstanding."  "  Provided  always,  and  be  it  further  enacted,  that 
every  person  who  may  conceive  himself  or  herself  injured  or  preju- 
diced by  any  sales  hereby  confirmed,  shall  at  any  time  within  five 
i rears  after  the  passing  of  this  act,  if  such  person  shall  not  be  under  any 
egal  disability,  but  if  he  or  she  shall  be  under  any  legal  disability  then 
within  five  years  next  after  such  disability,  shall  be  removed,  be  enti- 
tled to  relief  either  by  the  decree  of  a  court  of  equity  on  a  bill  filed, 
or  by  a  summary  application  to  a  court  of  equity  by  petition,  and 
by  the  usual  proceedings  before  the  Master  or  other  proper  officer  of 
the  court  on  such  petition,  and  an  order  thereupon ;  and  shall  under 
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such  decree  or  order  have  an  annual  rent-charge  to  such  an  amount, 
an4  for  and  during  such  term  or  estate,  and  charged  upon  such  lands 
or  other  hereditaments  as  such  court  shall  order  and  direct ;  and  the 
said  court  shall  have  full  power  to  adjust  the  proportion  and  terms  o£ 
such  annual  rent-charge  between  different  claimants,  and  to  direct  the 
settlement  of  such  annual  rent-charge  in  such  manner  as  the  said 
court  shall,  under  the  circumstances  of  the  case,  in  its  discretion  think 
proper ;  and  shall  also  have  power  to  make  such  order  respecting  the 
costs  of  the  parties  as  the  said  court  shall  think  fit." 

I  think  that  any  objection  which  could  have  been  raised  upon  the 
ground  of  Dr.  King  being  both,  vendor  and  purchaser  is  removed  by 
those  enactments.  This  transaction,  as  I  have  reason  to  know,  is  by 
no  means  an  isolated  one,  and  I  cannot  impute  to  the  legislature,  that 
at  the  time  when  they  passed  this  act  they  were  not  aware  that  trans- 
actions of  this  nature  had  taken  place ;  nor  can  I  by  any  means 
adopt  the  argument  which  was  urged  on  the  part  of  the  plaintiff,  that 
this  act  was  intended  to  confirm  the  titles  of  sub-purchasers  only ; 
that  argument  rested  for  the  most  part  on  the  words  of  the  recital  of 
the  25th  section :  "  the  titles  to  which  as  derived  under  such  sales  ; " 
but  those  words  may  well  be  construed  to  have  meant  that  the  act 
was  not  intended  to  operate  upon  the  titles  anterior  to  the  sales,  and 
every  word  of  the  enactments  appears  to  me  to  prove  that  they  were  so 
intended.  That  it  was  the  intention  of  the  legislature  to  confirm  as 
to  purchasers  as  well  as  sub-purchasers,  is,  I  think,  apparent  from 
what  had  been  already  done.  '  By  the  54  Geo.  3,  c.  173,  s.  12,  the 
legislature  had  already  confirmed  the  sales  under  the  42  Geo.  3,  and 
subsequent  acts  in  the  particular  cases  there  pointed  out,  and  it  would 
not,  I  think,  be  very  reasonable  to  suppose  that  it  was  intended  to 
leave  the  purchasers  under  the  previous  acts  open  to  the  very  same 
objections  against  which  the  purchasers  under  the  42  Geo.  3,  and  the 
subsequent  acts  were  protected,  or  to  suppose  that  the  purchasers 
under  the  42  Geo.  3,  would  not  have  been  excepted  in  the  act  57 
Geo.  3,  if  it  had  not  been  intended  to  operate  as  to  them.'  It  must 
be  remembered,  too,  that  in  construing  this  act,  the  legislature  was 
dealing  with  sales  made  under  the  superintendence  of  the  public  offi- 
cers appointed  for  the  pupose  of  carrying  out  the  acts. 

Assuming,  then,  that  Dr.  King  had  the  right  to  purchase  under  the 
act,  it  remains  to  be  considered  whether  the  case  of  fraud  alleged 
by  this  bill  has  been  made  out ;  for  if  it  be  proved  that  there  was 
fraud  upon  the  lords  commissioners  in  the  transaction  of  the  pur- 
chase, I  think  it  would  be  the  duty  of  this  court,  by  any  means 
within  its  power,  to  rectify  the  fraud.  Fraud  vitiates  every  trans- 
action, and  if  the  purchase  was  obtained  by  fraud,  it  was  in  effect  no 
purchase,  and  cannot,  as  I  think,  acquire  any  validity  from  the  con- 
firming statutes. 

For  the  purpose  of  determining  this  question  of  fraud,  I  have  felt 
it  to  be  necessary  very  carefully  to  examine  in  detail  the  documentary 
and  parol  evidence  which  has  been  adduced  in  this  cause.  The 
documentary  evidence  may  be  conveniently  divided  into  several 
branches :  first,  the  correspondence  anterior  to  the  proposal  of  1806 ; 
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secondly,  the  documents  connected  with  that  proposal;  thirdly,  the 
correspondence  between  the  period  when  that  proposal  was  carried 
in  and  the  proposal  of  1808  ;  fourthly,  the  documents  connected  with 
the  proposal  of  180S ;  and  fifthly,  the  subsequent  correspondence  and 
documents.  As  to  the  first  branch  of  the  documents  and  evidence, 
the  correspondence  anterior  to  the  proposal  of  1806,  it  is  true  that 
the  early  letters  refer  to  Dr.  King's  interest  in  the  redemption  of  the 
land-tax,  to  the  advantages  he  would  gain  by  it,  and  to  the  sale  of 
the  property  in  connection  with  his. Interest  and  advantage  ;  but  it  is 
to  be  observed  that  Dr.  King  had  an  interest  in  all  these  matters 
quite  independently  of  any  idea  of  becoming  himself  the  purchaser 
of  the  property,  and  the  letters,  which  refer  to  his  interest  and  advan- 
tage, are  anterior  to  Leigh's  letter  to  him  of  the  19th  of  February, 
1805,  from  which  it  is  clear  that  it  was  then  contemplated  that  the 
right  of  preemption  was  in  the  grantees  of  the  copyhold ;  and 
that  Dr.  King  was  to  purchase  only  what  those  grantees  might  not 
immediately  take  off.  It  is  not  until  the  25th  of  March,  1805,  that 
Dr.  King  appears  to  have  been  informed  through  Mr.  Young,  the 
secretary  of  the .  lords  commissioners,  that  the  right  of  preemption 
was  in  the  lessee,  and  it  is,  I  think,  from  this  date  we  must  consider 
hkn  as  having  seriously  contemplated  the  purchase  of  the  property ; 
and  looking  at  this  branch  of  the  correspondence  from  that  date,  I 
think  it  shows  that^Dr.  King  was  acting  throughout  under  the  direc* 
tion  of  Mr.  Young,  the  lords  commissioners'  secretary,  and  that  so 
far  from  proving  any  intended  fraud  on  the  part  of  Dr.  King,  it 
evinces  a  most  anxious  desire  on  the  part  both  of  Dr.  King  and  Mr. 
Leigh,  who  ws^s  acting  for  him,  to  observe  the  most  perfect  accuracy 
in  all  the  details  of  the  transaction.  The  fair  conclusion,  as  I  think, 
from  this  branch  of  the  documentary  evidence,  is,  that  the  transaction 
had  not  in  its  inception  any  fraudulent  design,  or  any  design  to  profit 
by  taking  any  undue  advantage  in  the  purchase  of  the  property. 

As  to  the  second  branch  of  the  documentary  evidence,  the  docu* 
ments  connected  with  the  proposal  of  1806,  it  appears  that  before 
this  proposal  was  carried  in,  a  most  laborious  and  minute  survey  of 
the  property  in  question,  being  th6  document  marked  R,  had  been 
made  by  Mr.  S.  Kingdon,  who  was  admitted,  by  the  evidence  on 
the  part  of  the  plaintiff,  to  have  been  a  surveyor  of  eminence  and 
respectability,  and  who  seems  to  have  made  a  previous  survey  of 
the  prebendal  estate  upon  the  occasion  of  the  treaty  for  the  pur- 
chase of  the  lease  of  1789.  This  survey  fixed  the  annual  value  of 
the  property  proposed  to  be  sold  at  388/.  Os.  8jd. ;  and  it  appears  also 
that,  before  this  proposal  was  carried  in,  Mr.  Kingdon  had  drawn  up 
and  sent  to  Dr.  King  another  paper,  in  the  nature  of  a  supplement  to 
the  document  R,  being  the  document  No.  517,  in  which  he  had  esti- 
mated the  reversion  at  2,386/.  Is.  3(i.,  for  this  appears  to  be  the  cor- 
rect sum,  although  on  the  face  of  the  paper  it  is  cast  up  at  2,468/. 
Is.  lid.  I  do  not  find,  however,  any  evidence  upon  the  subject  of 
this  paper,  beyond  the  paper  itself  and  the  letter  of  the  27th  of  Janu- 
ary, 1806,  which  is  supposed,  and,  as  I  think,  although  it  is  a  mere 
speculation,  correctly  supposed  to  refer  to  it. 
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The  memorial  now  under  consideration  purports  to  propose  that 
John  Kin^  should  become  the  purchaser  of  the  property  for  2,253/. 
0^.  ocL  This  memorial  is  in  some  points  impeached  by  the  plaintiff. 
He  says  that  it  untruly  represents  the  lease  to  be  in  settlement,  and 
that  it  is  untrue  also  in  representing  that  the  whole  of  the  property 
was  or  might  be  granted  by  copy  of  court  roll  for  five  lives,  as  ap- 
pears by  the  aflidavit  annexed ;  but,  in  another  point  of  view,  this 
memorial  is  the  staple  of  the  plaintiff's  case,  for  he  says  that  it 
proves  the  value  of  the  prebendary's  interest  in  the  reversion  to 
have  been  2,253/.  Os.  5d.  exclusive  of  the  rights  and  interests  of  the 
lessee  or  lord  farmer. 

I  think  no  weight  is  due  to  the  observations  which  were  made  in 
impeachment  of  this  document  for  the  statement  that  the  lease  was 
in  settlement,  was  in  answer  to  a  printed  form  of  requisition,  the 
object  of  which  was  to  ascertain  whethe.r  the  lease  was  or  was  not 
the  absolute  property  of  the  lessee;  and  as  to  the  right  of  grant 
by  copy  for  five  lives,  I  think  the  evidence  in  this  cause  as  to  the  cus- 
tom of  the  manor  fully  establishes  that  right.  It  is  true  that  some 
tenements,  called  Grant's  tenements  and  South  Challick's,  had  been 
granted  out  upon  common  law  leases,  but  those  leases  were  granted 
by  persons  having  partial  interests,  and  could  not  therefore  destroy 
the  custom  which  had  prevailed  in  the  manor.  The  important 
question  upon  this  document  is,  whether  the  2,253/.  Os.  5d.  did  or  did 
not  include  the  interest  of  the  lessee  or  lord  farmer.  It  was  most 
confidently  argued  on  the  part  of  the  plaintiff  that  it  did.  That 
argument  was  mainly  founded  upon  the  paper  No.  517,  in  which 
Mr.  Kingdon,  after  stating  in  one  column  the  value  of  the  reversion 
after  the  then  existing  lives,  states  in  the  two  next  succeeding 
columns,  O  and  P,  the  respective  values  to  renew  a  third  life  and  to 
renew  two  lives  after  three,  and  then  in  another  column  carries  out 
the  value  of  the  reversion  corrected. 

It  was  argued  that  the  sums  in  the  columns  O  and  P  represented 
the  interest  of  the  lessee  or  lord  farmer ;  but  I  am  of  opinion  that 
this  conclusion  is  altogether  erroneous,  and  that  the  2,253/.  Os,  5d. 
included  the  interest  of  the  lessee  or  lord  farmer.  What  the  sums  in 
the  columns  O  and  P  really  represent  is,  in  my  opinion,  this :  the 
sums  which  the  then  tenants  would  pay  for  the  addition  of  one  life 
to  the  two  already  existing,  and  for  the  further  addition  of  two  lives 
after  the  three  were  filled  up ;.  but  the  value  of  the  lessee  or  lord  far- 
mer's interest  would  be,  not  merely  what  the  then  tenants  would  pay 
for  these  additions,  but  what  they  and  succeeding  tenants  would  pay 
for  any  additional  lives  which  might  be  granted  at  any  time  during 
the  continuance  of  the  lessee  or  lord  farmer's  interest.  Mr.  Rolt, 
dealing  with  this  matter  in  his  argument,  said  (I  think  he  went  far  to 
admit  that)  that,  admitting  that  the  value  of  the  lord  farmer's  inter- 
est in  respect  of  his  right  to  fill  up  five  lives  in  the  event  of  any  life 
expiring  during  the  existence  of  his  lease,  was  included  in  the  2,253/. 
Os.dd.^  this  interest  was  valueless  and  inappreciable;  but  I  can- 
not assent  to  that  position.  I  think  it  was  of  considerable  value, 
although   the   actual   value   of  it  would   be   difficult  to   calculate. 
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That  the. lord  fanner's  interest  was  included  in  the  2,253/.  Os.  5d. 
appears  to  me  to  be  clear  from  this,  that  the  reserved  rents  were 
taken  at  twenty-five  year's  purchase,  and  the  prebendary's  inte- 
rest in  them  in  reversion  in  the  lease  of  1804  could  not  possibly  be 
of  that  value.  The  only  other  document  which  I  find  in  immediate 
connection  with  the  memorial  of  1806  is  the  document  Y,the  instruc- 
tions for  Kingdon's  affidavit,  which  does  not  appear  to  me  to  require 
any  comment. 

I  should  observe,  however,  before  parting  with  this  branch  of  the 
documentary  evidence,  that  it  is  a  circumstance  open  to  suspicion, 
that  Dr.  King  having  in  his  possession  this  appendix  of  Kingdon's  in 
which  he  valued  the  reversion  at  2,386/.  Is.  3rf.,  which  as  before  ob- 
served, is  the  correct  sura,  should  have  proposed  to  become  the  pur- 
chaser at  the  sum  of  2,253/.  Os,  5d. ;  tut,  on  the  other  hand,  it  is  to 
be  observed,  that  his  proposal  proceeds  on  an  annual  rental  of  3882. 
Os.  8ld.  although  this  appendix  makes  the  annual  rental  somewhat 
less  than  387/. ;  and  it  seems  probable,  therefore,  that  for  some  reason 
which  cannot  now  be  explained,  this  paper  was  not  adopted  or  acted 
upon ;  and,  at  all  events,  I  think  that  at  this  distance  of  time,  and 
after  the  deaths  of  the  parties  who  might  have  explained  the  matter, 
the  court  could  not  have  acted  upon  the  suspicion  which  arises  from 
this  circumstance,  even  if  the  transaction  of  1806  had  been  the  final 
transaction,  and  far  less  do  I  think  that  the  court  would  be  justified 
in  carrying  the  suspicion  thus  introduced  into  the  case  from  the  trans- 
action of  1806  into  the  subsequent  transaction  of  1808;  and,  upon 
the  whole,  therefore,  I  think  that  this  branch  of  the  documentary  evi- 
dence does  not  advance  the  plaintiff's  case. 

As  to  t!he  third  branch  of  the  documentary  evidence,  the  corres- 
pondence in  the  interval  between  the  proposal  of  1806  and  1808,  the 
early  letters  relate  to  the  affidavit  as  to  the  custom  of  the  manor,  a 
question  of  which  I  have  already  disposed ;  but  these  letters  are  of 
some  importance  as  showing  that  the  lords  commissioners  required  to 
be  satisfied  by  proper  evidence,  and  that  Dr.  King  was  still  in  com- 
munication with  Young,  their  secretary. 

The  more  important  part,  however,  of  this  branch  of  the  evidence 
is  that  which  relates  to  the  withdrawal  of  the  proposal  of  1806.  It 
appears  that  after  that  proposal  had  been  accepted,  Dr.  King  claimed 
to  be  entitled  by  virtue  of  his  lease,  to  five  sixths  of  the  surplus  of  the 
purchase-moneys  beyond  what  would  be  required  for  the  redemption 
of  the  land-tax,  and  this  claim  not  having  been  acceded  to,  he  with- 
drew the  proposal ;  and  from  this  it  is  argued,  that  Dr.  King  then 
valued  the  interest  of  the  lessee  only  at  five  sixths  of  this  surplus, 
but  I  think  the  facts  do  not  warrant  this  conclusion.  Dr.  King  had 
sold  for  the  express  purpose  of  redeeming  the  land-tax,  and  ho  could 
not  therefore  claim  back  the  money  which  was  required  for  the 
redemption.  This  claim  to  five  sixths,  however,  is  important  as  show- 
ing that  at  this  period  he  estimated  the  interest  of  the  lessee  and  the 
prebendary  to  be  in  the  proportion  of  five  sixths  and  one  sixth,  and 
as  conveying  to  the  commissioners  knowledge  that  he  claimed  to  be 
interested  in  the  lease.     I  cannot,  therefore,  agree  with  the  plaintiif's 
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conclusion  against  Dr.  King,  so  far  as  it  is  founded  on  this  branch  of 
the  evidence. 

As  to  the  fourth  branch  of  the  documentary  evidence,  the  docu- 
ments connected  with  the  prdposal  of  1808,  the  most  important 
document  to  be  here  considered  is  the  proposal  itself.  In  that  pro- 
posal we  find  the  value  of  the  prebendary's  reversion  calculated  at 
six  years'  purchase  of  one  sixth  of  the  annual  value  of  the  premises 
and  of  the  chief  rents  and  heriots.  It  was  said  there  was  no  evi- 
dence to  show  that  this  was  the  proper  mode  of  estimatiiig  the 
prebendary's  interest ;  but  it  is  clear  how  this  value  was  estimated. 
It  was  taken  at  six  years'  purchase  on  the  annual  value  to  the  les- 
see ;  and  this,  I  apprehend,  is  a  fair  price  for  a  reversion  on  three 
lives.  It  is,  as  appears  from  Scriven  on  Copyholds,  1128,  the  pric^ 
which  the  copyhold  enfranchisement  commissioners,  basing  their 
calculations  upon  the  transactions  under  the  Land- Tax  Redemption 
Acts,  have  set  upon  the  enfranchisement  of  copyholds  for  three  lives. 
If,  therefore,  there  was  any  error  in  this  mode  of  estimating  the  value 
of  the  prebendary's  interest,  it  must^  I  think,  have  been  in  the  ascer- 
tainment of  the  annual  value  of  the  property  to  the  lessee  ;  but  from 
the  nature  of  the  case,  this  value  could  only  be  ascertained  by  an 
average,  and  the  bill  does  not  allege  that  the  average  taken  was  un- 
fair. If  the  plaintiff  intended  to  found  a  charge  of  fraud  upon  the 
mode  of  estimating  this  value,  I  think  he  should,  in  a  case  of  this 
description,  have  alleged  and  proved  it  But  the  bill,  though  it  im- 
peaches the  price  paid  for  the  reversion,  and  assigns  some  grounds  for 
impeaching  it,  does  not  refer  to  any  such  ground  as  this.  Surely 
the  court  could  not  be  justified  in  imputing  to  the  lords  commis- 
#  goners  that  they  accepted  the  proposal  without  any  reason  what- 
ever for  adopting  this  mode  of  valuation.  It  was  said  that  the 
court  rolls  of  the  manor  showed  that  what  is  called  the  finable 
value  of  the  property  was  more  than  one  sixth  of  the  annual  value ; 
but  this  was  upon  a  calculation  of  the  fines  for  twenty  years  only, 
which  cannot,  I  think  be  any  fair  criterion  of  the  value.  Another 
objection  which  was  made  upon  this  proposal  was,  that  it  states 
the  land-tax  redeemed  to  be  14/.  4^.  9Jrf.,  whereas  it  appears  by  the 
certificate  of  redemption  that  this  land-tax  was,  in  truth,  only  13/. 
IO5.  S\d. ;  but  the  land-tax  here  referred  to  was  the  land-tax  on  the 
property  sold,  and  has,  therefore,  very  little  to  do  with  the  case,  and 
the  letters  of  the  30th  of  May,  1803,  show  how  this  difference  arose. 
I  cannot,  therefore,  assent  to  the  plaintiff's  views  upon  the  fourth 
part  of  the  evidence. 

As  to  the  fifth  and  remaining  head  of  the  documentary  evidence, 
the  subsequent  correspondence  and  documents,  these  relate  to  the 
subsequent  sales  by  Dr.  King,  and  it  was  argued  from  them  that  they 
prove  that  the  property  was  purchased  by  Dr.  King  at  a  most  gross 
undervalue.  But  this  argument  went  upon  the  footing  of  measur- 
ing the  share  of  the  purchase-money  attributable  to  the  ultimate  pre- 
bendal  reversion,  either  by  the  annual  value  of  the  prebendal  interest 
to  the  lessee,  or  by  the  number  of  years'  purchase  given  for  the  pre- 
bendal reversion,  and  I  do  not  think  that  the  share  of  the  purchase- 
voL.  XV.  35 
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money  attributable  to  the  ultimate  reversion  can  be  justly  estimated 
by  either  of  these  measures.  The  annual  value  of  the  prebendal 
interest  to  the  lessee  has  reference  to  the  interest  in  possession,  and 
has  nothing  whatever  to  do  with  the  value  of  the  reversion ;  and  the 
six  years'  purchase  given  for  the  prebendal  reversion  can  only  be 
looked  at  as  the  value  of  that  reversion  taken  per  scy  and  affords  no 
measure  of  the  proportion  of  purchase-money  which  ought  to  be 
attributed  to  it  when  sold  in  connection  with  the  lessee's  interest. 

We  come,  then,  to  the  depositions  of  the  witnesses.  Two  survey- 
ors, who  are  examined  for  the  plaintiff,  state  the  value  of  the  rever- 
sion to  have  been  many  times  greater  than  the  price  which  was  given 
for  it  by  Dr.  King.  Two  actuaries,  who  had  been  examined  for  the 
defendants,  estimated  the  reversion  at  much  less  than  the  price  which 
was  given.  I  have  no  hesitation  in  preferring  the  evidence  of  the 
actuaries,  who  are  in  the  habit  of  making  such  calculations,  to  that 
of  the  surveyors,  who  do  not  venture  in  their  evidence  to  fix  the 
value,  and  give  no  reason  whatever  for  the  conclusion  at  which  they 
have  arrived.  We  have  also  the  evidence  of  Mr.  Hay,  which  was 
relied  upon  on  the  part  of  the  plaintiff  as  showing  that  the  lords  com- 
missioners did  not  look  to  the  question  of  value,  but  I  think  it  by  no 
means  bears  out  that  position.  What  I  understand  him  to  say  is, 
that  in  cases  where  the  lords  commissioners  approved  of  the  sale, 
they  adopted  the  surveyor's  estimate ;  but  he  does  not  state,  and  it 
would  be  most  unjust  to  the  lords  commissioners  to  suppose  that  be 
could  have  truly  stated,  that  in  cases  where  they  had  any  doubt  upon 
the  proposal  they  acted  in  blind  confidence  upon  the  report  of  the 
surveyor,  and  did  not  require  the  further  information  which,  under 
the  act  of  parliament,  it  was  their  duty  to  obtain. 

I  have  thus  minutely  examined  the  evidence  in  this  case,  because 
so  much  reliance  was  placed  upon  it  on  the  plaintiff's  behalf,  but  I 
think  that  very  little  of  it  has  any  substantial  bearing  on  what,  in  my 
judgment,  is  the  real  question  at  issue  in  this  cause.  The  lords  com- 
missioners were  satisfied  with  the  proposal  made  by  Dr.  King,  and 
apart  from  the  question  of  his  capacity  to  purchase,  I  think  the  point 
to  be  tried  is,  whether  any  fraud  or  deception  was  practised  upon 
them.  The  plaintiff  has  alleged  this  to  have  been  the  case,  and  that 
the  bishop  also  was  deceived ;  but  in  my  opinion  he  has  failed  in 
proving  the  case.  It  was  argued  on  his  part  that  the  transaction 
was  so  fraught  with  irregularities  that  fraud  must  be  presumed  ;  but 
I  see  no  irregularities  which  could  justify  the  inference  of  fraud  ;  and 
if  the  irregularities  were  greater  than  they  are,  I  think  that  it  would 
be  most  unjust  tx>  draw  from  them  the  inference  of  fraud  at  this^is- 
tance  of  time,  when  many  of  the  documents  relating  to  the  transac- 
tion have  probably  been  lost  This  bill,  for  instance,  alleges  that 
there  was  no  surveyor's  affidavit;  but  Mr.  Hay,  in  his  evidence,  says 
he  has  no  doubt  that  there  was.  It  is  not,  however,  now  forthcom- 
ing. It  is  to  be  observed,  also,  that  there  are  documents  proved  by 
the  plaintiff  to  have  been  obtained  from  the  land-tax  office,  which 
have  not  been  produced  by  him. 

Another  point  which  is  raised  by  this  bill  is  upon  the  validity  of 
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the  lease  of  1804.  I  entertain  no  doubt  upon  this  point.  It  is 
true  there  is  evidence  that  the  Wase  of  1789  was  not  assigned  until 
after  the  date  of  the  lease  of  1804,  and  of  the  indorsement  of  the 
livery  of  seisin  upon  it ;  but  looking  at  the  other  evidence  in  the 
cause,  I  think  it  clear  that  the  lease  of  1804  was  not  executed 
until  after  the  assignment  and  surrender  of  the  lease  of  1789,  and 
one  of  the  letters  of  October,  1804,  proves,  I  think,  that  livery  of  sei- 
sin was  at  that  time  given  —  a  fact,  however,  which',  even  in  the 
absence  of  all  evidence,  I  shoul^  not  have  hesitated  to  presume. 

The  case  standing  thus  upon  the  merits,  it  is  not,  perhaps,  neces- 
sary to  go  further,  particularly  having  regard  to  the  allegations  of 
fraud  contained  in  this  bill,  and  to  the  now  established  rule  of  the 
court  as  to  cases  in  which  fraud  is  alleged,  and  the  plaintiff  fails  to 
prove  it ;  but  irrespective  of  the  merits  of  the  case,  I  think  that  the 
length  of  time  which  has  elapsed  presents  a  most  serious  objection 
to  the  plaintiff's  case.  It  is  not  the  rule  of  the  court  that  a  tiansac- 
tion  which  can  be  impeached  in  its  inception  can  be  impeached  at 
any  distance  of  time.  This  is  not  a  case  of  direct  trust  in  Dr.  King, 
so  far  as  he  could  be  affected  by  any  relation,  or  trust,  or  confidence. 
That  relation  de  facto  ceased  upon  the  sale  to  him  being  completed. 
He  from  that  time  ceased  to  hold  as  prebendary,  and  thenceforth  he, 
and  those  claiming  under  him,  have  held  as  owners.  The  lords  com- 
missioners, whom  the  legislature  empowered  to  deal  with  the  pro- 
perty, were  parties  to  the  sale.  The  sale  was  in  1808,  and  this  bill 
is  filed  in  1848,  to  impeach  it.  It  was  not  questioned  by  the  defend- 
ant Keene,  the  immediately  succeeding  prebendary.  The  plaintifTs 
title  to  impeach  it  accrued  in  1833,  and  it  is  proved  that  ever  since 
that  time  he  has  been  in  the  receipt  of  the  17/.  per  annum  land-tax, 
for  the  redemption  of  which  the  property  was  sold,  and  has  received 
it  with  full  knowledge  that  the  property  was  sold  for  the  purpose  of 
such  redemption.  It  is  said  he  did  not  know  the  circumstances  at- 
tendant upon  the  sale,  and  the  discovery  of  papers  in  the  land-tax 
office  is  alleged  as  an  excuse  for  the  delay  in  the  proceeding ;  but 
that  discovery  was  not  made  till  the  year  IbSO,  and  cannat,  therefore, 
have  been  the  cause  of  the  delay.  That  delay  has  bieen  of  no  trifling 
consequence.  One  at  least  of  the  parties  who  could  have  given  an 
account  of  this  transaction  (Mr.  Young)  has  died  in  the  mean  time, 
and  supposing  the  plaintiff  to  have  been  within  the  equity  of  the 
Confirming  Act,  67  Geo.  3,  c.  100,  and  to  have  had  five  years  from 
the  time  when  his  title  accrued  to  assert  that  title,  the  means  which 
that  act  afforded  of  doing  complete  justice  to  the  plaintiff,  without  at 
the  same  time  doing  injustice  to  the  defendants,  have  been  lost. 

There  is  a  further  consideration  connected  with  this  case,  which  I 
cannot  enter  upon,  because  ^I  do  not  find  the  deed  of  1823,  by  which 
the  defendant  Walker  King  assigned  to  Dr.  King,  in  proof  in  the 
cause.  Otherwise,  a  very  important  question  might  have  arisen  on 
that,  having  regard  to  the  doctrine  laid  down  by  Lord  Eidon,  in  At- 
torney-General V.  Blockhouse^  17  Ves.  283,  with  reference  to  the 
question  of  notice.  Lord  Eldon  held  that  a  charity  lease  was  not. 
notice  of  all  the  circumstances  which  would  induce  this  court  to  set 
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it  aside,  and  very  possibly  the  principle  of  that  ease  might  apply  to 
the  present ;  but  not  being  able  to  trace  the  deed  of  1823  as  proved 
in  the  evidence  in  the  cause,  I  mak*  no  observation  on  that  part  of 
the  case. 

Under  all  the  circumstances  I  think  I  should  not  be  going  too  far 
in  holding  that  this  bill  ought  to  be  dismissed,  upon  the  ground  of 
the  length  of  time  only.  At  all  events,  I  am  of  opinion  that  the  bill 
ought  to  be  dismissed.  And  as  to  the  costs,  I  think  I  cannot  do 
justice  in  the  present  case  without  giving  them  to  the  defendants. 

Some  bills  of  costs  and  letters  which  were  produced  on  the  part 
of  the  defendant  Walker  King,  were  objected  to  by  the  plaintiff,  and 
read  de  bene  esse  only.  I  have  looked  into  those  documents,,  and  also 
the  cases  upon  the  subject,  and  I  am  of  opinion  that  the  evidence 
was  admissible,  although  I  have  not  found  it  necessary  to  rely  on  it. 
Therefore  I  dismiss  the  bill  with  costs. 


« 


In  re  Taylor's  Settlement.* 

-» 

Jannary  30,  31 ;  and  Febraaiy  9, 1852. 

Settlement — Real  Estate — Conversion, 

Beal  estate,  settled  in  marriage  upon  trusts  for  sale,  on  request  of  the  husband  and  mfe,  or 
tlie  survivor,  was  taken  by  the  corporation  of  London  under  compulsorj  powers  in  the 
London  Bridge  Acts,  withont  anjr  conveyance  by  the  trustees,  and  the  value  assessed  by  a 
jury  paid  into  court,  and,  on  petition  of  the  trustees,  invested  in  consols,  upon  the  trusts 
of  the  settlement :  — 

Bddj  not  to  amount  to  a  conversion  of  the  real  estate  into  personalty. 

This  was  a  petition  by  some  of  the  beneficial  owners  for  the 
distribution  of  a  sum  of  stock  in  which  the  corporation  of  London 
had  invested  the  value  assessed  by  a  jury  of  certain  freehold  houses 
required  for  the  purposes  of  the  London  Bridge  Acts,  1823  and  1827. 

The  property  was  settled  by  marriage  articles  and  indentures  of 
settlement,  of  the  respective  dates  of  the  28th  of  October,  1797,  and 
the  16th  and  17th  of  July,  1798,  upon  trust,  on  the  request  of  the  hus- 
band and  wife,  or  the  survivor  to  sell  and  invest  the  proceeds  upon 
trust  for  the  husband  for  life,  remainder  for  the  wife  for  life,  remainder 
for  the  children  or  grandchildren,  as  they  jointly  or  the  survivor  should 
appoint ;  and  in  default,  upon  trust,  to  convey  the  said  property  un- 
less sold,  to  all  their  children  equally,  as  therein  mentioned.  There 
had  not  been  any  conveyance  of  the  property  by  the  trustees  of  the 
settlement  to  the  corporation,  who  had  paid  the  amount  of  the 
assessed  value  into  the  Court  of  Exchequer ;  and  the  same  on  the 
petition  of  the  trustees,  had  been  subsequently  ordered  to  be  invested 
in  consols,  where  it  still  remained. 


1  22  Law  J.  Rep.  (n.  s.)  Chanc.  X42 ;  9  Hare,  596. 
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The  question  was,  whether  the  taking  of  the  property  by  the  cor- 
poration under  the  compulsory  powers  of  its  acts  had  the  effect  of 
converting  the  real  estate  into  personalty,  as  would  have  been  the 
case  if  it  had  been  duly  sold  by  the  trustees  of  the  settlement. 

The  SolicUor  General^  (Sir  W.  P.  Wood,)  and  George  Lake  Rus- 
sell^  appeared  for  the  petitioners ;  and 

Rolt^  Bailey^  W.  D.  Lewis^  Batten^  Ayrton^  and  Simpson^  for  other 
parties  who  had  been  served  with  the  petition. 

The  following  authorities  were  cited: — Thornton  v.  Hawley,  10 
Ves.  129 ;  Triquet  v.  Thornton,  13  Ibid.  349 ;  Phillips  v.  Phillips,  1 
Myl.  &  K.  649 ;  Jessop  v.  Watson,  1  Myl.  &  K.  665 ;  Midland  Coun- 
ties Railway  Company  v.  Oswin,  1  Coll.  74;  Wrightsonv.  Macaulay, 
4  Hare,  486 ;  Fitch  v.  Weber,  6  Hare,  145 ;  Ex  parte  Hawkins,  13 
Sim.  569 ;  In  re  Crosses  Estate,  1  Sim.  (n.  s.)  260 ;  s.  c.  3  Eng.  Rep. 
243 ;  Lord  St  Leonard's  Treatise  on  Real  Property,  &c.,  p.  462. 

Feb.  9.  Turner,  V.  C,  after  stating  the  facts  of  the  petition,  said 
—  The  first  question  which  was  argued  was,  whether  the  estate  com- 
prised in  the  articles  and  settlement  was  converted  into  personalty  by 
the  operation  of  those  instruments,  or  by  the  joint  operation  of  the 
instruments  and  of  the  acts  of  parliament.  The  widow  and  admi- 
nistratrix of  William,  one  of  the  children,  contended  that  it  was,  and 
that  she  was,  therefore,  entitled  to  his  ninth  of  the  proceeds ;  and  his 
daughters  and  co-heiresses,  on  the  other  hand,  contended  that  it  was 
not,  and  that  his  ninth  of  the  proceeds  descended  to  them  as  real 
estate.  I  am  of  opinion  that  the  estate  was  not  converted  into  per- 
sonalty by  the  articles  and  settlement,  or  by  the  conjoined  operation 
of  those  instruments  and  of  the  acts  of  parliament,  and  that,  so  far  as 
this  point  affects  the  question,  the  daughters,  therefore,  are  entitled  to 
this  one  ninth  as  real  estate.  With  respect  to  the  articles  and  settle- 
ment taken  by  themselves,  the  estate  when  put  into  settlement  was 
real,  and,  I  think,  it  was  not  meant  by  the  articles  or  settlement  that 
it  should  become  personal,  unless  the  husband  and  wife,  or  the  sur- 
vivor of  them,  requested  it  to  be  sold.  The  last  provision  of  the 
articles  appears  to  me  to  be  decisive  upon  this  point.  If  sold  pursu- 
ant to  the  trusts  it  was  to  be  personal,  and  if  no  such  sale  took  place 
it  was  to  remain  and  be  considered  as  real  estate ;  and  the  sale  was 
to  be  upon  the  request  of  the  husband  and  wife,  or  the  survivor  of 
them.  It  was  said  that  the  words  of  request  might  be  construed  as 
intended  merely  to  enforce  on  the  trustees  the  obligation  of  sale,  and 
Tliornton  v.  Hawley,  was  cited  in  support  of  that  view ;  but  I  think 
that  case  has  no  bearing  upon  the  present.  In  that  case  there  was 
to  be  a  sale  after  the  deaths  of  the  husband  and  wife,  at  the  request 
of  the  executors  or  administrators  of  the  survivor ;  but  in  the  pre- 
sent case  the  sale  is  to  be  made  only  on  the  request  of  the  husband 
and  wife,  or  the  survivor.  There  is  no  trust  for  sale,  and  no  power 
to  sell  after  the  death  of  the  survivor.     It  is,  I  think,  obvious  that  the 

35* 
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words  of  request  must  in  cases  of  this  nature  be  construed  as  inserted 
for  the  purpose  either  of  enforcing  obligation  or  of  giving  discretion, 
as  the  context  of  the  instrument  may  require,  and  to  construe  them 
in  the  present  case  as  inserted  merely  for  the  purpose  of  enforcing 
obligation  would,  as  it  seems  to  me,  be  quite  inconsistent  with  the 
provision  to  which  I  have  referred.  If,  therefore,  there  has  been  any 
conversion  of  the  whole  of  the  estate  in  the  present  case,  it  must,  in 
my  opinion,  have  been  by  the  conjoint  operation  of  the  articles  and 
settlement,  and  of  the  acts  of  parliament ;  but  I  think  that  the  arti- 
cles and  settlement  and  the  acts  of  parliament  cannot  in  the  present 
case  have  any  conjoint  operation.  It  is  clear  that  this  sale  was 
compulsory  down  to  the  period  of  the  price  being  fixed  by  the  jury ; 
and  if  its  character  was  afterwards  changed,  how  happens  it  that 
there  was  no  conveyance  by  the  trustees?  How  could  there  be  a 
sale  pursuant  to  the  trusts  without  the  estate  being  conveyed  by  the 
trustees,  and  the  purchase-money  being  paid  to  them?  It  was 
attempted  to  connect  the  sale  both  with  the  acts  of  parliament  and 
with  the  trusts  by  means  of  the  petition ;  but  it  is  clear  from  the 
petition  that  the  money  was  paid  into  court  in  consequence  of  a  de- 
feet  or  supposed  defect  in  the  title ;  and  this  circumstance,  so  far 
from  connecting  the  sale  with  the  trust,  seems  to  me  to  lead  directly 
to  the  opposite  conclusion,  for  the  corporation  had  power  to  acquire 
a  perfect  title  under  the  acts  by  paying  the  money  into  court ;  and 
surely  it  cannot  be  supposed  that  having  the  power  to  acquire  a  per- 
fect title  under  the  acts,  they  preferred  an  imperfect  one  under  the 
trusts.  If,  indeed,  after  the  price  was  fixed  by  the  jury,  there  had 
been  a  conveyance  to  the  corporation  by  the  surviving  trustee  on 
the  request  of  the  tenants  for  life,  I  am  very  much  disposed  to  think 
that  the  sale  must  have  been  considered  to  have  been  a  sale  under 
the  trusts ;  and  I  think  it  my  duty,  therefore,  to  be  further  satisfied 
by  affidavit  upon  that  point ;  but  in  the  absence  of  such  a  convey- 
ance, I  am  of  opinion  that  this  sale  must  be  considered  to  be  a  sale 
under  the  act  of  parliament  only,  and,  therefore,  that  the  purchase- 
money  was  impressed  with  real  uses  under  the  35th  section  of  the 
first  act,  for  I  think  that  the  rights  of  the  parties  could  not  be  varied 
by  the  money  being  paid  in  under  a  different  section ;  and,  indeed, 
the  sections  of  the  acts  under  which  moneys  were  to  be  paid  in  upon 
defective  titles,  seem  to  me  to  have  left  it  open  to  the  court  to  deal 
with  such  moneys  when  paid  in  either  under  any  other  section  of 
the  acts,  or  in  any  other  manner  which  to  the  court  should  seem 
just. 

A  further  question  which  was  argued  in  this  case  was,  whether, 
supposing  that  the  whole  estate  was  not  converted  into  personalty, 
William  Taylor,  the  father,  might  not,  nevertheless,  be  held  to  have 
elected  to  take  as  personal  estate  the  two  ninths  to  which  he  became 
entitled  as  heir  to  his  sons,  so  that  those  two  ninths  Would  pass  by 
his  will  as  personal  estate;  and  Triqiiet  v.  Thornton  was  cited  upon 
that  point.  The  argument  was  rested  entirely  upon  the  language  of 
the  will,  and  I  think  the  trust  for  sale  does  raise  some  doubt  upon 
it,  for  it  seems  difficult  to  suppose  that  the  testator  could  intend  to 
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include  in  a  trust  for  sale  of  real  estate,  what,  although  in  the  view 
of  this  court  real  estate,  actually  existed  in  the  shape  of  funded  pro- 
perty. But  having  regard  to  the  fact  that  these  funds  are  not  the 
only  real  estate  comprised  in  the  trust,  and  still  more  to  the  fact  that 
the  wife,  who  was  living,  had  a  right  1^  insist  upon  the  whole  of  the 
funds  being  actually  invested  in  the  purchase  of  land,  I  think  it 
would  not  be  a  sound  construction  of  the  will  to  hold  that  this  pro- 
vision amounted  to  an  election  by  the  testator,  and  I  see  nothing  else 
in  the  will  which  can  warrant  such  a  conclusion.  I  am  of  opinion, 
therefore,  that  the  two  ninths  in  question  were  devised  by  the  will  of 
William  Taylor  as  real  estate,  and  I  think  it  clear  that  his  will  did 
not  operate  as  an  out  and  out  conversion,  so  as  to  entitle  his  next  of 
kin,  as  against  his  trustees,  to  the  one  seventh  which  lapsed  by  the 
death  of  Edward ;  it  operated  a  conversion  only  for  the  purposes  Qf 
the  will,  and  the  daughters,  therefore,  are  entitled  to  that  one  seventh 
of  two  ninths.  ' 

A  question  was  then  raised  whether  the  daughters  took  this  share 
as  real  or  personal  estate.  This  point  is  not,  I  think,  ripe  for  deci- 
sion, but  I  have  no  doubt  upon  it ;  the  daughters  take  their  share  as 
personal  estate. 


LovEGROVE  V.  Cooper.^ 

July  31,  1851. 

Vendor  and  Purchaser  —  Opening  Biddings  —  Report  on  Purchase. 

Leave  will  not  be  given  to  open  the  biddings  until  after  the  Master^s  report  on  the  pur- 
chase. 

This  was  a  motion  for  leave  to  open  the  biddings,  and  was  opposed     . 
on  the  ground  that  the  Master  had  not  made  any  report  of  the  pur- 
chase. 

FI  Nealcy  for  the  motion. 

Kenyon  Parker^  contra. 

Turner,  V.  C,  said,  he  had  not  any  authority  to  open  the  biddings 
until  the  Master  bad  made  his  report  on  the  purchase,  and  must 
therefore  refuse  the  motion,  and,  if  asked  for,  with  costs. 

■  ■'■'''  '■  '     '  '  ■  ' 

1  22  Law  J.  Rep.  (if.  s.)  Chanc.  154. 
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NoYcmber  3, 1852. 

Evidence  —  PaHsh  Registers  —  Extracts —  Lcew  of  Evidence  Amend* 

*ment  Act —  Verification  of  Signature? 

Under  the  14th  section  of  the  statute  14  &  15  Vict  c.  99,  (Lord  Campbell's  Act),  extracts 
from  parish  registers  of  baptisms,  marriages  and  deaths,  purporting  to  be  signed,  some  br 
the  "  mcumbent,"  some  by  the  "  rector,"  some  by  the  "  "licar,"  and  some  by  the  "  curate  "'* 
of  the  parishes : — 

Hdd^  to  be  receivable  in  evidence  on  a  petition  for  the  payment  of  money  out  of  conrt,  the 
court  considering  that  each  incumbent  was  an  "  officer  to  whose  custody,"  &C.,  within  the 
meaning  of  the  act. 

This  was  a  petition  of  various  persons  for  the  payment  of  money 
out  of  court,  which  stood  to  the  account  of  Neddy  Hall's  estate,  and 
the  question  was  whether  the  evidence  was  suiBScient.  The  order  had 
been  made  by  Vice-Chancellor  Turner ;  but  upon  the  evidence  being 
adduced  before  the  officers  of  the  court,  a  question  was  raised  whe- 
ther there  was  sufficient  evidence  of  the  authenticity  of  copies  of 
baptismal,  marriage  and  burial  certificates. 

R.  W.  E.  Forster  stated,  that  an  application  had  been  made  to  Sir 
George  Turner,  and  with  his  permission  it  was  brought  before  their 
lordships.  The  order  for  the  payment  of  the  money  out  of  court  and 
copies  of  the  certificates  were  produced  in  the  office,  when  the  regis- 
trar objected  to  draw  up  the  order,  on  the  ground  that  the  signatures 
to  the  copies  of  certificates,  attesting  that  they  were  true  copies  of 
the  entries  in  parish  registers  and  other  similar  books,  were  not  veri- 
fied. The  form  of  the  attestations  was  in  several  instances  as  fol- 
lows :  —  "  The  above  is  a  true  copy  of  (or  true  extract  firom)  the  register 
of  deaths  of,  &c.,  jn  the  parish  of ,"  and  then  followed  the  signa- 
tures :  "  A.  B.,  incumbent,"  or  "  A.  B.,  rector,"  or  "  A.  B.,  vicar,"  or 
"  A.  B.,  curate."  He  had  submitted  to  the  Vice-Chancellor  that  the 
Law  of  Evidence  Amendment  Act,  14  &  15  Vict  c.  99,  applied ;  the 
14th  section  of  which  enacts  as  follows  :  —  "  Whenever  any  book  or 
other  document  is  of  such  a  public  nature  as  to  be  admissible  in  evi- 
dence on  its  mere  production  from  the  proper  custody,  and  no  statute 
exists  which  renders  its  contents  provable  by  means  of  a  copy,  any 
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s  In  the  somewhat  analogous  case  of  the  authentication  of  the  official  character  of  a 
party  receiving  evidence,  two  cases  have  occurred ;  one,  Ex  parte  Bird^  in  re  Came^  in 
bankruptcy,  (see  post^)  where  an  affidavit  sworn  at  New  York  before  a  notary  was 
held  sufficient,  the  signature  of  the  magistrate  being  attested  by  the  notary,  but  the 
affidavit  not  being  made  in  the  notary's  presence.  In  the  other  case,  In  re  Mahon^s 
Trust f  9  Hare,  459 ;  s.  c.  12  Eng.  Rep.  257,  an  affidavit  was  received  sworn  before  a 
Master  Extraordinary  in  Chancery  in  Ireland,  there  being  no  authentication  of  his 
official  character. 
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copy  thereof  or  extract  therefrom  shall  be  admissible  in  evidence  in 
any  court  of  justice,  or  before  any  person  now  or  hereafter  having  by 
law  or  by  consent  of  parties,  authority  to  hear,  receive,  and  examine 
evidence,  provided  it  be  proved  to  be  an  examined  copy  or  extract,  oi^ 
provided  it  purports  to  be  signed  and  certified  as  a  true  copy  or  ex- 
tract by  the  omcer  to  whose  custody  the  original  is  intrusted,  and 
which  officer  is  hereby  required  to  furnish  such  certified  copy,"  &c. 
The  learned  counsel  submitted  that  the  incumbent,  rector,  vicar,  or 
curate  might  fairly  be 'considered  as  an  ofi^ccr  to  whose  custody  the 
original  was  intrusted.  A  case  had  come  before  the  late  Sir  James 
Parker,  and  he  intimated  a  strong  opinion  in  favor  of  this  view  (In  re 
Carwell,  not  reported) ;  but,  as  it  was  an  extract  made  by  an  alleged 
incumbent  of  a  church  in  Montreal,  and  as  his  honor  was  of  opinion 
that  the  act  did  not  extend  to  the  colonies,  he  rejected  the  evidence, 
but  intimated  that  he  had  no  doubt  but  that  such  an  extract  under 
the  hand  of  an  incumbent  of  a  church  in  this  country  would  be  suffi- 
cient proof,  without  further  verification.  And  Vice- Chancellor  Turner 
said,  if  the  question  had  been  decided  by  Sir  James  Parker  he  would 
have  followed  the  authority ;  as,  however,  the  point  was  not  decided 
in  re  Carwell^  and  as  the  change  in  the  practice  as  to  proof  of  the 
extracts  from  parish  registers,  which  was  involved  in  the  reception  of 
the  signatures  of  the  alleged  incumbents  as  sufficient  evidence  alone, 
was  one  of  such  extensive  consequence,  he  had  rather,  this  being  the 
first  case  arising  on  the  point,  that  the  question  should  be  brought  be- 
fore their  lordships,  with  a  view  to  the  practice  being  settled.  The 
certificates  now  before  the  court  were  between  sixty  and  seventy  in 
number,  and  were  from  various  parishes,  many  of  them  lying  far  apart, 
and  the  expense  of  verification  of  all  the  signatures  would  be  very 
great  and  burthensome  to  the  parties. 

Lord  Cranworth,  L.  J.  It  appears  to  me  that  the  words  "  rector" 
or  "vicar,"  in  the  copies,  may,  by  a  reasonable  intendment  be  taken 
to  mean  "  rector  "  or  "  vicar  "  of  the  parish  or  place  mentioned  in  the 
copy.  If,  then,  it  is  reasonable  to  hold  such  persons  to  be  "  officers  " 
within  the  meaning  of  the  act  of  parliament,  it  seems  to  me  that  the 
order  may  be  made.  Where,  however,  the  word  is  "  incumbent "  or 
"  curate,"  it  may  be  a  question  whether  such  persons  are  the  proper 
persons  to  have  the  custody  of  registers.  A  good  deal  of  protection 
is  afforded  by  the  17th  section  of  the  statute,  which  enacts,  that  "  if 
any  person  shall  forge  the  seal,  stamp,  or  signature  of  any  document 
in  this  act  mentioned  or  referred  to,  or  shall  tender  in  evidence  any 
such  document  with  a  false  or  counterfeit  seal,  stamp,  or  signature 
thereto,  knowing  the  same  to  be  false  or  counterfeit,  he  shall  be  guilty 
of  felony,  and  shall  upon  conviction  be  liable  to  transportation  for 
seven  year^,  or  to  imprisonment  for  any  term  not  exeeding  three  years 
nor  less  than  one  year,  with  hard  labor. 

Knight  Bruce,  L.  J.  It  is  our  duty,  as  it  is  our  inclination,  to  in- 
terpret liberally  statutes  passed  for  the  saving  of  trouble  and  expense ; 
and  certainly  it  seems  to  me.  as  it  also  does  to  my  learned  brother, 
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that  it  will  advance  the  general  convenience,  and  further  the  admini- 
stration of  justice,  by  admitting  rather  than  by  rejecting  this  evidence. 
Strictly,  the  court  ought  to  see  every  one  of  the  copies,  to  know  whe- 
,ther  the  party  signing  does  so  in  the  character  he  is  represented  to 
fill.  I  agree  with  Lord  Cranworth,  that  the  words  "  rector  "  or  "  vi- 
car," may  fairly  be  interpreted  to  mean  the  rector  or  vicar  of  the  pa- 
rish mentioned  in  the  extract.  This,  however,  leaves  untouched  the 
question  whether  in  these  instances,  where  the  word  "  incumbent "  or 
the  word  "  curate  "  is  use^,  such  persons  are  those  in  whose  custody 
the  original  registers  lawfully  are.  A  reference  to  the  statute  regulat- 
ing such  matters  will  probably  set  that  difficulty  at  rest 

Forster  subsequently  referred  to  the  statute  52  Geo.  3,  c  146,  from 
which  it  appeared  that  the  "  rector,  vicar  curate,  or  other  officiating 
minister,"  is  directed  to  have  the  custody  of  such  registers. 

Knigat  Bruce,  L.  J.  I  repeat  that,  in  my  opinion,  it  will  more 
advance  general  convenience  and  the  administration  of  justice,  to 
hold  these  signatures  sufficient,  than  to  refuse  so  to  hold.  Such,  if 
any,  of  the  copies  as  are  not  signed  in  the  way  which  has  been  men- 
tioned, must  be  verified  in  the  usual  way. 

Lord  Cranworth,  L.  J.  And  it  is  proper  to  add,  that  in  all  future 
cases,  solicitors  will  save  themselves  and  the  court  much  trouble,  and 
their  clients  expense,  if  in  all  such  cases,  to  the  name  of  the  person 
signing  the  extract,  and  to  the  words  "  rector  "  or  "  vicar  "  or  "  curate,'* 
as  the  case  may  be,  the  words  "  of  the  aforesaid  parish  "  be  added. 


In  re  Rutter.^ 

November  17, 1852. 

Inmacy  —  Receipt  of  Rents  —  Committee. 

Where  the  income  of  a  lunatic  consisled  of  rents  payable  weekly,  the  committee 
allowed  to  receive  them  before  perfecting  his  securities,  he  undcrtaJdng  to  perfect  them 
within  a  giren  time. 

G.  W.  Collins  appeared  in  support  of  a  petition,  praying  the  con- 
firmation of  the  Master's  report,  approving  of  a  particular  person  as 
committee  of  the  lunatic's  estate,  and  for  other  purposes. 

Rogers,  for  the  party  approved  as  committee,  stated  that  that  gen- 
tleman had  not  yet  perfected  his  securities,  and  could  not  do  so  in 
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much  less  than  six  weeks.  As  the  property  of  the  lunatic  was  let  out 
in  tenements  at  weekly  rents,  it  would  be  extremely  desirable  that  the 
intended  committee  should  be  permitted  to  receive  them  so  as  to  pre- 
vent hazard  of  loss  to  the  lunatic's  estate.  He  would  undertake  to 
perfect  his  securities  within  six  weeks. 

Knight  Bruce,  L.  J.  We  think  the  report  should  be  confirmed, 
and,  the  committee  undertaking  to  perfect  his  securities  within  six 
weeks  from  the  present  time,  let  him  be  at  liberty  to  receive  the  rents. 

The  order  went  on  to  direct  the  committee  to  pay  20/.  a  year  from 
the  25th  of  March,  1832,  to  the  lunatic's  wife ;  and  a  reference  to  the 
Master  to  consider  the  propriety  of  carrying  on  the  lunatic's  business 
of  a  chandler's  shop.  The  costs  of  taking  out  and  executing  the 
commission  were  ordered  to  be  taxed,  and  the  rest  of  the  petition  to 
stand  over. 


BowEN  V.  Price.* 

December  21  and  22,  1852. 

Practice  —  Procedure  Amendment  Act  —  Delivery  of  Interrogatories, 

Under  the  12th  section  of  the  statute  15  &  16  Vict.  c.  86,  and  by  the  17th  and  18th  orders  of 
the  7th  of  August,  1852,  requiring  a  copy  of  interrogatories  to  be  delivered  "  to  a  defend- 
ant or  defendants,  or  his  or  their  solicitor,"  it  is  sufficient  that  such  copy  be  left  at  the  office 
of  the  solicitor,  and  need  not  be  served  on  the  solicitor  personally. 

By  the  12th  section  of  the  act  to  amend  the  practice,  &c^  of  the 
Court  of  Chancery,  15  &  16  Vict.  c.  86,  it  is  enacted,  that  "  within 
a  time  to  be  limited  by  a  general  order  of  the  Lord  Chancellor  in  that 
behalf,  the  plaintiff  may,  if  he  requires  an  answer  from  any  defend- 
ant, file  in  &c.,  interrogatories  for  the  examination  of  the  defendant 
or  defendants,  or  such  of  them  from  whom  he  shall  require  an  answer, 
and  deliver  to  the  defendant  or  defendants  so  required  to  answer,  or 
to  his  or  their  solicitor,  a  copy  of  such  interrogatories,  &c. ;  and  no 
defendant  shall  be  required  to  put  in  any  answer  to  a  bill  unless  inter- 
rogatories shall  have  been  so  filed,  and  a  copy  thereof  delivered  to 
him  or  his  solicitor  within  the  time,"  &c.  The  orders  issued  by  the 
Lord  Chancellor  on  the  7th  of  August,  1852,  are  on  this  subject  as  fol- 
lows :■ —  "  17th.  If  the  defendant  appear,  dec,  the  plaintiff  is,  with- 
in, &c.,  to  deliver  to  the  defendant  or  defendants,  so  required  to  answer, 
or  to  his  or  their  solicitor  or  solicitors,  a  copy  of  the  interrogatories  so 
filed  as  aforesaid,"  &c. ;  and  18th  directs,  that  if  any  defendant  do 
not  appear  in  person,  or  by  his  solicitor,  &c.,  within  the  time,  &c.,  and 
the  plaintiff  has  filed  interrogatories,  the  plaintiff  may  deliver  a  copy 
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of  such  interrogatories  so  examined  and  marked  as  aforesaid,  to  the 
defendant,  at  any  time  after  the  time  allowed  for  appearance ;  or  the 
plaintiff  may  deliver  a  copy  of  such  interrogatories,  &c.,  to  the  de- 
fendant or  his  solicitor  after  appearance,  but  within  eight  days  after 
such  appearance.     21  Law  J.  Rep.  (n.  s.)  Chanc  3. 

W.  Morris  applied  to  the  court  for  the  direction  of  their  lordships 
as  to  the  proper  course  to  be  adopted  where  a  copy  of  interrogatories 
had  been  left  at  the  office  of  the  solicitor  of  a  defendant  required  to 
answer  them,  that  being  the  place  where,  according  to  a  minute  en- 
tered in  a  book  at  the  offices,  notices  of  motions,  petitions.,  or  other 
similar  matters  in  a  cause  could  be  left,  and  would  be  deemed  to  be 
properly  served.  In  this  suit  the  copy  of  the  interrogatories  was  left 
at  the  office,  but  the  solicitor  himself  was  absent,  and  a  question  had 
been  raised  whether  the  service  was  regular  within  the  meaning  of 
the  12th  section  of  the  act,  and  the  17th  and  18th  orders  founded 
upon  it.  The  learned  counsel  stated  that  he  had  brought  the  matter 
before  Vice- Chancellor  Kindersley,  and  his  honor  had  said  that  he 
considered  the  words,  both  of  the  section  and  of  the  orders,  to  be  so 
strict  and  plain,  that,  in  his  opinion,  the  copy  must  be  delivered  either 
personally  to  the  defendant  or  personally  to  the  defendant's  solicitor. 
The  Vice- Chancellor  also  said  he  had  consulted  with  the  other  vice- 
chancellors,  and  they  concurred  in  opinion  with  him. 

Knight  Bruce,  L.  J.  Had  no  question  been  raised,  I  should  for 
myself  have  been  disposed  to  think  that  service  at  the  office  of  the 
solicitor  would  be  quite  sufficient.  To  hold  the  contrary  would,  it 
seems  to  me,  lead  to  great  inconvenience.  Suppose  the  solicitor  to 
be  ill  in  bed,  or  to  be  absent  on  professional  business,  on  circuit  or 
otherwise,  what  then  ?  If  this  particular  document,  the  copy  of  the 
interrogatories,  were  left  at  the  place  where,  according  to  the  arrange- 
ment referred  to,  any  documents  of  a  similar  character  could  be  pro- 
perly left,  and  would,  if  so  left,  be  deemed  to  have  been  well  delivered 
or  served,  it  seems  difficult  to  say,  but  with  great  deference  to  the 
vice-chancellors,  that  the  delivery  of  the  interrogatories  in  question 
at  the  solicitor's  office  was  not  a  proper  delivery.  As,  however,  we 
feel  that  we  ought  not  hastily  to  differ  from  such  authority,  we  will 
consider  the  matter  and  intimate  our  opinion  on  the  point 

Lord  Cranworth,  L.  J.  It  appears  to  me  that  to  hold  that  the 
delivery  must  be  to  the  splicitor  personally  might,  and  no  doubt  would, 
lead  to  very  great  inconvenience,  and  as  much  to  one  side  as  to  the 
other.  The  instances  must  be  numerous  in  which  the  delivery  might, 
from  absence  on  professional  business,  be  necessary  to  be  made  at 
some  distant  part  of  the  country,  as  Lancaster  or  Newcastle.  Still, 
I  agree  that  we  ought  not  hastily  to  say  what  is  the  proper  construc- 
tion of  the  section ;  and  I  reserve  my  opinion  until  we  have  had  an 
opportunity  for  further  consideration ;  and  when  we  have,  then  we 
will  state  our  view,  or  it  will  be  intimated  to  the  parties. 
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December  22.  Their  lordships  signified  to  counsel  that,  after  the 
expression  of  their  opinion  yesterday,  a  further  application  had  better 
be  made  to  Vice- Chancellor  Kindersley;  and,  the  same  being  done, 
his  honor  acted  upon  the  view  of  the  lords  justices,  and  held  that  the 
delivery  of  the  copy  of  the  interrogator's  at  the  office  of  the  solicitor 
of  the  defendant  was  sufficient. 


Ez  parte  Bradshaw  ;  In  re  Dennison's  .Trust.^ 

December  17  and  22, 1852. 

Trustee  Act^  1850  —  Rig^ht  to*  Transfer  —  Executrix ^ Married 

Woman* 

A  tefltator  bequeathed  property  to  A  and  B  equally,  and  appointed  an  execator  and  an  ex« 
ecatrix.  The  executrix  married,  and  the  property  was  laid  out  in  stock  in  the  names  of  the 
executor  and  executrix,  "the  wife  of  C.*'  C,  the  husband,  in  1839,  went  abroad,  and  had, 
down  to  1852,  never  been  heard  of,  and  was  not  known  whether  to  be  alive  or  dead.  A 
attained  twenty-one,  and  he  and  the  executor  and  executrix  petitioned  under  the  statute 
13  &  14  Vict.  c.  60,  for  a  declaration  that  C  was  a  trustee  withm  the  meaning  of  the  act, 
and  a  direction  that  the  right  to  transfer  was  vested  in  the  executor  and  executrix  and  an 
official  of  the  bank,  and  that  half  the  fund  might  be  transferred  by  them  into  the  name  of 
A :  the  court  declared  C  to  bo  a  trustee,  and  that  the  right  to  transfer  was  vested  in  the 
executor  alone. 

This  was  the  petition  of  William  Bradshaw,  John  Hodgkin  Peach, 
and  Elizabeth  Jolly,  the  wife  of  Youngman  Charles  Jolly,  and  it  set 
forth  the  will  of  William  Dennison,  deceased,  dated  the  15th  of  Fe- 
bruary, 1835,  by  which  he  bequeathed  to  William  Bradshaw  (the  pe- 
titioner) and  John  Bradshaw,  all  the  property  he  was  possessed  of  at 
the  time  of  his  death,  subject  to  the  payment  of  his  debts,  funeral 
expenses,  and  a  few  legacies,  and  appointed  J.  H.  Peach  and  Eliza- 
beth Jolly,  then  Elizabeth  Bradshaw,  the  petitioners,  executor  and 
executrix  of  his  will.  The  testator  died  the  same  month,  and  the 
executor  and  executrix  proved  the  will  in  April  following.  In  1836 
Elizabeth  Bradshaw  married  Mr.  Y.  C.  Jolly.  In  1838  the  clear  resi- 
due of  the  testator's  estate  was  ascertained,  and  was  invested  in  the 
purchase  of  150/.,  3/.  10s.  per  cent  reduced  annuities,  in  the  names 
of  the  petitioners,  Mr.  J.  H.  Peach  and  "  Elizabeth  JoUv,  wife  of 
Youngman  Charles  Jolly,"  which  was  afterwards  reduced  to  137/. 
IO5.  3-^/.  per  cent  reduced  annuities,  and  was  at  the  time  of  the  peti- 
tion standing  in  those  names  in  the  bankbooks.  The  dividends  had 
been  applied  for  the  maintenance  of  the  two  children,  and  in  Septem- 
ber, 1839,  Mr.  Y.  C.  Jolly  left  his  wife  and  sailed  to'  the  West  Indies, 
and  had  never  since  been  heard  of  by  the  executor  or  executrix,  and 
it  was  not  known  whether  he  was  alive  or  dead.     The  petitioner,  Mr. 
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Bradshaw,  on  the  2d  of  March,  1852,  attained  the  age  of  twenty-one 
years,  the  other  child,  John,  being  stiU  an  infant.  The  executor  and 
executrix  were  unable  to  transfer  one  moiety  of  the  stock  to  William 
Bradshaw  in  consequence  of  the  absence  of  Mr.  Y.  C.  Jolly.  The 
petition  then  prayed  a  declar^ion  that  Mr.  Y.  C.  Jolly  was  a  trustee 
within  the  meaning  of  the  act,  and  a  direction  that  the  right  to  trans- 
fer the  fund  might  be  vested  in  Mr.  Peach  and  Mrs.  Jolly,  and  the 
secretary,  deputy  secretary,  or  accountant-general  of  the  Bank  of 
England,  and  that  therefore,  they  might  forthwith  transfer  68^  155. 
one  half  thereof,  into  the  name  of  the  petitioner,  William  Bradshaw. 

Hetheririffton,  in  support  of  the  petition,  stated  that  the  matter  had 
been  brought  before  Vice- Chancellor  Kindersley;  but  his  honor  con- 
sidered that,  as  the  case  did  not  come  in  words  within  the  32d  sec- 
tion of  the  Trustee  Act,  1850, 13  &  14  Vict  c.  60,  it  had  better  be 
mentioned  to  their  lordships.  The  case  contemplated  by  the  22d  sec- 
tion was  of  the  absence  of  a  party  entitled,  whereas  in  the  present 
case  the  husband  was  entitled  by  reason  only  of  his  wife  being  an 
executrix.  The  words  of  the  section  wfere :  —  "  When  any  person  or 
persons  shall  be  jointly  entitled  with  any  person  out  of  the  jurisdic- 
tion of  the  Court  of  Chancery,  or  who  cannot  be  found,  or  concern- 
ing whom  it  shall  "be  uncertain  whether  he  be  living  or  dead,  to  any 
stock  or  chose  in  action  upon  any  trust,  it  shall  be  lawful  for  the  said 
court  to  make  an  order  vesting  the  right  to  transfer  such  stock,  or  to 
receive  the  dividends  x>t  income  thereof,  &c.,  either  in  such  person  or 
persons  so  jointly  entitled  as  aforesaid,  or  in  such  last-mentioned  per- 
son or  persons,  together  with  any  personor  persons  the  said  court  may 
appoint"  So  that  the  court  would  perceive  that  in  its  terms  it  did 
not  include  the  case  of  a  married  executrix.  The  petition  was  wholly 
unopposed,  and  the  sole  object  was  to  obtain  the  opinion  of  their 
lordships  on  the  point 

Their  lordships  made  inquiries  as  to  the  extent  of  the  evidence,  and 
it  appearing  that  it  was  in  some  degree  defective,  they  directed  fur- 
ther affidavits  to  be  produced ;  and  subject  to  this, 

Knight  Bruce,  L.  J.,  said  that  both  his  learned  brother  and  himself 
were  of  opinion  that  as  the  further  evidence  could  be  more  easily  com- 
pleted before  the  judge's  clerk,  that  course  had  better  be  adopted. 
With  regard  to  the  propriety  of  making  an  order  on  the  petition,  they 
were  both  of  opinion  that,  upon  the  evidence  being  completed,  but 
with  great  deference  to  the  opinion  and  doubts  of  the  learned  Vice- 
Chancellor,  the  husband,  Mr.  Jolly,  was  "  entitled  "  within  the  mean- 
ing of  the  Trustee  Act,  1850,  without  overstraining  the  language  of 
the  22d  section.  Yet,  however,  if  after  this  statement  of  opinion,  the 
Vice-Chancellor  still  preferred  that  their  lordships  should  make  the 
order,  or  objected  to  make  it  himself,  their  lordships  would  do  so.  The 
matter  had  better  be  again  brought  under  Sir  Kichard  Kindersley's 
attention. 

December  22.    The  note  made  by  the  Vice- Chancellor's  chief  clerk 


COURTS  OF  CHANCERY,  1852.  423 


Maeintosh  v.  The  Great  Western  Railway  Company. 


was,  that  the  affidavit  of,  &c.,  had  been  produced,  and  sufficient  evi- 
dence produced  of  Jolly  being  out  of  the  jurisdiction. 

On  application  being  made  the  same  day  to  Vice- Chancellor  Kin- 
dersley,  his  honor  made  an  order,  which,  after  stating  the  facts,  and 
that  "it  appearing  that'Y.  C.  Jolly,  tl>e  husband  of  the  petitioner, 
Elizabeth  Jolly,  is  a  trustee  within  the  meaning  of  the  Trustee^  Act, 
1850,  and  that  he  is  out  of  the  jurisdiction  of  this  court,  declare  that 
be  is  a  trustee  of  1372.  10s,  S^L  per  cent.,  &c.,  standing  in  the  names 
of  J.  H.  Peach  and  the  said  Elizabeth  Jolly,  in  the  books  of  the  go- 
vernor, &c.,  within  the  intent  and  meaning  of  the  said  act  of  parlia- 
ment ;  and  it  appearing  that  the  petitioner,  W.  Bradshaw,  is  entitled 
to  one  moiety,  order  that,  pursuant  to  the  said  act  of  parliament,  the 
right  to  transfer  the  said  sum  of  137/.  10s.  S\L  per  cent,  &c.,  and  the 
right  to  receive  the  interests  and  dividends  thereof,  do  vest  in  the  said 
J.  H,  Peach  alone."  Then  the  order  directed  the  transfer  of  one 
moiety. 


Macintosh  v.  The  Great  Western  Railway  Company.^ 

December  20,  1852. 

Practice  —  Production  of  Documents. 

Upon  an  appeal  by  the  plaintiff  against  the  order  made  by  Vice- 
Chancellor  Stuart  on  motion  of  the  defendants  for  production  of  do- 
cuments,^ the  lords  justices  varied  that  order,  by  directing  that  the 
plaintiff  should  on  or  before  the  20th  of  March,  1853,  make  affidavit 
of  all  documents,  &c.,  in  his  possession  or  power,  and  that  the  rest 
of  the  appeal  motion  should  stand  over,  with  liberty  to  apply  for  an 
extension  of  'the  time. 

Russell  and  Bazalgette  were  for  the  appellants.^ 

Bacon  and  T.  Stevens,  for  the  company. 


'  22  Law  J.  Rep.  (n.  B^  Chanc.  182. 

3  Beported  22  Law  J.  Ilep.  (n.  s.)  Chanc.  72;  s.  c.  ante,  p.  351. 
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Constable  v,  Bull.^ 

April  26,  1852. 

Will  —  Construction  —  Gift  to  a  Person  Generally^  with  a  g^ift  over 

of  what  Remained  at  his  Death, 

A  testator,  by  his  will,  directed  his  debts,  &c.,  to  be  paid,  and  then  gave,  devised  and  be- 
queathed all  and  CTcry  his  estate  and  effects  whatsoever  and  whercsover  to  his  wife,  for 
her  sole  and  separate  ose  and  benefit ;  and  further  gave,  willed,  and  directed  that,  at  her 
death,  whatever  remained  of  his  said  estate  and  effects  shonld  go  t6  the  persons  therein 
named :  — 

IHaid^  that  the  widow  was  entitled  to  an  estate  for  life  only  in  the  residuary  personal  estate 
of  the  testator  after  payment  of  his  debts  and  funeral  and  testamentary  expenses. 

This  case  is  reported  in  3  De  Gex  &  Sm.  411.  At  the  hearing  cer- 
tain inquiries  were  directed.  The  cause  now  came  on  for  further 
directions.     The  question  was  again  argued. 

Wtgram,  Eent^  Toller^  Bichner,  Jebbj  Craig^  Grenside,  EldertoUj 
EadCy  Chichester^  Rtissellj  and  Metcalfe,  for  the  different  parties. 

Parker,  V.  C,  said  that  he  considered  that,  upon  the  true  con- 
struction of  the  will,  the  widow  took  merely  a  life-interest  in  so  much 
of  the  estate  and  effects  as  remained  after  payment  of  the  debts  and 
funeral  and  other  expenses. 


Lewis  v,  the  South  Wales  Railway  Company.^ 

November  11  and  17, 1852. 

Railway   Company — Purchase^Money — Payment  into  the  Bank  of 
England — Interest  — Agreement  —  Construction  —  Costs, 

By  agreement  in  1847,  a  railway  company  took  possession  of  certain  lands  required  for  their 
undertaking,  and  stipulated  to  pay  the  price  awarded  by  arbitration  to  the  owner,  or  into 
the  Court  of  Chancer\'',  and  interest  in  the  mean  time,  from  the  delivery  of  his  abstract 
until  the  day  on  which  the  purchase  should  be  completed.  In  1849,  tlie  company  paid  the 
purchase-money  into  the  Bank  of  England,  under  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  and  received  from  the  solicitors  of  the  vendor  an  account  for  interest  up 
to  that  time.  This  account  was  mislaid,  and  another  account  ytos,  in  1851,  sent  to  the 
company  sit  their  request,  in  which  the  interest  was  brought  down  to  the  latter  period.   No 


1  22  Law  J.  Rep.  (n.  s.)  Chanc  182. 

3  22  Law  J.  Rep.  (n.  s.)  Chanc.  209 ;  16  Jar.  1149. 
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UPpUcadon  had  boon  made  by  the  yendor  for  &e  investment  of  the  money  paid  in  by  the 
company :  — 

Heidt  on  special  case  between  the  vendor  and  the  company,  that  the  interest  ceased  to  run 
from  the  time  of  payment  of  the  pnrchaflc-money  into  the  Bank  of  England. 

The  court  considering  there  had  been  great  delay  on  the  part  of  the  company  in  paying  the 
purchase-money,  gave  them  no  costs  of  the  application. 

This  was  a  question  on  a  special  case  as  to  the  liability  of  the 
South  Wales  Railway  Company  to  the  payment  of  interest  on  the 
sum  of  9,467/.  7s.  10a,  It  appeared  from  the  statements  in  the  case, 
that  the  company  was  projected  in  the  year  1845,  and  at  that  time 
the  railway  was  intended  to  pass  through  the  estate  of  the  late 
Thomas  Lewis ;  and  that  Thomas  Lewis  was  seised  of  part  of  the 
estate  in  fee,  but  that*  other  part  of  it  was  in  settlement,  Thomas 
Lewis  being  tenant  for  life,  with  remainder,  subject  to  some  interven- 
ing limitations  which  failed  of  effect,  to  the  plaintiff  for  life.  Thomas 
Lewis  opposed  the  passing  of  the  company's  bill,  and  thereupon  an 
agreement  dated  the  1st  of  July,  1845,  was  entered  into  between  him 
and  three  of  the  promoters  of  the  company,  whereby,  after  reciting 
that  the  promoters  of  the  company  had  agreed  to  enter  into  several 
covenants  and  agreements  with  Thomas  Lewis,  it  was  witnessed  that 
the  three  promoters,  as  members  of  the  provisional  committee,  bound 
themselves  and  the  subscribers  to  their  railway;  and  also  in  their 
private  and  individual  capacity  covenanted  with  Thomas  Lewis,  that 
if  the  bill  should  pass  into  law  during  the  then  session  of  parliament, 
and  the  projected  railway  company  should  have  occasion  for  any  of 
the  lands  of  Thomas  Lewis  for  the  purposes  of  the  railway,  then, 
before  any  part  of  the  land  should  be  taken,  the  railway  company 
should  pay  compensation  for  the  lands  taken,  and  for  permanent  or 
other  damage,  by  severance  or  otherwise,  to  the  landlords  or  tenants, 
and  also  for  the  deterioration  or  injury  to  the  family  estate  and  pro- 
perty of  Thomas  Lewis  by  reason  of  the  railway  passing  through  the 
property,  and  the  construction  thereof;  the  amount  to  be  determined 
by  two  arbitrators,  and  in  the  event  of  disagreement  by  an  umpire. 
The  provisions  of  the  Land  Clauses  Consolidation  Act,  1845,  8  Vict, 
c.  18,  were  to  apply  to  the  arbitration,  except  as  to  any  matter  spe- 
cially mentioned  and  provided  for  in  t||^  agreement,  and  the  arbitra- 
tors and  umpire  were  to  distinguish  the  amount  of  purchase-money 
and  compensation  respectively  ascertained  to  be  paid  for  the  said 
lands  whereof  Thomas  Lewis  was  tenant  for  life,  and  those  to  which 
he  was  entitled  in  fee.  It  was  then  provided  that  the  company 
should  pay  the  aAiount  for  the  lands  to  which  Thomas  Lewis  was 
entitled  in  fee  simple,  to  Thomas  Lewis ;  and  should  pay  or  apply 
the  remainder,  according  to  the  enactments  and  provisions  contained 
in  the  Lands  Clauses  Consolidation  Act,  1845,  with  respect  to  the 
purchase-money  or  compensation  to  parties  having  limited  interests. 
The  agreement  contained  provisions  for  the  payment  by  the  com- 
pany of  various  costs,  and  in  consideration  of  this  agreement 
Thomas  Lewis  covenanted  that  he  would  assent  to  the  passing  of 
the  bill. 

This  agreement  having  been  entered  into,  Thomas  Lewis  with- 

26* 
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drew  his  opposition  to  the  bill,  and  the  bill  was  passed.  The  com- 
pany soon  after  the  passing  of  the  bill  required  to  take  some  parts  of 
the  estate  for  the  purposes  of  the  railway,  and  the  value  of  the  parts 
to  be  taken  was  fixed  by  an  award  according  to  the  provisions  of  the 
agreement.  The  parts  required  to  be  taken  were  portions  of  the 
land  held  by  Thomas  Lewis  in  fee  simple,  and  portions  of  the  settled 
estates.  The  award  fixed  the  value  of  the  portion  of  the  settled 
estates,  including  severance,  damages,  &c.,  at  9,467/.  7^.  lOeL^  and  of 
the  portions  of  the  fee  simple  estate  at  1,295/.  14^.,  and  was  dated 
the  9th  of  March,1847.  Soon  after  the  making  of  the  award,  the  com- 
pany required  possession  of  the  lands  which  they  had  determined 
to  take  under  the  former  agreement  A  memorandum  of  agreement, 
dated  the  6th  of  April,  1847,  was  afterwards  entered  into  between  the 
company  and  Thomas  Lewis,  by  which,  after  reciting  the  former 
agreement,  and  reciting  the  award,  and  that  possession  of  ^the  lands 
was  immediately  required  for  the  purpose  of  the  undertaking,  and 
that  the  company  had  requested  Thomas  Lewis  to  give  them  imme- 
diate possession  thereof,  with  which  request  he  had  agreed  to  com- 
ply, on  the  several  purchase-moneys  for  the  settled  and  unsettled 
lands  being  deposited  with  Messrs.  Glyn  &  Co.,  in  the  joint  names 
of  the  company's  solicitors  and  of  the  solicitors  of  Thomas  Lewis, 
at  the  risk  of  the  company,  and  upon  the  company  entering  into  the 
agreement  thereinafter  contained,  and  reciting  that  the  moneys  had 
been  deposited  with  Messrs.  Glyn  &  Co.,  it  was  agreed  between  the 
parties  that  the  sums  so  deposited,  being  the  amount  of  the  sums 
awarded  and  directed  to  be  paid  by  the  company  for  the  purchase 
of  the  lands  required  for  the  purposes  of  the  railway,  to  Thomas 
Lewis  in  fee  or  for  life,  should  be  and  remain  in  the  possession  of 
Messrs.  Glyn  &  Co.,  at  the  risk  of  the  company,  until  the  completion 
of  the  purchase  thereof,  when  the  same  shall  be  paid  over  to  the 
parties  respectively  entitled  to  the  same,  or  be  paid  into  the  Court  of 
Chancery,  as  the  case  might  be ;  and  that  the  company  should  pay 
or  cause  to  be  paid  to  Thomas  Lewis  during  his  life,  and  to  the 
parties  respectively  entitled  to  receive  the  same  after  his  decease,  inte- 
rest on  those  sums,  after  the  rate  of  5/.  per  cent,  per  annum,  to  com- 
mence and  be  computed  fronL  the  day  on  which  the  abstract  of  title 
of  Thomas  Lewis  to  the  lanos  should  be  delivered  to  the  solicitors  of 
the  company,  up  to  and  inclusive  of  the  day  on  which  the  purchase 
should  be  completed.  It  was  also  further  agreed  that  the  former 
agreement  should  remain  in  force,  except  so  far  as  it  was  thereby 
altered. 

The  two  sums  of  9,467/.  75.  lOd.  and  1,295/.  14^.  were  duly  paid 
into  the  bank  of  Messrs.  Glyn  &  Co.,  in  the  joint  names  of  the  soli- 
citors of  the  company  and  the  solicitors  of  Thomas  Lewis,  and  the 
company  let  into  possession  of  the  estates.  The  abstract  of  title  to 
the  settled  estates  was  delivered  on  the  18th  of  April,  1847,  and  to 
the  unsettled  estates  on  the  19th  of  April,  1847.  Thomas  Lewis 
died  on  the  21st  of  April,  1847,  and  the  plaintiff,  Charles  James 
Lewis  became  tenant  for  life  of  the  settled  estates,  and  the  solicitors 
of  the  late  Thomas  Lewis  became  the  solicitors  of  the  plaintiff.    It 
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appeared  that  there  was  mcich  discussion  at  the  time  on  the  title  to 
the  settled  estates,  but  that  ultimately  the  company  accepted  the  title, 
and  forwarded  the  draft  conveyance  to  the  plaintiff's  solicitors,  who 
approved  of  it.  The  company's  solicitors  then  engrossed  the  convey- 
ance, and  on  the  22d  of  Kfay,  1849,  forwarded  the  engrossment  to 
the  plaintiff's  solicitors,  with  a  letter  to  the  following,  effect :  —  "  We 
send  you*  the  engrossment  of  the  conveyance  of  the  settled  estates 
for  execution.  The  directions  for  payment  into  the  Bank  of  England 
of  the  sums  awarded  for  the  settled  estates  will  be  ready  to-morrow, 
and  we  shall  be  obliged  by  your  informing  us  when  it  will  suit  your 
convenience  to  attend  in  the  city  for  the  purpose  of  seeing  the  money 
paid  in."  Theplaintiff 's  solicitors  expressed  their  readiness  to  attend 
at  the  Bank  of  England  on  the  26th  of  May,  to  see  the  9,467/.  7^.  lOd. 
paid  into  the  bank ;  and,  accordingly,  on  that  day,  the  sum  of  9,467/. 
7s,  lOd.  was  drawn  out  of  the  bank  of  Messrs.  Glyn  &  Co.  and  paid 
into  the  Bank  of  England  to  the  account  of  the  company's  act,  and 
the  usual  receipt  was  given  for  it  by  one  of  the  cashiers  of  the  bank. 
On  the  28th  of  May,  1849,  the  company's  solicitors  sent  to  the  plain- 
tiff's solicitors  a  copy  of  this  receipt  with  a  letter,  stating  what  they 
had  in  effect  done ;  and  on  the  5th  of  June,  1849,  a  conveyance  was 
executed  by  the  plaintiff,  but  it  still  remained  in  the  hands  of  his 
solicitors,  and  had  never  been  delivered  over  to  the  company.  On 
the  21st  of  August,  1849,  the  plaintiff's  solicitors  wrote  to  the  com- 
pany's solicitors  a  letter  to  the  following  effect :  —  "  We  enclose  a 
statement  of  the  amount  payable  by  your  clients  with  the  particulars 
of  the  usual  charges,  and  we  shall  be  glad  to  receive  from  you  an 
appointment  for  the  completion  of  the  business."  With  this  letter 
they  enclosed  an  account,  in  which  the  interest  on  the  9,467/.  7^.  lOd. 
was  calculated  from  the  18th  of  April,  1847,  the  date  of  the  delivery 
of  the  abstract,  up  to  the  26th  of  May,  1849,  the  day  on  which  t^e 
money  was  paid  into  the  bank,  and  not  carried  down  to  the  21st  of 
August,  1849,  the  day  when  the  account  was  sent.  The  account  also 
contained  a  list  of  various  costs.  It  appeared  that  this  account  was 
mislaid,  and  the  company  having  required  a  statement  of  the  inte- 
rest that  was  claimed,  the  plaintiff's  solicitors  on  the  7th  of  February, 
1851,  (nearly  two  years  after  the  former  account  had  been  delivered, 
and  during  which  time  nothing  appeared  to  have  been  done,)  sent  a 
further  account,  in  which  they  charged  the  interest  on  the  9,467/. 
75.  lOd.  down  to  that  date,  cairying  it  on  beyond  the  26th  of  May, 
1849,  when  the  money  was  paid  into  the  Bank  of  England.  It  ap- 
peared that  there  had  been  difficulties  in  the  title  to  the  unsettled 
lands,  and  the  purchase  had  been  completed  only  as  to  part  of  the 
lands,  the  purchase-money  for  which  had  been  paid  out  of  the  money 
deposited  with  Messrs.  Glyn  &  Co.,  and  the  balance  still  remained  in 
their  hands.  No  part  of  the  9,467/.  7^.  lOd.  paid  into  the  Bank  of 
England  had  ever  been  invested,  and  no  petition  presented  for  the 
purpose  of  such  investment 

Vnder  these  circumstances,  the  question  submitted  by  the  case  to 
the  court  for  its  decision  was,  whether  having  regard  to  the  true  con- 
struction of  the  agreements  of  the  1st  of  July,  1845,  and  the  6th  of 


428       COURTS  OP  CHANCERY,  1852. 

Lewis  V.  The  South  Wales  Railway  Com|Hixij. 

April,  1847,  and  the  general  acts  of  parliament  relating  to  railways, 
80  far  as  the  same  might  under  the  circumstances  aifect  the  question, 
the  interest  on  the  sum  of  9,467/.  75.  lOd.  ceased  to  run  firom  and 
after  the  26th  of  May,  1849,  the  day  of  payment  of  the  principal 
sum  into  the  Bank  of  England ;  or  whether,  notwithstanding  such 
payment,  the  interest  on  the  principal  sum  continued  to  run,  and 
would  so  continue  to  run  for  any  further,  and  what  period  *of  time  ? 

W,  P.  Woodj  Bethel  and  Lewin^  appeared  for  the  plaintiff. 

Bx)U  and  G.  L.  Russell,  for  the  company. 

It  was  contended  on  behalf  of  the  plaintiff,  that  interest  was  pay- 
able until  the  completion  of  the  purchase,  and  did  not  ceaae  to  run 
from  the  time  of  paying  the  money  into  the  Bank  of  England,  upon 
the  ground  that  there  was  no  completion  of  the  purchase  without 
payment  of  the  interest 

For  the  defendants  it  was  argued,  first,  that  completion  meant  pay- 
ment  of  the  principal  into  the  bank,  according  to  the  terms  of  the 
agreement  of  the  6th  of  April,  1847,  and  that  otherwise  a  new  con- 
tract must  have  been  come  to  by  the  parties,  or  that  the  original 
contract  of  July,  1845,  must  be  considered  to  have  been  altered  to 
that  effect.  Secondly,  that  the  conduct  of  the  plaintiff  rendered  it 
inequitable  to  claim  interest  beyond  the  time  of  paying  the  purchase- 
money  into  the  bank. 

The  plaintiff  relied  upon  the  case  of  Ex  parte  the  Earl  of  Hard' 
wicke,  1  De  G.  M.  &  G.  297 ;  s.  o.  12  Eng.  Rep.  138 ;  and  the 
defendants  upon  the  case  of  JDe  Visme  v.  De  Vismey  1  Mac.  &  G. 
336 ;  8.  c.  1  Hall  &  Tw.  408,  and  19  Law  J.  Rep.  (n.  s.)  Chanc 
52,  reversing  s.  c.  18  Law  J.  Rep.  (n.  s.)  Chanc.  159. 

Nov.  17.  Turner,  V.  C,  having  stated  the  case  to  the  above 
effect,  said^  I  am  of  opinion  that,  under  the  circumstances  of  this 
case,  the  interest  on  the  9,467^  7s.  lOd,  ceased  to  run  from  the  26th 
of  May,  1849.  The  question,  as  it  seems  to  me,  depends  upon  the 
construction  of  the  agreement  of  the  6th  of  April,  1847,  taken  in  con- 
nection with  the  subsequent  conduct  of  the  parties.  The  original 
agreement  of  the  1st  of  July,  1845,  does  not,  I  think,  assist  us  in  de* 
termining  this  case,  for  the  two  agreements  relate  to  different  mat> 
ters ;  the  first  to  the  purchasers  not  having  possession  until  the 
purchase-money  is  actually  paid,  and  the  second  to  their  having  im* 
mediate  possession  without  the  actual  payment  of  the  purchase- 
money.  We  must  first  look,  therefore,  to  the  terms  of  the  agreement 
of  the  6th  of  April,  1847.  The  recitals  of  that  agreement  do  not 
appear  to  me  to  throw  any  light  on  the  case ;  they  are  merely  that 
the  company  have  requested  Mr.  Lewis  to  give  them  immediate  pos- 
session, which  he  has  agreed  to  do  on  their  depositing  the  purchase- 
money  and  entering  into  the  agreement  thereinafter  contained.  We 
are  referred,  therefore,  to  the  operative  part  of  the  agreement  to  asoer- 
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tain  the  terms  on  which  the  arrangement  was  to  be  carried  out 
between  the  parties. 

[His    honor  read  the  operative  part  of  the  agreement  as  above 
stated.] 

The  important  words  to  be  considered  in  the  operative  part  of  this 
agreement  are  the  words  "  until  the  completion  of  the  purchase,"  in 
that  part  of  the  agreement  which  relates  to  the  deposit  with  M essrsr. 
Glyn  &  Co.,  "  up  to  and  inclusive  of  the  day  on  which  the  purchase 
should  be  completed,"  in  the  clause  relating^to  the  payment  of  inte- 
rest. The  question  is,  what  is  the  meaning  of  the  words, "  until  the 
completion  of  the  purchase"  ?  Those  words  may  no  doubt  import, 
and  generally  perhaps  would  be  construed  to  refer  to  the  complete 
conveyance  of  the  estate  and  final  settlement  of  the  business.  But  I 
do  not  think  that  is  the  only  or  necessary  meaning  of  the  words. 
They  may  mean  until  the  completion  of  the  purchase  by  the  pur- 
chasers on  whose  part  the  purchase  is  completed  on  the  payment  of 
the  purchase-money  by  them ;  and  the  question  is,  whether  this  is  not 
the  true  meaning  of  the  words  as  contained  in  this  agreement  Now, 
the  words  of  every  agreement  must,  as  I  apprehend,  receive  a  reason- 
able construction  with  reference  to  the  subject-matter  of  the  contract, 
and'  here  the  subject-matter  of  the  contract  is  the  possession  of  the 
lands  and  the  payment  of  interest  on  the  purchase-money.  What, 
then,  is  the  reasonable  construction  of  the  words  with  reference  to  this 
subject-matter  ?  Is  it  reasonable  to  construe  them  as  importing  that 
interest  is  to  be  paid  on  the  purchase-money  until  the  nnal  comple- 
tion of  the  purchase,  although  the  purchase-money  itself  might  be 
paid  long  before  ?  I  think  it  would  be  unreasonable  to  put  such  a 
construction  on  the  words,  the  more  so  when  it  is  considered  that 
interest  is  the  compensation  for  the  delay  in  the  payment  of  the 
principal.  That  an  agreement  might  be  so  expressed  as  to  make 
interest  on  the  purchase-money  payable  up  to  the  final  completion  of 
the  purchase  by  the  conveyance  oi  the  estate,  although  the  purchase- 
money  itself  was  sooner  paid,  need  not  be  denied ;  but  I  think  very 
strong  words  would  be  required  for  the  purpose,  and  that  the  terms 
of  this  agreement  do  not  warrant  such  a  construction.  The  close 
connection  that  is  found  in  this  agreement  between  the  completion 
of  the  purchase  and  the  payment  of  the  purchase-money  leads,  I 
think,  to  the  opposite  conclusion.  My  opinion,  therefore,  upon  the 
construction  of  this  agreement  is,  that  the  words  <^  the  completion  of 
the  purchase,"  as  used  in  the  agreement,  must  be  construed  to  mean 
the  completion  on  the  part  of  the  purchasers  by  the  payment  of  the 
purchase-money. 

The  other  construction  would,  aa  was  well  observed  on  the  part  of 
the  defendants,  lead  to  the  conclusion  that  interest  was  pavable  on 
the  whole  purchase-money,  although  nearly  the  whole  might  long  ago 
have  been  paid.  The  conduct  of  the  parties  in  this  case  confirms  this 
construction  of  the  agreement,  for  when  the  account  was  sent  in  Au- 
gust, 1849,  the  interest  was  computed  only  to  the  26th  of  May,  1849, 
when  the  purchase-money  was  paid  into  the  bank.  Supposing  the 
construction  I  have  put  on  the  agreement  to  be  not  the  true  construe- 
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tion,  there  might  perhaps  be  difficulty,  under  the  circumstances  I  have 
stated,  in  taking  this  case  out  of  the  range  of  De  Visme  v.  De  Vtsme$ 
but  I  decide  the  case  upon  the  construction  of  the  agreement  and  the 
understanding  of  the  parties.  Adopting  that  construction,  I  think 
the  case  is  concluded  by  the  money  having  been  paid  into  the  bank, 
under  the  provisions  of  the  Lands  Clauses  Consolidation  Act,  1845, 
for  this  was  the  mode  of  payment  prescribed  by  the  legislature,  and 
provided  for  by  the  parties. 

It  was,  indeed,  argued  that  the  agreement  was  to  be  taken  as  a 
whole,  and  that  as  to  paH  of  the  unsettled  lands  there  had  not  been 
any  payment  of  the  purchase-money.  But  in  addition  to  what  I 
have  stated,  the  agreement  must  be  construed  severally.  Great  reli- 
ance was  placed  in  the  argument  on  the  case  of  Ez  parte  the  Earl 
of  Hardwicke.  I  think  that  case  has  no  application  to  the  present 
The  opinion  of  the  lords  justices  in  that  case  seems  to  have  rested 
entirely  on  special  circumstances,  and  those  special  circumstances,  as 
I  understand  the  case,  were  the  letter  written  after  the  payment  of 
the  purchase-money  into  court,  giving  notice  that  interest  would  still 
be  claimed,  and  the  acquiescence  of  the  company  in  the  demand  made 
by  that  letter.  Here  there  is  a  total  absence  of  any  such  circumstan- 
ces, and  on  the  contrary,  the  account  sent  in  August,  1849,  was  calcu- 
lated to  lead  the  company  to  believe  that  interest  would  not  be 
claimed  beyond  ^he  26th  of  May,  1849. 

My  declaration,  therefore,  will  be,  that,  having  regard  to  the  true 
construction  of  the  agreement  and  the  general  acts  as  far  as  they  af- 
fect the  question,  the  interest  on  the  sum  of  9,467/.  7s.  lOd.  ceased  to 
run  from  and  after  the  26th  of  May,  1849.  But  as  I  think  there  has 
been  great  delay  on  the  part  of  the  company  in  paying  the  purchase- 
money  of  the  unsettled  estates,  I  shall  not  give  any  costs. 


Marshall  v.  Fowler.^ 

NoTember^i  1852.  « 

Baron  and  Feme  —  Settlement — Wtfe^s  Equity  —  Assiffnmeni^ — 

Debts, 

A  married  woman,  being  entitled  to  a  rerenionaiy  interest  in  tlie  residuarT"  estate  of  a  testa- 
tor, joined  her  husband  in  assigning  it,  as  a  collateral  security,  for  the  payment  of  A^OOOL, 
&c.  He  afterwards  became  atterly  insolvent,  and  nnable  to  maintain  his  wife,  and  family, 
three  of  whom  were  aborc  twenty-one.    A  sum  of  more  than  2,0002.,  part  of  the  fond,  fell 
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into  possessioQ ;  and,  upon  the  application  of  the  wife,  the  conrt,  after  payment  of  costsbf 
all  parties,  ordered  it  to  be  settled  for  the  benefit  of  the  wife  and  her  cbiidreni  with  liberty 
to  apply  upon  the  remaining  part  of  the  fund  falling  into  possession. 

Under  the  will  of  Lawrence  Tristram,  dated  the  14th  of  January, 
1832,  Ann  Marshall  became  entitled  to  the  several  sums  of  463/.  12^. 
5d.  consols,  550L  bank  3/.  5^.  per  cent  annuities,  1,213/.  17^.  2d.  re- 
duced annuities ;  and,  on  the  death  of  William  Fowler,  to  one  fifteenth 
of  4,000/.  consols.  William  Fowler  and  William  Handscombe,  the 
trustees,  refused  to  pay  these  sums.  By  an  indentitfe,  dated  the  21st 
of  November,  1838,  John  Marshall  and  Ann,  his  *fe,  had  assigned 
her  share  in  the  residuary  personal  estate  to  Henry  Francis  and  Henry 
Dunkin  Francis,  by  way  of  mortgage,  as  a  collateral  security  for  the 
sum  of  4,000/.  and  interest,  which  had  been  secured  to  them  by  ano- 
ther indenture  of  the  same  date. 

On  the  24th  of  March,  1843,  this  debt  was  assigned  to  John 
Bridges ;  who,  having  been  paid  the  sum  of  4,000/.  by  J.  M.  Peirson, 
held  it  in  trust  for  him. 

On  the  15th  of  January,  1841,  John  Marshall  and  Ann,  his  wife, 
assigned  all  their  share  in  the  residuary  personal  estate  of  the  testator 
unto  J.  M.  Peirson,  subject  to  the  indenture  of  the  21st  of  November, 
1838,  as  a  collateral  security  for  the  balance  due  from  the  estate  of 
John  Marshall,  the  father,  or  of  John  Marshall,  party  thereto,  to  J.  M. 
Peirson,  on  account  of  a  copartnership  therein  mentioned.  This  deed 
was  not  executed  by  Mrs.  Marshall. 

J.  M.  Peirson  had  died ;  and  the  present  defendant,  J.  M.  Peirson, 
was  his  administrator,  with  his  will  annexed. 

No  settlement  had  ever  been  made  upon  Ann  Marshall,  who  was 
not  entitled  to  any  other  property,  except  one  fifteenth  part  of  the  tes- 
tator's real  estate,  valued  at  200/.,  which  she  had  conveyed  byway  of 
mortgage,  to  secure  a  debt  due  from  her  husband. 

It  appeared  that  J.  Marshall  and  his  father  before  him  had  formerly 
carried  on  the  business  of  a  brewer  at  Hitchin,  in  copartnership  with 
J.  M.  Peirson,  deceased,  who  also  canried  on  the  business  of  a  banker 
at  Hitchin. 

John  Marshall  became  involved,  and  was  now  utterly  insolvent, 
and  without  the  means  of  supporting  himself  and  family,  except 
from  the  bounty  of  friends  and  casual  employment  as  an  account- 
ant 

John  Marshall  and  his  wife  had  six  children,  three  under  twenty-one, 
two  of  whom  were  of  the  respective  ages  of  twelve  and  thirteen ;  and 
were  entirely  dependent  on  them. 

Upon  these  facts  this  claim  asked  that  the  whole  of  Ann  Marshall's 
share  in  the  testator's  residuary  personal  estate  might  be  secured  for  her 
benefit ;  and  that  a  proper  settlement  might  be  made,  and  that  the 
dividends  might  be  paid  to  her. 

Palmer  and  Morris^  for  Ann  Marshall.  Scott  v.  Spashetty  21  Law 
J.  Rep.  (n.  s.)  Chanc.  349 ;  s.  c.  9  Eng.  Rep.  265 ;  Dunkley  v.  Dunk- 
ley^  le.Jur.  767;  s.  c.  13  Eng.  Rep. 318 ;  Lire  Cutler's  Trust,  14Beav, 
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2^;  s.  c.  6  Eng.  Rep.  97;   Brett  v.^Greenwell,  3  You.  &  C.  230; 
Napier  v.  Napier^  1  Dru.  &  War.  410. 

Pearson,  for  the  defendant,  Mr.  Peirson.  This  court  will  not  give 
the  entire  fund  to  the  wife,  merely  because  her  husband  is  in  insolvent 
circumstances.  The  fund  was  a  large  one ;  and  it  must  be  borne  in 
mind  that  the  wife  and  family  had  received  the  benefit  from  the  fund 
of  the  defendant,  who  had  offered  to  allow  1,000/.  to  be  settled  upon 
her. 

Pryor,  for  the  mistees. 

The  Master  of  the  Rolls.  I  think  the  whole  of  the  fund  now 
payable  must  be  settled  for  the  separate  use  of  the  wife  for  her  life, 
without  power  of  anticipation,  with  remainder  to  the  children,  as  the 
husband  and  wife  shall  jointly  appoint ;  and  in  default  of  appoint- 
ment, for  the  children  attaining  twenty  one,  equsdly.  In  the  mean 
time,  the  fund  must  be  brought  into  court,  and  placed  to  the  account 
of  Mrs.  Marshall  and  her  children,  with  liberty  to  apply  in  respect  of 
the  fifteenth  part  of  the  reversionary  sum  of  4,000/. ;  the  costs  of  all 
parties  must  be  taxed,  and  paid  out  of  the  fund  as  between  solicitor 
and  client 


In  re  Clarke's  Trusts.^ 

August  3,  1852. 

Power  of  Sale  —  Surplus  Pwrcha^e'Money, 

A  mortgaged  real  estate  to  B,  and  gare  B  a  power  of  sale,  and  the  trusts  of  the  saiplns  por- 
chase-monejs  were  declared  to  Be  for  A,  his  executors,  administrators  and  assigns.  A 
died.    After  A's  death  the  estate  was  sold  under  the  power  of  sale :  — 

Held^  that  A's  real,  and  not  his  personal,  representatives  were  entitled  to  the  sorplus  par- 
chase-money. 

m 

Mr.  Clarke  mortgaged  real  estate  to  Mr.  Sevens  in  fee,  with  a 
power  of  sale.  The  trusts  of  the  purchase-money  were  declared  to  be 
(after  payment  of  the  mortgage  debt,  interest,  and  costs)  for  **  Clarke^ 
his  executors,  administrators  and  assigns."  Clarke  died,  and  his 
widow  took  out  administration  to  him.  After  Clarke's  death  the 
mortgagee  sold  the  estate,  and  paid  the  surplus  purchase-money  into 
court  under  the  Trustee  Relief  Act,  10  &  11  Vict,  c  96. 

A  creditor  of  Mr.  Clarke  brought  an  action  against  Mrs.  Clarke,  as 
administratrix,  and  obtained  judgment  against  her  and  afterwards 
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procured  a  judge's  charging  order  on  the  fund  under  the  1  &  2  Vict, 
c.  110,  8. 14. 

This  was  a  petition  presented  by  the  judgment  creditor  seeking  for 
the  discharge  of  the  debt  out  of  the  fund. 

Prendergast^  for  the  petition. 

Parker,  V.  C,  said  that  the  money  was  real  assets,  and  not  per- 
sonalty to  be  administered  by  the  administratrix,  and  declined  to 
make  any  order  on  the  petition. 


MooRES  V.  Whittle.^ 

July  28,  1852. 

Will — Construction — Charge  of  Debts. 

A  testator,  by  his  will,  gave  to  his  daachtcr  A,  so  long  as  she  should  continae  nnmarriod,  all 
his  copyhold  estates  situate  at  P.,  and  also  all  his  Uve  and  dead  stock,  furniture,  moneys, 
and  securities  for  money,  after  payment  of  his  just  debts,  funeral  expenses,  and  the  costs 
of  proving  his  will ;  and  declared  that,  if  A  should  be  married  after  his  death,  or  die  un- 
married, me  whole  of  the  estates,  with  the  live  and  dead  stock,  furniture  and  goods  what- 
soever, should  be  sold,  and  the  proceeds  arising  therefrom  be  divided  between  B,  C,  and 
D:  — 

Hdd^  that  the  testator  had  charged  his  copyhold  estates  with  the  payment  of  his  debts. 

This  was  a  special  case  under  Sir  George  Turner's  Act. 

James  Young  made  his  will,  dated  the  9th  of  February,  1849,  as 
follows :  —  "  I  hereby  give,  devise  and  bequeathe  unto  my  daughter, 
Ce^ttne  Young,  for  her  sole  use  and  benefit,  as  long  as  she  may  con- 
tinW^unmarried,  all  my  copyhold  estates,  lands  and  hereditaments  in 
Piddletrenthide,  held  under  the  College  of  Winchester,  Coles's,  No. 
14,  B.  No.  1,  and  No.  80,  for  lives,  for  all  my  term,  estate  and  interest 
in  them  respectively  to  come  at  my  decease,  which  I  intend  to  sur- 
render to  the  use  of  this  my  will;  and  also  all  my  live  and  dead 
stock,  household  furniture,  moneys  and  securities  for  money,  and 
farming  gear  of  every  description,  after  payment  of  my  just  debts, 
funeral  expenses,  and  the  costs  of  proving  this  my  will ;  and  it  is  also 
my  will  and  desire  that,  if,  after  my  death,  my  daughter  Caroline 
should  be  married,  that  then  the  whole  of  the  estates  above  described, 
together  with  the  live  and  dead  stock,  household  furniture,  farming 
implements  and  goods  whatsoever,  shall  immediately  be  sold,  and  all 
the  proceeds  arising  therefrom  be  equally  divided,  share  and  share 
alike,  between  my  daughter,  at  present  named  Caroline  Young,  my 
daughter  Jane,  the  wife  of  Robert  Damon,  my  daughter  Mary,  the 
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wife  of  Charles  Phippen,  and  my  daughter  Ellen,  the  wife  of  Thomas 
Keetch,  for  their  several  use  and  benefit ;  or  if  my  daughter  Caroline 
Young  should  die  unmarried,  it  is  my  will  that  then  all  the  afore- 
mentioned property  whatsoever  shall  be  sold,  and  the  proceeds  thereof 
to  be  equally  divided  amongst  my  remaining  surviving  daughters 
above  named."  The  testator  then  appointed  George  Moores  and 
George  Shepherd  his  executors. 

The  question  in  this  case  was,  whether  the  testator  had  charged  his 
copyhold  estate  with  the  payment  of  his  debts. 

W.  D.  LewiSf  {or  the  plaintiff,  cited  Withers  v.  Kefinedy^  2  MyL  & 
K.  607. 

Ayrion^  for  the  defendants. 

Parker,  V.  C,  said,  that,  although  there  was  some  ambiguity  in 
this  will,  yet  the  rule  of  the  court  was  to  construe  wills  so  as  to 
enlarge  rather  than  to  narrow  the  charge  of  debts.  Besides,  in  the 
present  case,  it  appeared  that  the  testator,  in  the  subsequent  parts  of 
the  will,  dealt  with  the  whole  property  as  one  mass,  and  it  was  quite 
dear  that  he  intended  to  throw  the  whole  into  one  mass.  He  must, 
therefore,  answer  the  question  by  a  declaration  that  there  was  a  charge 
of  debts  on  the  real  estate. 


Edwards  v.  Burt.^ 

March  13, 18,  and  April  2, 1852. 

Vendor  and  Purchaser  —  Sale  of  Reversion  —  Inadequacy  of  Pr^e  — 

Sale  by  Private  Contract  ^p 

• 

Where  the  owner  of  a  reyersionory  life-interest  in  leasehold  estates  sold  th#  same  b j  prirate 
contract,  and  the  purchaser  obtained  only  the  opinion  of  an  actuaiy  on  its  Talae,  withoat 
taking  any  steps  to  obtain  a  knowledge  of  its  market  yalae  with  reference  to  its  local  cir- 
cumstances, and  the  yendor  instituted  a  snit  to  rescind  the  sale  on  the  gronnd  of  inade- 
auacy  of  price,  the  court,  considering  upon  the  eyidence  that  the  defendant  had  not  shown 
niat  he  gaye  the  fair  market  yalne,  set  the  same  aside. 

If,  before  a  sale  of  a  reyersionar^  interest,  the  yendor  and  pulrhaser  concur  in  ascertaining 
from  persons  of  competent  skill,  and  who  haye  a  knowledge  of  the  property  and  of  all  tha 
circumstances  likely  to  influence  its  yalue,  and  also  a  well-considered  estimate  of  what  tha 
property  would  be  likely  to  fetch  on  a  sale,  and  act  on  that  opinion :  — 

Semble^  That  the  court  wonld  not  set  aside  the  sale  merely  because  sunreyors  should  diffei 
from  the  conclusion  on  which  the  parties  acted. 

SembU —  That  a  sale  by  auction  is  not  necessary  to  sustain  a  purchase  of  a  reyersion,  if  im- 
peached. 

The  bill  in  this  case  was  filed  by  a  vendor  to  set  aside  two  sales 


1  22  Law  J.  Rep.  (n.  0.)  Chanc.  215 ;  2  De  Gez.,  Macnaghten,  &  Gordon,  50. 
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of  reversionary  interests  in  leasehold  property — one  made  in  Octo-* 
ber,  1846,  the  other  in  February,  1848.  The  interests  were  rever- 
sionary life-estates  in  leasehold  tenements  at  Reigate,  in  the  county 
of  Surrey.  John  Carter,  who  died  in  1825,  bequeathed  the  property 
to  Mary  Compton  [the  mother  of  the  plaintiff,  Mrs.  Edwards]  for  her 
life,  with  remainder  to  Mrs.  Edwards  for  her  life.  At  the  time  of 
the  first  sale,  namely,  in  October,  1846,  Mrs.  Compton  was  seventy- 
four  years  of  age,  and  Mrs.  Edwards  was  thirty-eight.  Two  grounds 
for  relief  were  alleged ;  one  being  that  the  plaintiff  had  been  induced 
to  part  with  the  property  at  materially  less  than  its  value;  and, 
secondly,  that  undue  influence  and  pressure  had  been  used.  The 
Master  of  the  Rolls  dismissed  the  bill,  whereupon  the  appeal  was 
presented.  This  court,  during  the  argument,  held  that  the  evidence 
did  not  support  the  second  ground  of  objection  to  the  transaction, 
and,  therefore,  confined  its  judgment  to  the  question  of  inadequacy 
of  price.  The  case  depended  on  the  cadence  of  Mr.  Nash,  Mr. 
Crawter,  Mr.  Shuttleworth,  and  JWr.  Marsh,  surveyors,  (whose  testi- 
mony was  conflicting,  and  is  fully  examined  in  the  judgment,)  and 
on  that  of  Mr.  Smith,  an  actuary. 

Anderson  and  Godfrey^  for  the  appeal. 

Bethellj  Roundell  Pabner^  and  GfreenCy  for  the  defendant. 

The  following  cases  were  cited ;  Peacock  v.  Evans,  16  Ves.  512 ; 
Gowland  v.  De  Faria,  17  Ibid.  20 ;  Headen  v.  Rosher,  M*Cle.  &  Y. 
89 ;  Edwards  v.  Browne^  2  Coll.  100 ;  Lord  Aldborovgh  v.  Trye,  7  CI. 
&  R  436. 

April  2.  JLoRB  Cranworth,  L.  J.  The  bill,  in  this  case,  seeks  to 
set  aside  two  sales  and  on  two  grounds ;  one  for  inadequacy  of  price 
in  the  sale  of  reversionary  interest ;  and,  secondly,  for  undue  pressure 
and  influence ;  but  we  have  only  to  dispose  of  the  former,  as  we  have 
already  decided  that  the  allegations  and  suggestions  on  the  other 
ground  are  not  established  by  the  evidence.  The  title  to  relief 
sought  on  the  ground  of  inadequacy  of  price,  and  the  doctrine  of 
this  court,  on  that  head  of  equity,  have  been  the  subject  of  frequent 
discussion  in  modern  times,  from  the  decisions  of  Peacock  v.  Evar^ 
and  Gowland  v.  De  Farias  before  Sir  William  Grant,  down  to  that 
of  Edwards  v.  Browne,  before  my  learned  brother.  It  is,  however, 
unnecessary  now  to  canvass  or  discuss  the  principles  on  this  subject, 
for  the  rule  on  it  was  finally  and  distinctly  established  by  the  house 
of  lords  in  the  case  of  Lord  Aldborough  v.  Trye\  and  that  case, 
following  several  of  the  previous  authorities,  clearly  establishes  that 
the  purchaser  of  a  reversionary  interest,  or,  at  all  events,  the  pur- 
chaser of  such  an  interest  from  an  expectant  heir,  or  from  a  person 
standing  in  the  situation  of  an  expectant  heir,  (and  the  plaintiff,  Mrs. 
Edwards,  clearly  sustained  that  character,)  is  bound,  if  the  transac- 
tion is  impeached  within  a  reasonable  time,  to  satisfy  the  court  that 
he  gave  the  fair  market  value  for  what  he  purchased. 

Applying,  then,  that  rule  to  the  facts  no^  before  us,  what  we 
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have  to  determine  is,  whether  the  case  furnishes  evidence  to  satisfy 
us  that  2501,  was  the  fair  market  value  of  the  reversionary  interest 
sold  in  1846,  and  500/.,  with  the  additional  50/.  payable  contingently, 
a  fair  and  sufficient  price  for  the  reversion  sold  in  1848  ?  We  think 
that  the  case  does  not  furnish  such  evidence.  With  respect  to  the 
property  comprised  in  the  first  purchase,  the  evidence  of  Mr.  Nash, 
one  of  the  plaintiff's  witnesses,  states  that  the  market  value,  if  it 
had  been  sold  in  1846,  by  public  auction,  would  have  been  501/.  4*. 
Mr.  Crawter,  the  other  surveyor,  examined  on  behalf  of  the  plaintiff, 
put  the  value  much  higher,  namely,  at  840/.  Both  these  witnesses 
are  surveyors  of  experience,  well  acquainted  with  the  property,  so 
that  they  had  the  best  means  of  forming  a  correct  judgment  They 
certainly  differ  widely  in  their  estimated  value. 

But  the  question  is,  not  whether,  on  their  testimony,  we  should  be 
prepared  to  say  we  were  satisfied  that  the  value  was  such  as  they 
represent,  but  whether,  in  •the  face  of  the  evidence,  we  can  say  we 
are  satisfied  that  the  price  actually  paid,  namely,  250/.,  was  the  fair 
value.  In  order  to  enable  us  to  do  so,  the  defendant  has  examined 
two  surveyors,  Mr.  Shuttleworth  and  Mr.  Marsh,  and  they,  treating 
this  property,  not  as  it  actually  existed  at  the  time  of  the  sale,  bat 
as  a  well-secured  annuity  of  the  same  yearly  value  as  the  actual 
rent,  say  that  its  market  value  was  318/.  according  to  Mr.  Shuttle- 
worth,  or  321/.  according  to  Mr.  Marsh.  It  thus  appears  that,  accord* 
ing  to  the  defendant's  own  witnesses,  the  price  paid,  250/.,  was  less 
by  about  70/.  than  the  fair  market  value,  being  a  deficiency  of  above 
a  fourth  of  the  actual  consideration.  Considering  then,  that,  accord- 
ing to  the  evidence  on  the  part  of  the  plaintiff,  unsatisfactory  as  we 
conceive  that  evidence  to  be,  the  sum  paid  was  less  than  half  the 
market  value,  and  that  the  defendant  has  offered  no  sufficient  evi- 
dence to  show  that  he  paid  the  full  value,  we  have  come  to  the  con- 
clusion that  this  transaction  cannot  be  sustained. 

The  case  as  to  the  second  transaction,  that  is,  the  sale  of  Mrs. 
Edwards's  life-interest  in  the  house  and  land  let  on  lease  to  Mrs. 
Wood,  is  not  perhaps  so  clear ;  but  still  we  think  that  the  defendant 
has  failed  to  make  out,  as  he  was  bound  to  do,  that  500/.,  with  an 
additional  50/.  to  be  paid  on  the  death  of  Mrs.  Compton,  if  she 
should  die  within  ten  years,  was  the  fair  market  value.  The  pro- 
perty sold  was  Mrs.  Edwards's  reversionary  life-interest  in  a  house 
and  land  let  to  Mrs.  Wood  on  a  lease  for  twenty-one  years,  com- 
mencing in  1840.  Now,  one  of  the  plaintiff's  surveyors  estimates 
the  market  value  of  the  reversionary  life-interest  of  Mrs.  Edwards  in 
this  property  at  1,100/.,  the  other  at  900/.  They  distinctly  give  those 
sums  as  the  amount  which,  in  their  judgment,  the  property  would 
have  realized  on  a  sale  by  auction.  Mr.  Smith,  the  actuary  of  the 
Eagle  Office,  states  the  calculated  value  of  the  interest  sold,  treating 
it  as  a  well-secured  annuity  of  100/.  per  annum,  to  be  870/.,  from 
which,  however,  he  says  one  third  ought  to  be  deducted  in  estimating 
the  probable  result  of  a  sale,  thus  making  the  true  market  value  580/., 
being  30/.  less  than  the  defendant  was,  under  any  circumstances,  to 
pay,  and  80/.  less  thai^  he  was  to  pay  if  Mrs.  Ck>mpton  had  lived  for 
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ten  years.  The  evidence  of  the  plaintiff's  two  Airveyors,  taking  a 
mean  between  them,  makes  the  value  1,000/.,  that  is,  double  the 
price*!actually  paid,  a  difference  which  it  is  impossible  to  explain  by 
any  suggestion  that  they  might  not  have  been  aware  of  Mrs.  Wood^s 
lease.  The  value  of  the  property,  calculated  by  an  actuary,  treating 
it  as  a  mere  annuity  of  100/.  per  annum,  is  fixed  by  him  at  870/. ; 
but  in  coming  to  this  conclusion  he  certainly  did  not  take  into 
account  the  probable  rise  in  value  at  the  end  of  thirteen  years  from 
1848,  when  the  lease  to  Mrs.  Wood  would  expire.  The  defendant's 
evidence  on  the  subject  of  the  value  of  this  property  consisted  of  the 
testimony  given  by  Mr.  Shuttleworth  and  Mr.  Marsh,  the  same  gen- 
tlemen who  were  examined  as  to  the  sale  in  1846.  They  agree  in 
fixing  the  market  value  at  475/.  or  476/.,  plainly  treating  the  subject- 
matter  which  they  were  employed  to  value  as  a  mere  well-secured 
annuity,  worth  4j  years'  purchase.  It  is  to  be  regretted  that  the 
defendant  did  not^  instead  of  resting  on  the  mere  speculative  opinions 
of  London  surveyors,  recur  to  competent  persons  on  the  spot,  who 
would  evidently,  from  local  knowledge,  have  had  much  better  means 
of  judging  of  the  value,  than  could  possibly  be  possessed  by  persons, 
however  eminent,  who,  so  far  as  appears,  never  saw  the  property  in 
their  lives.  The  evidence  of  the  surveyors  examined  by  the  plaintiff 
is,  at  least,  the  evidence  of  persons  who  knew  the  property,  and  so 
had  the  means  of  forming  a  correct  judgment ;  one  of  them,  Mr. 
Nash,  says  that  the  market  value  on  a  sale  was  900/.,  thus  agreeing 
very  nearly  with  the  calculated  value  of  870/.  as  given  by  the  Actuary. 
It  is  true  that  the  actuary  said,  that  the  market  value  was  not  more 
than  two  thirds  of  the  calculated  value,  but  then  he  gives  as  his 
reason  for  that  opinion,  that  the  nature  of  the  property  was  such  as 
to  make  it  liable  to  certain  risks  and  outgoings,  which,  perhaps,  wit- 
nesses acquainted  with  the  neighborhood  and  with  the  circumstances 
of  the  case  might  have  known  to  be  entitled  to  little  or  no  attention, 
and,  in  fact,  might  consider  to  be  more  than  compensated  by  the 
probable  rise  in  value  at  the  end  of  the  twenty-one  years'  term. 

That  the  defendant  himself  places  little  reliance  on  the  testimony 
of  his  own  surveyors,  may  be  fairly  inferred  from  his  answer,  for  he 
states  that  he  believes  the  value  of  the  property  was  680/.,  not  476/. 
or  476/.,  as  estimated  by  his  surveyors.  And  even  if  680/.  was  the 
true  market  value,  the  sum  paid  was  still  too  small,  for  the  difference 
between  580/.  and  500/.,  with  an  additional  50/.  payable  only  on  a 
contingency,  is  not  to  be  disregarded.  Contrasting  then  the  evidence 
of  value  given  by  the  defendant  with  that  of  the  plaintiff,  we  have 
come  to  the  condusion'that  the  defendant  has  not,  as  he  was  bound 
to  do,  shown  that  the  consideration  given  on  occasion  of  this  second 
purchase  was  the  fair  market  value  at  the  f ime  of  the  sale ;  and  he 
having  failed  to  show  this,  the  transaction  cannot  stand. 

It  was  urged  upon  us,  that  if  we  should  set  aside  the  present 
transactions  on  the  ground  of  undervalue,  we  should,  in  effect,  be 
deciding  that  no  sale  of  a  reversion  can  be  sustained,  unless  it  be 
made  by  public  auction.  This  we  certainly  do  not  mean  to  decide. 
But  here  not  only  the  sale  was  not  a  sale  by  auction,  but  no  effectual 
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steps  were  taken  tb  acquire  a  knowledge  of  the  market  value  before 
the  bargains  were  completed.  As  to  the  first  transaction,  no  steps 
whatever  were  taken.  As  to  the  second,  nothing  was  done  cflEcept 
to  obtain  the  opinion  of  an  actuary,  and  such  an  opinion  is  evidently 
very  unsatisfactory  with  reference  to  the  local  circumstances  likely  to 
influence  market  value.  Indeed,  on  such  a  subject  an  actuary  is  by 
no  means  the  best  authority  to  refer  to.  If,  previously  to  the  sale  of 
a  reversionary  interest,  the  vendor  and  purchaser  concur  in  ascertain- 
ing from  persons  of  competent  skill,  and  having  knowledge  of  the 
property  and  of  all  the  circumstances  likely  to  influence  its  value, 
and  a  well-considered  estimate  of  what  the  property  would  be  likely 
to  fetch  on  a  sale,  and  act  on  that  opinion,  we  are  far  from  meaning 
to  decide  that  such  a  transaction  could  be  afterwards  impeached, 
merely  because  other  surveyors  should  come  to  a  conclusion  diflferent 
from  that  on  which  the  parties  had  acted.  The  court  would  proba- 
bly,  in  such  a  case,  be  much  inclined,  as  a  matter  of  fact,  to  believe 
the  original  and  not  the  subsequent  estimate  to  be  correct ;  but  no- 
thing  of  the  sort  occurred  here,  and  we  advert  to  the  point  only  to 
explain  that  we  do  not  concur  in  the  suggestion,  that  no  sale  of  a 
reversionary  interest  otherwise  than  by  auction  can  be  sustained. 

We  think  that  neither  of  the  sales  impeached  by  the  present  bill 
can  be  supported,  not  because  they  were  sales  by  private  contract, 
but  because,  it  being  incumbent  on  the  defendant  to  show  that  the 
price  given  by  him  was  the  fair  market  value,  he  has  failed  in  doing 
so.  We  then  come  to  a  result  not  conformable  to  that  at  which  the 
Master  of  the  Rolls  arrived,  and  this  can  hardly  be  matter  of  surprise 
on  a  doubtful  question  of  fact,  such  as  that  of  market  value,  which 
difierent  minds  may  naturally  view  in  very  diflerent  lights.  The  con* 
sequence  of  the  conclusion  at  which  we  have  thus  arrived  is,  that  the 
two  sales  must  be  set  aside ;  and  it  must  be  declared  that  the  deed 
ought  to  stand  only  as  a  security  to  the  defendant  for  the  sums 
actually  advanced  by  him. 

E^NiGHT  Bruce,  L.  J.,  concurred. 


In  re  The  Wolverhampton,  Chester  and  Birkenhead  Junction 

Railway  Company  ;  Ex  parte  Stocks.^ 

Jane  3  and  4, 1852. 

Company —  Winding-up  Acts —  Contributory. 

A.  B.  consented  to  act  as  a  provisional  committee-man,  and  signed  an  agreement  to  take  one 
or  more  shares.    He  was  then  requested  to  take  up  25  shares  oat  of  the  100  to  which  he 
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was  entitled,  and  to  pay  the  deposit  of  two  eaineai  per  share.  Before  paying  the  required 
amount  or  taking  np  the  shares  the  undertaking  was  abandoned,  and  the  provisional  com- 
mittee-men were  requested  to  pay  a  sum  equal  to  the  deposit  upon  25  shares,  to  cover  the 
expenses  incurred.  This  sum  was  then  paid  by  A.  B.,  and  subsequently  two  further  sums 
to  the  same  amount  were  paid,  upon  a  threat  of  being  otherwise  exposed  to  legal  proceed- 
ings.   The  Master  placed  A.  B.'s  name  on  the  list  of  contributories :  — 

Held,  upon  appeal  from  this  decision,  that  A.  B.  had  never  consented  to  take  up  anv  shares, 
but  had  paid  the  caUs  upon  him  cauad  pads;  and  his  name  was  therefore  struck  off  the  list 
of  contributories. 

Tbis  was  a  motion,  on  behalf  of  Michael  Stocks,  Maria  Bentley, 
and  Jane  Massey,  the  administrator  and  administratrixes  of  Joseph 
Stocks,  deceased,  that  the  decision  of  the  Master,  to  whom  this 
matter  was  referred,  whereby  the  names  of  M.  Stocks,  M.  Bentley, 
and  J.  Massey  had  been  settled  on  the  list  of  contribatories  of  the 
above  company,  might  be  reversed,  and  that  their  names  might  be 
erased  from  the  list  of  contributories.  It  appeared  that  the  name 
of  the  late  Joseph  Stocks  was  first  placed  on  the  list  of  contributo- 
ries in  the  year  1850,  for  100  shares,  upon  the  proof  that  he  had 
signed  a  consent  to  act  as  a  provisional  committee-man,  and  to  take 
one  or  more  shares  in  the  company.  In  consequence  of  the  various 
decisions  which  had  taken  place  subsequently,  by  which  it  was  settled 
that  a  person,  by  allowing  his  name  to  be  placed  on  the  committee 
only  gave  his  consent  to  the  general  scheme,  and  that  to  render  him 
liable  as  a  contributory  he  must  have  acted  bpon  the  committee  and 
sCccepted  shares,  and  as  Mr.  Stocks  had  done  neither,  an  application 
was  made  in  November,  1851,  to  the  court,  on  behalf  of  his  repre- 
sentatives, for  leave  to  appeal  against  the  Master's  decision.  The 
application  was  opposed,  and  it  was  shown  that  Mr.  Stocks  had 
responded  to  calls  made  upon  the  provisional  committee-men ;  but 
the  court,  without  deciding  what  the  effect  of  such  payment  might 
be,  ordered  Mr.  Stocks's  name  to  be  taken  off  the  list  of  contribu- 
tories, without  prejudice  to  any  application  that  might  be  made  to 
the  Master  to  restore  the  name  to  the  list,  on  other  evidence  than 
that  originally  before  him,  and  the  Master  was  to  be  at  liberty  to 
receive  such  further  evidence.  The  official  manager  thereupon  ap- 
plied to  the  Master  to  restore  Mr.  Stocks's  name  to  the  list;  and 
after  hearing  evidence,  the  Master,  on  the  10th  of  May,  1852,  placed 
his  name  upon  the  list  in  respect  of  35  shares,  on  the  ground  that 
he  had  accepted  such  shares.  The  evidence  before  the  Master  was 
to  the  following  effect :  — 

First,  the  written  consent  of  the  late  Mr.  Joseph  Stocks,  dated  in 
November,  1845,  to  be  a  provisional  committee-man,  and  to. take  one 
or  more  share  or  shares  in  the  proposed  undertaking,  upon  such 
shares  being  allotted  to  him. 

Secondly,  a  letter  from  the  solicitor  of  the  company  to  the  pro- 
visional committee-men,  accompanied  by  a  letter  of  allotment  of 
shares,  dated  the  20th  of  November,  1845.  The  former  was  in  these 
words :  — 

"  Dear  Sir,  —  By  desire  of  the  managing  committee  of  the  Wol- 
verhampton, Chester  and  Birkenhead  Junction  Railway,  I  beg  to 
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inform  you,  for  your  satisfaction,  that  the  surveys  are  now  completed 
and  wiU  be  lodged  on  or  before  the  30th  of  November,  in  the  proper 
places,  before  going  to  parliament.  I  have  also  the  pleasure  to  state 
that  arrangements  have  been  made  by  the  acting  committee,  which 
renders  it  more  than  probable  that  one  of  the  competing  lines  to 
this  railway  will  be  withdrawn,  leaving  the  field  open  to  this  com- 
pany. Under  these  circumstances,  the  acting  committee  request  that 
each  member  of  the  provisional  committee  should  at  once  take  up 
the  accompanying  allotment  of  25  shares,  which  the  acting  com- 
mittee have  already  done ;  the  remaining  75  shares  allowed  to  the 
committee  may  be  taken  up  at  any  time  previous  to  the  12th  of 
January  next.  As  the  different  provincial  banks  appointed  by  the 
company,  with  the  exception  of  the  Midland  Banking  Company  in 
this  town,  have  closed  their  accounts,  you  are  requested  to  transmit 
a  check  to  the  said  Midland  Banking  Company  within  six  days  from 
this  date. 

(Signed)  «  J.  Smith." 

The  accompanying  letter  of  allotment  was  as  follows :  — 

"  Sir,  —  I  am  directed  to  inform  you  that  the  committee  of  manage- 
ment  have,  in  compliance  with  your  application,  allotted  to  you  25 
shares  in  this  undertakipg,  and  that  the  deposit  of  2L  2s.  per  share, 
amounting  to  the  sum  of  52/.  IO5.,  must  be  paid  to  one  of  the  under- 
mentioned bankers,  who,  upon  the  receipt  thereof,  will  sign  the  voucher 
at  the  foot  of  this  letter.  This  letter,  with  the  banker's  receipt,  must 
be  exchanged  for  scrip  certificates,  which  will  be  granted  upon  your 
executing  the  subscribers'  agreement  and  parliamentary  contracts, 
without  which  no  person  will  be  recognized  as  a  subscriber,  or  be  en- 
titled to  any  interest  in  the  undertaking. 

(Signed)  "J.  Smith.'' 

Thirdly,  an  affidavit  of  Mr.  Smith  that  he  had  sent  the  two  previ- 
ous letters  to  the  late  Mr.  Stocks. 

Fourthly,  a  resolution  passed  by  the  acting  committee  on  the  26th 
of  December,  1845,  of  which  the  following  is  a  copy : — "  That  a  let- 
ter be  written  to  the  gentlemen  acting  as  provisional  committee-men, 
requiring  them  to  pay  52/.  IO5.,  being  the  amount  of  the  deposit  on 
25  shares,  by  the  7th  of  January,  1846. 

Fifthly,  the  following  letter,  dated  the  6th  of  January,  1846,  ad- 
dressed to  the  provisional  committee-men  by  the  secretary  of  the  com- 
pany, in  pursuance  of  the  above  resolution: — 

"  Sir,  — I  am  directed  by  the  committee  of  management  to  inform 
you  that,  after  mature  deliberation,  they  have  come  to  the  determina- 
tion to  suspend  operations  for  the  present,  and  to  return  to  the  share- 
holders the  amount  of  their  deposits,  deducting  a  ratable  proportion 
of  expenses.  The  managing  committee  have  also  resolved  that  each 
member  of  the  provisional  committee  be  called  upon  to  pay  to  the 
credit  of  the  company  with  the  Birmingham  and  Midland  Bank,  on 
or  before  the  17th  inst,  the  sum  of  52/.  IO5.,  in  order  that  the  engage- 
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ments  of  the  company  may  be  met  in  an  honorable  manner.  Of 
course  you  are  aware  that  each  member  of  the  provisional  committee 
is  liable  to  the  full  extent  of  his  property  for  the  whole  of  the  debts 
contracted  by  the  company ;  and  it  is  to  avoid  the  possibility  of  any 
extreme  measures  being  resorted  to  that  this  call  is  made,  and  the 
managing  committee  feel  assured  that  you  will  see  the  necessity  of 
responding  to  it  immediately. 

(Signed)  "  E.  Edwards,  Secretary." 

Sixthly,  a  letter,  dated  the  21st  of  January,  1846,  also  written  by 
the  secretary  to  the  provisional  committee,  in  these  words:  — 

"  Sir,  ■—  The  committee  of  management  have  instructed  me  to  call 
your  attention  to  their  previous  request,  to  pay  the  sum  of  52/.  IO5., 
being  the  deposit  upon  25  shares.  The  committee  have  many  claims 
upon  them  which  they  are  unable  to  discharge  without  a  fair  contri- 
bution by  the  members  of  the  provisional  committee ;  and  as  legal 
proceedings  will  certainly  immediately  be  taken  for  the  recovery  of 
the  debts  due,  the  acting  committee  have  determined  to  allow  the  cre- 
ditors to  proceed,  so  as  to  make  any  member  of  the  provisional  direc- 
tion pay  equally  with  themselves.  Unless  the  amount  now  claimed 
be  paid  on  or  before  the  27th  inst,  you  must  incur  the  individual  re- 
sponsibility of  the  several  demands,  which,  if  once  made  against  you, 
will  not  be  interfered  with  by  the  executive  of  this  company." 

Seventhly,  the  payment  of  52/.  10s.  by  the  late  Mr.  Stocks  on  the 
24th  of  January,  1846. 

Eighthly,  a  letter,  dated  the  19th  of  February,  1846,  by  the  secre- 
tary to  the  provisional  committee,  inclosing  a  copy  of  resolutions 
passed  that  day,  the  third  of  which  resolutions  was  in  these  terms :  -— 
"  That  a  call  be  now  made  upon  each  member  of  the  provisional 
committee  for  an  additional  sum  of  52/.  105.,  making  a  gross  sum  of 
105/. ;  and  that  on  payment  of  the  said  105/.,  or  of  the  additional  sum 
of  52/.  IO5.,  as  the  case  may  be,  to  the  Birmingham  and  Midland 
Bank,  on  or  before  the  26th  inst,  the  parties  so  contributing  shall  be 
protected  from  the  claims  of  the  creditors." 

Ninthly,  the  payment  of  the  additional  sum  of  52/.  IO5.  by  Mr.  Jo- 
seph Stocks  on  the  11th  of  March,  1846. 

Tenthly,  a  letter,  dated  the  10th  of  July,  1846,  fitom  the  provisional 
committee,  inclosing  a  copy  of  resolutions  passed  that  day,  at  a  meet- 
ing of  the  provisional  committee  convened  by  circular,  at  which  it 
was  shown  that  there  still  remained  a  number  of  debts  to  be  satisfied 
by  the  committee.  The  only  material  resolution  was  the  second, 
which  was  in  the  following  terms :  —  "  That  a  call  be  made  upon  each 
member  of  the  provisional  committee  for  a  contribution  of  60/.  in  ad- 
dition to  the  105/.  already  called  for,  and  that  a  full  statement  of  ac- 
counts be  sent  to  each  member  with  the  circular  announcing  this  reso- 
lution, and  that  the  call  be  payable  on  or  before  the  1st  of  August, 
1846." 

Lastly,  it  was  proved  that  Mr.  Stocks  paid  the  additional  sum  of 
60/.,  making  with  the  previous  payment,  165/.  on  the  5th  of  August, 
1846, 
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Follett  and  Smythe^  in  support  of  the  motion  to  remove  the  repre- 
sentatives of  Mr.  Stocks  from  the  list  of  contributories,  contended 
that  the  fact  of  a  person  having  been  a  provisional  committee-man 
did  not  per  se  render  him  liable  as  a  contributory  —  that  was  decided 
in  Cottiers  case^  2  H.  L.  Cas.  647;  s.  c.  19  Law  J.  Rep.  (n.  s.)  Chanc 
366  ;  that  the  agreement  to  take  one  or  more  shares  contained  in  the 
consent  to  become  a  provisional  committee-man  would  not  render  him 
liable,  which  was  decided  in  CarmichaeVs  casCy  17  Sim.  163 ;  s.  c.  20 
Law  J.  Rep.  (n.  s.)  Chanc.  12 ;  and  that  payment  of  a  sum  of  mo- 
ney, if  the  payment  could  reasonably  be  said  to  have  been  made  causa 
pads,  would  not  create  a  liability.  Ex  parte  Roberts,  2  Hall  &  Tw. 
391 ;  s.  c.  2  Mac.  &  G.  192.  In  this  case  there  was  no  direct  allot* 
ment  of  shares  ;  the  letter  of  the  20th  of  November,  1845,  only  con- 
tained a  request  that  each  member  of  the  provisional  committee 
would  take  up  25  shares,  adding  that  the  remaining  75  shares  allowed 
to  the  committee,  might  be  taken  up  at  any  time  previous  to  the  12th 
of  January.  It  was  clear  that  Mr.  Stocks  never  did  take  up  the  shares, 
and  in  that  state  of  things  the  undertaking  was  abandoned,  and  the 
managing  committee  called  upon  the  provisional  committee  to  pay 
52/.  105,  each,  in  order  to  meet  the  engagements  of  the  company ; 
this  application  was  followed  up  by  another  application  containing  a 
threat  of  legal  proceedings,  and  under  such  pressure  the  money  was 
paid.  The  real  question  therefore,  was,  whether  the  payment  made 
by  Mr.  Stocks  was  to  be  ascribed  to  a  clear  liability  at  the  time  it 
was  made,  or  whether  it  was  in  fact  made  causa  padis.  The  subse- 
quent payments  having  all  been  made  in  the  same  way,  but  under 
an  engagement  from  the  acting  committee  to  indemnify  Mr.  Stocks, 
could  not  advance  the  case  against  him. 

The  following  cases  were  also  cited :  — 

Ex  parte  Dale,  21  Law  J.  Rep.  (n.  s.)  Chanc.  341 ;  s.  c.  9  Eng.  Rep, 
241 ;  Ex  parte  Brittain,!  Sim.  N.  S.  281 ;  s.  c.  7  Eng.  Rep.  28 ;  Ex 
parte  Sichel,  1  Sim.  N.  S.  187 ;  s.  c.  ]  Eng.  Rep.  194 ;  Ex  parte  Bes- 
ley,  2  Hall.  &  Tw.  375 ;  s.  c.  2  Mac  &  G.  176 ;  4  Eng.  Rep.  149 ; 
Ex  parte  Barber,  1  Hall  &  Tw.  238 ;  s.  c.  1  Mac.  &  G.  176 ;  1  Eng. 
Rep.  190 ;  Parburyh  case,  3  De  Gex  &  S.  43 ;  UpfilFs  case,  2  H.  L». 
Cas.  674 ;  1  Eng.  Rep.  13 ;  s.  c.  before  Lord  Cranwortb,  V.  C,  20 
Law  J.  Rep.  (n.  s.)  Chanc.  480 ;  4  Eng.  Rep.  128. 

Cooper  and  Roxburgh,  for  the  official  manager,  contended  that  the 
Master  was  right  in  placing  the  name  of  Mr.  Stocks  upon  the  list  of 
contributories.  The  facts  of  this  case  clearly  proved  that  Mr.  Stocks 
had  consented  to  become  a  provisional  committee-man,  and  as  such 
he  had  been  allotted  a  certain  number  of  shares  for  which  he  had  paid 
the  deposit  required  of  him.  This  was  sufficient  to  bring  the  case 
within  the  principle  of  UpfiWs  case.  When  Mr.  Stocks  consented  to 
become  a  provisional  committee-man,  he  signed  an  agreement  to  take 
one  or  more  shares,  and  he  was  therefore  bound  to  accept  any  number 
that  should  be  allotted  to  him.  Ex  parte  Dale.  He  was  informed 
that  the  number  of  shares  that  each  provisional  committee-man  would 
be  allotted  was  100,  and  for  this  amount  the  Master  originally  placed 
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his  name  upon  the  list ;  subsequently,  however,  the  Master  considered 
that  he  was  only  liable  for  25  shares,  but  at  any  rate  he  accepted 
some  shares ;  and  that  taken  together  with  the  fact  of  his  being  on 
the  provisional  committee,  would  render  him  liable  to  be  a  contribu- 
tory. 

KiNDERSLEY,  V,  C.  The  casc  of  St' J[;fl^r^e  Date  was  bcforc  me,  and 
I  must  say  I  had  no  idea,  when  I  decided  that  case,  that  I  was  over- 
ruling CarmichaePs  case,  CarmichaeFs  case  never  could  mean  that 
he  was  bound  to  take  any  number  of  shares  that  should  be  allotted 
to  him ;  it  only  meant  that  when  any  shares  should  be  allotted,  he 
undertook  that  he  would  become  an  allottee  of  shares,  that  is,  he 
undertook  that  he  would  become  a  partner  in  the  company  when  it 
was  formed.  Though  I  am  aware  that  very  often,  in  point  of  fact, 
no  allotment  is  made  and  no  meeting  of  the  committee  takes  place 
to  allot  shares,  still,  whatever  is  done  in  the  shape  of  allotting  shares 
must  refer  to  an  allotment  when  the  company  is  formed,  not  an  allot- 
ment of  shares  in  a  body  of  persons  who  are  trying  to  form  a  com- 
pany. I  fully  admit  that  it  would  have  been  a  most  reasonable  thing, 
if,  at  the  commencement  of  these  transactions,  every  person  who 
allowed  his  name  to  be  used  on  a  provisional  committee  had  been 
rendered  liable  for  taking  a  part  in  them;  but  the  decisions  have 
been  otherwise,  and  the  definition  as  now  settled  is,  not  that  the 
committee-men  have  committed  themselves  to  any  thing,  but  that 
they  merely  advertise  to  the  country  what  they  consider  an  advan- 
tageous proposal,  and  do  not  render  themselves  liable  to  any  expenses. 
The  question  is,  whether  Mr.  Stocks,  or  rather  his  representatives, 
are  now  liable,  in  respect  of  Mr.  Stocks  himself  having  been  a  con- 
tributory in  this  undertaking.  It  has  been  contended,  on  two  grounds, 
that  Mr.  Stock  ought  to  be  put  on  the  list  of  contributories,  and 
therefore  that  his  representatives  are  now4iable  on  his  behalf. 

The  first  argument  is,  that  he  consented  to  take  one  or  more  share 
or  shares  in  the  company,  as  a  provisional  committee-man,  upon  such 
shares  being  allotted  to  him.  Then  it  was  said  that  this  case  was 
confined  to  the  same  circumstances  as  those  in  UpfilVs  case  ;  I  do  not 
conceive  that  is  so.  The  circumstances  were,  that  in  that  case,  that 
there  was  an  actual  allotment  and  acceptance  of  shares,  in  addition 
to  Mr.  UpfiU  being  a  provisional  committee-man,  as  was  evidenced  by 
his  signing  his  name  to  the  acceptance  of  shares,  and  adding  the  letters 
"  P  C."  On  this  ground,  whether  right  or  wrong  (I  must  assume 
rightly,)  it  was  decided  by  the  House  of  Lords  that  in  UpfilVs  case, 
and  consequently  in  any  case  where  the  circumstances  should  be  the 
same,  a  party  so  circumstanced  must  be  made  a  contributory.  I 
should  certainly  be  most  anxious  to  keep  within  the  limits  prescribed 
in  UpfilCs  case  J  and  never  to  make  a  person  liable  as  a  contributory 
unless  the  circumstances  were  precisely  similar;  but  if  I  were  to 
determine  that  a  previous  undertaking  to  accept  shares,  followed  by 
an  allotment,  if  there  were  one,  would  render  a  person  liable,  I 
should  be  extending  instead  of  confining  myself  within  the  limits  of 
VpfilPs  case.     This  I  should  never  do,  unless  I  could  say  that  I 
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thought  the  grounds  were  so  clear  and  just  in  that  case  that  I  would 
extend  it  to  any  case  in  which  I  could  find  a  previous  undertaking 
to  accept  shares,  and  a  subsequent  allotment  of  shares;  this  I  cer- 
tainly should  not  do. 

In  this  case  it  does  not  appear  to  me  that  there  ever  was  an  allot- 
ment of  shares.  There  is  nothing  to  show  any  act  done  by  the 
committee  towards  allotting  shares  to  Mr.  Stocks,  beyond  the  com- 
munication made  to  him  by  the  letter  of  the  20th  of  November. 
Now,  that  letter  does  not  affect  to  be  an  allotment  of  shares.  It 
merdy  suggests  that  the  provisional  committee-men  should  at  once 
take  up  25  out  of  the  100  shares  to  which  they  would  be  entitled ; 
the  committee  only  request  Mr.  Stocks  to  take  up  the  shares,  but 
they  do  not  make  any  allotment ;  and  in  looking  to  the  resolutions 
of  the  17th  of  November,  in  pursuance  of  which  this  letter  was 
written,  I  find  that  one  of  these  resolutions  is,  that  a  circular-  be 
written  to  the  members  of  the  provisional  committee  to  communicate 
the  request,  and  therefore,  it  was  not  conceived  by  the  committee 
that  they  were  making  an  allotment,  but  a  request  that  25  shares 
should  be  taken  up,  and  the  secretary  in  making  that  communication 
sent  also  a  form  of  allotment,  as  on  the  application  of  a  person  for  a 
certain  number  of  shades.  I  do  not  say  that  the  secretary  was  wrong 
in  taking  that  course,  because  it  might  have  been  the  most  conve- 
nient method  ;  but  all  it  amounts  to  is  a  request  that  25  shares  should 
be  taken  up  and  not  an  allotment  In  the  letter  this  passage  is 
added: — ^' The  remaining  seventy-five  shares  maybe  taken  up  at 
any  time  previous  to  the  12th  of  January  next"  Now  there  really 
is  not,  so  far,  any  allotment  of  shares ;  it  is  simply  a  request  by  the 
acting  committee  to  the  provisional  committee,  to  do  what  is  stated 
the  acting  committee  had  done  —  to  take  up  the  25  shares,  but  no 
allotment  So,  on  these  grounds,  that  is,  the  undertaking  to  accept 
one  or  more  shares  and  the  subsequent  request  that  25  shares  should 
be  taken  up,  1  do  not  think  that  there  was  any  thing  to  constitute  an 
acceptance  pf  shares. 

The  other  ground  that  has  been  urged  for  placing  the  name  of  Mr. 
Stocks  upon  the  list  of  contributories,  is  one  upon  which  I  have  felt 
more  doubt  It  is  this :  that  the  letter  of  the  20th  of  November, 
requesting  Mr.  Stocks  to  take  up  the  25  shares,  is  followed  by  a  [pay- 
ment made  on  the  24th  of  January,  besides  two  subsequent  payments. 
On  this  subject,  however,  I  have  now  come  to  a  clear  conclusion  in 
my  own  mind.  I  have  said  that  the  letter  of  the  20th  of  November 
did  not  in  the  slightest  degree  intimate  to  Mr.  Stocks  that  he  was 
under  any  obligation  to  take  up  the  shares.  There  is  a  representation 
of  the  prosperous  state  of  the  affairs  of  the  company,  but  Mr.  Stocks 
did  not,  within  the  six  days  mentioned  in  the  letter,  send  any  remit* 
tance  to  the  banker  or  do  any  act  to  accept  the  shares.  He  not  only 
does  no  act  within  the  six  days,  but  he  does  nothing  until  the  trans- 
action which  I  am  about  to  mention.  It  appears  that  on  the  26th  of 
December,  1845,  a  meeting  of  the  managing  committee  was  held,  at 
which  it  was  resolved  that  a  deposit  of  52/.  IO5.  on  the  25  shares 
should  be  paid  up  by  each  member  of  the  provisional  committee  by 
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the  7th  of  January,  and  it  was  resolved  that  a  letter  be  written  to 
that  effect  The  letter  of  the  6th  of  January  was  consequently  writ- 
ten in  pursuance  of  that  resolution. 

Now,  let  us  see  the  position  of  Mr.  Stocks  at  this  time.  All  he 
knew  on  the  subject  was  this:  —  that  he  had  received  the  letter  of 
the  20th  of  November,  requesting  him  to  take  up  the  25  shares;  he 
had  not  refused  to  do  so  by  letter,  though  he  had  in  effect  refused,  by 
not  paying  the  money  as  he  was  requested  to  do.  There  is  nothing 
to  show  that  he  had  any  idea  of  taking  the  25  shares,  and  before  he 
pays  any  thing,  he  is  informed  in  effect  that  the  scheme  is  at  an  end, 
and  that  the  committee  intend  returning  the  amount  of  deposits. 
They,  in  effect,  abandon  the  project  for  the  present.  They  had  come 
to  a  resolution  not  that  each  member  of  the  provisional  committee 
is  to  be  treated  as  having  accepted  25  shares,  but  it  is  a  representation 
that  they  had  resolved  that  each  member  should  be  required  to  pay 
52/.  10^.,  being  the  amount  of  the  deposit  upon  25  shares.  Then  a  call 
was  made  for  52/.  10^.,  in  order  to  avoid,  as  it  was  stated,  the  extreme 
measures  that  might  follow,  that  any  one  member  might  be  sued; 
and  there  is  this  added,  'Hhe  managing  committee  feel  assured  that 
you  will  see  the  necessity  of  complying  with  the  request  immediately." 
That  shows  they  intimated  to  him  that  he  might  have  to  pay  much 
more;  but  the  letter  does  not  ask  for  the  money  as  deposit  Then,  it 
appears,  Mr.  Stocks  did  not  immediately  respond,  and  it  is  followed 
by  another  letter  of  the  21st  of  January,  1846.  In  this  state  of  things 
it  is  to  be  observed  that  Mr.  Stocks  had  already  been  informed  that 
the  project  was  at  an  end ;  that  they  were  unable  successfully  to 
prosecute  the  endeavors  to  form  a  company.  He  had  not  at  that  time 
accepted  shares.  It  is  not  to  be  supposed  that  when  Stocks  was  told 
the  company  was  at  an  end,  they  would  say,  "  though  you  have 
never  bound  yourself  to  take'  up  2i5  shares,  we  now  request  you  to 
take  them  up."  That  never  could  have  been  the  sense  in  which  it 
was  to  be  understood;  but  simply  as  a  matter  of  justice,  that  he 
ought  to  pay  an  equal  amount  with  the  others,  and  to  prevent  any 
liability  which  might  be  incurred.  That  language  he  could  under- 
stand ;  and  what  does  he  do  ?  He  pays  in  the  52/.  10s.  on  the  24th. 
The  question  is,  therefore,  whether  I  can  say  that,  paying  such  a  sum 
after  the  abandonment  of  the  concern,  he  was  then  for  the  first  time 
taking  up  his  shares  in  this  abandoned  company.  I  am  satisfied 
what  he  really  meant  to  do  was  to  pay  the  money  as  a  matter  of 
justice.  He  thought  he  ought  to  pay  52/.  10^.,  and  therefore  made 
the  payment  in  a  just  view  of  the  case.  What  I  have  said  with 
regard  to  the  first  payment  of  52/.  10^.  applies  with  greater  force  to 
the  second  and  third  payments. 

I  think,  therefore,  there  is  not  sufficient  ground  for  putting  the 
name  of  Mr.  Stocks  on  the  list  of  contributories  and  that  the  appli- 
cation by  the  representatives  of  Stocks  ought  to  be  allowed. 
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Abbott  v.  Sworder.^ 

July  7, 1852. 

Vendor  and  Purchaser — Specific  Performance — Reference  as  to 

Title  —  Costs. 

A  entered  into  a  written  contract  for  the  sale  of  an  estate  to  B.  B  declined  to  perform  the 
contract  on  the  ground  of  inadequacy  of  value.  In  a  suit  by  A  against  B  for  speciiic  per- 
formance, by  a  decree,  dated  in  April,  1851,  it  was  declared  that  A  was  entitled  to  a  specific' 
performance  of  the  agreement,  and  a  reference  was  made  to  the  Master  to  inquire  whether 
A  could  make  a  good  title,  and,  if  so,  to  state  when  such  good  title  was  first  shown,  and 
costs  were  reserved.  The  Master  found  that  a  good  title  was  made,  and  that  it  was  first 
shown  in  April,  1852 :  — 

Eddy  that  A  was  entitled  to  the  costs  of  the  reference  to  tho  Master. 

This  was  a  suit  for  specific  performance.  A  written  contract  for 
sale  was  executed  by  the  parties.  The  purchaser,  after  proceeding 
iot  some  time,  refused  to  perform  it  on  the  ground  of  inadequacy  of 
value.  He  did  not,  however,  raise  any  objection  on  the  ground  of 
title.  The  cause  came  on  to  be  heajrd  before  Vice-Chancellor  Knight 
Bruce;  and,  by  a  decree  made  on  the. 28th  of  April,  1851,  it  was 
declared  that  the  plaintiff  was  entitled  to.  a  specific  performance  of 
the  agreement,  and  it  was  referred  to  the  Master  to  inquire  whether 
the  plaintiff  could  make  a  good  title  to  the  estate,  and,  if  so,  when 
such  good  title  was  first  shown  ;  and  the  costs  were  reserved  until  the 
Master  should  have  made  his  report.  The  Master,  by  his  report, 
found  that  the  plaintiff  could  make  a  good  title  to  the  estate,  and  that 
such  good  title  was  first  shown  on  the  1st  of  April,  1853. 

Russell  and  Hardy,  for  the  plaintif£ 

Malins  and  Hislop  Clarke,  for  the  defendant,  contended  that  the 
costs  of  the  reference  as  to  title  ought  to  be  borne  by  the  plaintiff,  as 
a  good  title  had  not  been  made  out  until  April,  1852. 

The  following  cases  were  cited: — Long' w.  Collier,  A  Buss,  269; 
Townsend  v.  Champernowne,  3  You.  &  C.  505 ;  Oroome  v.  Lediard,  2 
Myl.  &  K.  293 ;  Scoones  v.  Morrell,  1  Beav.  251 ;  Monro  v.  Tayhr, 
21  Law  J.  Rep.  (n.  s.)  Chanc.  525 ;  s.  c.  11  Eng.  Rep.  175 ;  and  Sugd. 
Ven.  and  Pur.  vol.  3,  p.  143,  (10th  edit.) 

'Parker,  V.  C.  The  decree  reserved  the  consideration  of  the  cos^s 
of  this  suit  until  the  Master  should  have  made  his  report  The  in- 
vestigation of  the  title  seems  to  have  proceeded  up  to  a  certain  point, 
and  then  the  defendant  insisted  that  the  contract  was  not  binding  on 
him  for  a  certain  reason  ;  and,  thereupon,  the  further  investigation  of 
the  title  stopped,  and  the  plaintiff  filed  his  bill  to  enforce  specific  per- 
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formance  of  the  contract,  and  obtained  a  decree.  I  entertain  no 
doubt  that  a  plaintiff,  getting  a  decree  for  specific  performance,  is 
entitled  to  the  general  costs  of  the  suit ;  and  the  only  question  is  as 
to  the  costs  uf  the  reference  as  to  title.  The  rule  of  the  court  is  very 
clear  as  to  this.  When  the  parties  have  a  dispute  as  to  the  title,  and 
the  question  of  specific  performance  turns  on  it,  the  Court,  if  it  finds 
that  the  plaintiff  was  in  the  wrong  at  the  time  when  he  filed  the  bill, 
considers  that  fact  in  disposing  of  the  costs  of  the  suit,  and  sometimes 
makes  a  decree  for  specific  performance  only  on  the  terms  of  his  pay- 
ing the  costs,  because  he  was  in  the  wrong  when  the  bill  was  tiled. 
This  case,  however,  does  not  belong  to  that  class.  Here  the  reason 
for  refusing  to  complete  was  a  question  on  the  validity  of  the  con- 
tract. According  to  the  case  of  Croonie  v.  Lediardj  the  general  rule 
would  entitle  the  plaintiff  to  the  costs  of  the  reference  as  well  as  to 
the  general  costs  of  the  suit.  The  plaintiff  was  under  a  condition  to 
make  out  a'  good  title,  which  he  would  have  done  at  his  own  expense 
if  there  had  been  no  suit  instituted.  I  think  that  the  defendant  has 
brought  upon  himself  the  costs  occasioned  by  having  the  title  inves- 
tigated in  the  Master's  ofiice.  The  only  doubt  which  I  have  is 
occasioned  Ijy  the  direction  in  the  decree,  which  seems  to  be  in  some 
degree  inconsistent  with  that  view.  By  the  decree  it  was  referred  to 
the  Master  to  inquire  when  a  good  title  was  first  shown.  I  think, 
however,  that  I  am  not  bound  by  the  form  of  the  decree  in  this  case 
to  depart  from  the  general  rule  that,  where  the  purchaser's  conduct 
had  led  to  the  institution  of  the  suit,  he  is  to  pay  the  costs  before  the 
Master. 


Lord  Torrington  r.  Bowman.^ 

Aagust  4,  1852. 

Will — Construction  —  Estate  in  Fee. 

A  testator,  by  his  will  dated  in  1795,  gave  certain  pecuniary  legacies,  and  then  gave  all  the 
residae  of  his  effects,  real  and  personal,  to  A  and  B,  and  then  cave  an  annuity  for  the  life 
of  C,  and  then  gave  all  his  lands  in  the  conntv  of  Kent  and  elsewhere,  with  his  personal 
estate,  to  three  trustees,  (naming  them,)  their  neirs  and  assigns,  in  trust  for  the  purposes 
above  mentioned :  — 

Udd,  that  A  and  B  t9ok  an  equitable  estate  in  fee  in  the  lands  in  the  county  of  Kent. 

R  Sex,  by  his  will  dated  the  7th  of  July,  1795,  gave  certain 
pecuniary  legacies  therein  mentioned.  The  will  then  contained  this 
clause :  —  "  All  the  residue  of  my  effects,  either  real  and  personal,  I 
give  to  my  daughters  Elizabeth  and  Catherine.'i    The  will  then  con- 
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tained  a  gift  of  an  annuity  for  the  life  of  another  daughter,  and  then 
concluded  as  follows :  —  "I  give  all  my  lands  in  the  county  of  Kent 
and  elsewhere,  with  all  my  personal  estate,  to  J.  Bannister,  J.  Sea- 
brook  and  C.  Funnell,  their  heirs  and  assigns,  in  trust  for  the  purposes 
above  mentioned,  and  I  do  constitute  them  executors  of  this  my  will." 
The  testator  died  in  1795,  leaving  his  three  daughters  named  in  his 
will  surviving. 

This  was  a  special  case,  the  question  being,  whether  the  two 
daughters  Elizabeth  and  Catherine  took  an  estate  in  fee  in  the  lands 
in  Kent. 

Bacon  and  Poumallj  Malins  and  W.  D.  LewiSy  for  the  different 
parties. 

The  following  cases  were  cited  :  —  Doe  d.  Hick  v.  Dritig-y  2  M.  & 
S.  448 ;  Doe  d.  Haw  v.  Earles,  15  Mee.  &  W.  450 ;  Hogan  v.  Jack* 
son,  Cowp.  299;  s.  c.  3  Bro.  P.  C.  388,  (Toml.  edit) ;  Challenger  v. 
Shepherd,  8  Term  Rep.  597;  Knight  v.  Selby,  3  Man.  &  G.  92; 
]\(oore  V.  Cleghorn,  17  Law  J.  Rep.  (n.  s.)  Chanc.  400. 

Parker,  V.  C,  said,  that  he  considered  that  the  real  estate  passed 
to  the  two  daughters  named.  Hogan  v,  Jackson  decided  that  "  real 
effects  "  meant  real  property.  Here  there  was  a  devise  of  lands  in 
Kent,  and  a  bequest  of  personal  estate  to  trustees  for  certain  pur- 
poses, that  is,  to  pay  the  legacies  and  charges  mentioned  in  the  earlier 
part  of  the  testator^s  will.  What,  then,  was  to  be  done  with  the 
residue  —  the  residue  of  the  real  as  well  as  of  the  personal  estate? 
The  testator  had  given  it  to  |iis  two  daughters,  who,  therefore,  took 
an  equitable  estate  in  fee,  subject  to  the  legal  estate  in  the  trustees. 


Blann  v.  Bell.* 

November  12  and  13, 1852. 

Will —  Construction —  Gift  of  Dividends —  Life  hiterest--^  Enjoy^ 
ment  in  Specie —  Rehearing  before  the  full  Court 

A  testator  gave  the  residue  of  his  estate  to  trustees  to  pay  the  dividends  of  1.500/.  stock  to 
A  for  life,  and  after  to  divide  the  dividends  between  E.  B.  and  F.  R.  and  the  snrAivor  of 
them.  He  gave  the  i-esidae  of  his  freehold,  copyhold,  and  leasehold  estates,  and  all  other 
his  estate  and  effects,  npon  trast  to  pay  the  dividends,  interest,  rents  and  annual  produce  to 
his  wife,  E.  B.,  for  life,  with  remainder  to  F.  R.  for  life,  with  remainders  over.  The 
testator  had  leasehold  property,  canal  and  insurance  shares,  and  Dutch  bonds.  F.  R- 
died:  — 

Edd^  affirming  a  decree  of  ^e  court  below,  first,  that  E.  B.  was  only  entitled  to  a  life  estate 
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in  the  dividends  of  the  1,500/.  stock;  and  secondlj,  that  she  was  not  entitled  to  enjoy  the 
shares  and  Dutch  bonds  in  specie,  though  she  was  as  to  the  leaseholds. 

Where  an  appoil  has  been  completely  heard  before  this  court,  and  judgment  given,  it  will 
not  permit  the  case  to  be  reheard  before  the  full  court,  although  the' members  of  this  court 
have  differed  in  opinion.  \ 

This  was  an  appeal  from  a  decree  of  the  late  Vice- Chancellor 
Parker  (reported  21  Law  J.  Rep.  (n.  s.)  Chanc.  811 ;  s.  c.  13  Eng. 
Rep.  188.)  The  facts  are  there  fully  stated,  and  the  following  short 
sammary,  will,  therefore,  be  sufficient  Thomas  Blann,  the  testator 
in  the  suit,  gave  the  residue  of  his  real  and  personal  estate  to  trustees 
upon  trust  to  pay  the  dividends  of  1,500/.  reduced  bank  annuities,  to 
Mrs.  Sarah  Twitchin  for  life,  and  after  her  death  to  divide  the  divi- 
dends of  the  same  sum,  equally  between  his  wife,  Edith  Blann,  and 
his  niece,  Frances  Rayner,  and  the  survivor  of  them.  And  as  to  the 
rest,  residue,  and  remainder  of  his  freehold,  copyhold,  and  leasehold 
estates,  and  all  other  his  estate  and  effects,  upon  trust  to  pay  the^divi- 
dends,  interest,  rents,  profits,  and  annual  produce  to  his  wife,  Edith 
Blann,  for  life,  with  remainder  to  Prances  Rayner  for  life,  with  re- 
mainders over.  The  testator  was  possessed  of  leaseholds,  shares  in 
insurance  companies,  and  Dutch  bonds.  Sarah  Twitchin  died,  as  did 
also  Frances  Rayner,  and  Vice- Chancellor  Parker  held  that  the  wi- 
dow was  entitled  to  a  life  interest  only  in  the  dividends  of  the  1,500/. 
reduced  annuities,  and  not  entitled  to  the  capital ;  and  that,  although 
she  was  entitled  to  the  enjoyment  in  specie  of  the  leaseholds,  she  was 
not  so  as  to  the  shares  and  Dutch  bonds,  which  were  accordingly 
directed  to  be  converted. 

Mrs.  Blann  now  appealed  from  the  whole  decre«,  excepting  so  far 
as  related  to  the  leaseholds.  The  two  questions  argued  on  the  appeal 
were,  whether  Mrs.  Blann  was  entitled  to  the  1,500/.  stock  absolutely, 
or  only  to  a  life  interest  in  the  dividends,  and  whether  she  was  entitled 
as  tenant  for  life  of  the  residue  to  the  enjoyment  in  specie  of  the 
shares  and  Dutch  bonds. 

Malins  and  W,  Collins^  for  the  appellant.  The  rule  is  well  settled, 
that  a  gift  of  the  rents  of  real  estate  will  pass  the  fee,  and  an  indefi- 
nite or  unlimited  gift  of  the  dividends  of  stock  or  of  the  interest  of 
money,  will  carry  the  capital  stock  and  the  principal  money.  Hum- 
phrey V.  Humphrey^  1  Sim.  N.  S.  536 ;  s.  c.  6  Eng.  Rep.  113. 

[Knight  Bruce,  L.  J.  A  sum  of  government  stock  is  but  a  per- 
manent annuity,  the  absolute  property  in  it  consisting  of  a  right  only 
to  receive  the  dividends.] 

Had  the  gift  here  been  to  Mrs.  Blann  and  the  testator's  niece,  and 
the  survivor  of  them,  without  the  interposition  of  a  life  estate  to  Sa- 
rah Twitchin,  no  doubt  could  have  existed.  Can  then  the  preceding 
gift  for  life  make  any  difference  ?  Assuredly  not.  It  is  nowhere  said 
that  this 'fund  is  to  fall  into  the  residue.  The  context  of  the  will 
shows  that  where  a  mere  life  interest  is  intended  to  be  given,  it  is 
plainly  expressed. 

Then  as  to  the  residue,  it  is  submitted  that  the  majority  and  most 
important  of  the  modern  authorities  favor  the  enjoyment  of  property 
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in  specie,  far  more  so  than  former  decisions.  From  the  cases  of  Al- 
cock  V.  Sloper,  2  Myl.  &  K.699;  ColHns  v.  Collins^  2  Myl.  &  K.  703; 
Pickering  v.  Pickerings  4*Myl.  &  Cr.  289 ;  Daniel  v.  Wamren^  2  You. 
&  Col.  C,  C.  290 ;  Oakes  v.  Strachey^  13  Sim.  414 ;  and  Burton  v. 
Mounts  2  De  Gex  &  S.  383,  the  principle  is  to  be  collected,  that  wher- 
ever the  testator  uses  such  language,  as  while  expressly  directing  en- 
joyment in  specie  as  to  part  of  his  property,  at  the  same  time  justifies 
the  extension  of  the  rule  to  the  general  property,  there  the  express  direc- 
tion with  regard  to  the  particular  part  is  held  to  afford  an  inference 
that  the  whole  of  his  property  was  intended  to  be  enjoyed  in  the 
same  manner.  Here  as  to  the  leaseholds,  the  direction  as  to  enjoy- 
ment of  them  in  specie  is  plain ;  and  the  inference  is,  that  the  same 
was  intended  with  regard  to  the  remaining  property.  As  to  the  cases 
of  Bethune  v.  Kennedy^  1  Myl.  &  Cr.  114 ;  Vaughan  v.  Buck^  1  PhiL 
75 ;  and  Mills  v.  Mills^  7  Sim.  501,  if  cited,  it  is  sufficient  to  say  that 
they  conflict  yrith  the  general  current  of  authorities  on  this  subject. 

Walker^  Russell^  Bacon^  Wtllcocky  YoungCy  E.  F.  Smith,  Little,  and 
Giffards  appeared  in  support  of  the  decree. 

Knight  Bruce,  L.  J.  With  regard  to  the  question  of  conve^ion, 
we  have  upon  this  will  no  flifiiculty  whatever.  Whether  the  cases  of 
Burton  v.  Mount,  Daniel  v.  Warren,  and  Hunt  v.  Scott,  1  De  Grex  & 
S.  219,  were  or  not  correctly  decided  by  me,  this  will,  I  think,  certainly 
exhibits  no  intention  of  retaining  the  property  in  specie.  It  would 
be  very  dangerous  to  break  down  the  useful  general  rule  laid  down  in 
the  case  of  Howe^.  Lord  Dartmouth,  7  Ves.  137,  upon  slight  grounds. 
It  would  introduce  great  room  for  uncertainty  and  difficulty  in  the 
administration  of  estates.  Perhaps  some  decisions  have  broken  into 
the  rule  of  Howe  v.  Lord  Dartmouth  upon  grounds  too  slight,  but 
upon  this  it  is  unnecessary  to  give  a  judicial  opinion.  To  this  will, 
the  observation,  in  part  if  not  the  whole  of  the  observation  I  made 
in  the  case  of  Sutherland  v.  Cooke,  1  Coll.  498,  applies,  namely,  that 
it  lies  upon  those  who  assert  that  any  part  of  the  property  is  not  to 
be  converted,  to  show  it.  I  am  of  opinion  that  it  has  not  been  shown 
here,  except  as  to  the  leaseholds,  and  as  to  that  in  a  manner  not  lead- 
ing  to  the  inference  that  the  same  rule  is,  therefore,  to  apply  to  the 
other  part  of  the  personal  estate.  As  to  this  question  I  concur  in 
the  view  taken  by  the  Vice-Chaucellor. 

* 

Lord  Cranworth,  L.  J.  Primd  facie,  where  the  gift  of  residue  is 
to  a  person  for  life,  and  then  to  others  in  succession,  the  rule  laid 
down  in  Howe  v.  Lord  Dartmouth  is  to  prevail.  There  may  be  cir- 
cumstances in  the  case  which  take  it  out  of  the  general  rule,  but  I 
am  of  opinion  that  no  such  circumstances  exist  here ;  on  the  contrary, 
if  the  whole  will  were  spelt  for  the  purpose  of  finding  out  the  inten- 
tion on  this  part  of  the  case,  I  think  there  is  that  in  it  which  might 
furnish  an  argument  that  the  testator  intended  the  general  rule  to  be 
observed.  From  the  circumstance  that  the  testator  directs  the  trus- 
tees to  pay  after  his  wife's  decease  a  sum  of  10,000/1  sterling,  accord- 
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ing  to  her  appointment,  it  might  be  argued  that  the  testator  conaidered 
money  to  be  the  form  in  which  hia  property  would  then  exist.  Upon 
that,  however,  it  is  unnecessary  to  rely,  for  I  think  with  my  learned 
brother  that  primd  facie  the  general  rule  is  to  prevail.  Upon  the  other 
question  in  the  case  I  feel  more  doubt 

November  13.  Walkerj  Giffdrdj  and  other  counsel  for  parties  inte- 
rested in  the  residue,  contended,  that  throughout  this  will  the  testator 
had  drawn  a  very  broad  distinction  between  capital  and  income  when 
dealing  with  his  property.  That,  in  the  bequest  of  the  1,500/.,  the 
word  "  survivor  "  could  have  no  meaning  as  applicable  to  a  division 
of  the  capital,  for  it  was  impossible  to  hold  that  a  fund  could  be  divi- 
ded between  two  persons  and  the  survivor.  Between  two  there  might 
be  a  division,  but  the  moment  there  was  a  survivor,  the  possibility  of 
division  was  gone.  The  word  "  survivor,"  however,  as  applicable  to 
the  enjoyment  of  income  was  sensible  enough.  The  cases  of  Innes 
v.  Mitchell,  6  Ves.  464,  and  Cooke  v.  Bowlevy  2  Keen,  54,  were  suffi- 
cient to  show  that  the  rule  that  an  indefinite  and  unlimited  gift  of 
dividends  confers  a  title  to  the  capital  was  by  no  means  inflexible. 
They  submitted  that  the  .decree  below  was  right,  and  that  the  appeal 
should  be  dismissed. 

Malins  was  heard  in  reply. 

Lord  Cranworth,  L.  J.  The  only  question  upon  which  the  court 
is  to  give  its  opinion  is,  as  to  the  bequest  of  1,500/.  stock.  There 
are  several  other  legacies  upon  which,  perhaps,  the  same  question 
arises,  but  this  legacy  is  the  only  one  under  consideration.  Upon 
this  question  I  have  come  to  the  same  conclusion  as  the  Vice- 
Chancellor,  and  very  much  upon  the  same  grounds.  The  point  is 
this:  the  testator  directed  his  trustees  to  stand  possessed  of  1,500/. 
3/.  per  cent  reduced  bank  annuities,  to  pay  the  dividends  thereof  to 
Mrs.  Twitchin,  for  her  life,  and  then  he  said,  "  at  her  death,  I  direct 
the  dividends  arising  from  the  said  sum  of  1,500/.  3/.  per  cent  reduced 
bank  annuities,  to  be  equally  divided  between  ray  said  wife  Edith 
Blann  and  my  niece  Frances  Rayner,  and  the  survivor  of  them." 
The  contention  is,  that  the  gift  of  dividends  to  Mrs.  Blann  is  equiva- 
lent to  a  gift  of  the  capital  of  the  stock,  on  the  well-known  rule  of 
construction  adopted  generally  by  this  and  other  courts,  founded,  I 
believe,  on  the  old  feudal  law,  that  a  devise  of  4he  rents  and  profits 
of  real  estate  carries  with  it  the  property  in  the  land,  inasmuch  as 
the  whole  beneficial  interest  in  reality  consists  in  the  right  to'  take 
the  rents  and  profits.  The  same  is  the  case,  as  pointed  out  by  my 
learned  brother,  with  that  description  of  personal  property  called 
"government  stock;"  for  there  nothing  exists  but  the  right  to  receive 
the  dividends.  The  rule,  however,  is  not  confined  to  a  sum  of  stock, 
but  applies  equally  to  a  sum  of  money.  A  gift  of  the  dividends  of 
1,000/.  carries  with  it  the  capital  sura  of  1,000/.  The  question  is, 
whether  the  rule  is  applicable  to  the  present  case ;  whether,  in  this 
case,  the  direction  to  pay  the  dividends  means  that  the  wife  and 
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niece  and  the  survivor  (whatever  "survivor"  may  be  supposed  to 
mean)  indicates  that  the  corpus  of  the  fund  is  to  be  taken,  or  only 
the  dividends,  for  the  life  of  the  survivor.  Upon  this,  I  have  come 
to  the  conclusion  that  the  Vice- Chancellor's  construction  is  the  right 
one.  The  rule  he  acted  on  is  one  which  has  been  adopted  for  conve- 
nience, and  ought  not  lightly  to  be  departed  from.  It  was  acted 
upon  in  Humphrey  v.  Humphrey^  and  is  the  correct  principle,  unless 
there  be  something  to  show  that  the  rule  is  inapplicable  to  the  par* 
ticular  case.  Here  it  is  almost  impossible  of  application.  What 
did  the  testator  give  to  the  two  to  take  equally  between  them? 
Clearly  a  life  interest  only.  That  is  not  disputed.  It  is  agreed  that 
they  take  a  life  interest  only  during  their  joint  lives.  It  has  hap- 
pened, indeed,  here,  that  one  of  the  legatees  died  in  the  lifetime  of 
the  tenant  for  life,  but  the  same  interpretation  must  be  adopted  as 
if  both  had  survived  her.  It  is  contended,  that  if  one  died  the  other 
.  is  to  take  the  capital ;  but  why  so,  if  she  only  takes  an  interes);  for 
life  during  the  joint  lives  ?  I  think  dividends  here  does  not  m'ean 
corpus^  but  "  interest,"  as  distinguishable  from  corpus.  What  is  the 
survivor  to  take  ?  Why  only  the  same  thing  as  the  deceased  co- 
legatee.  She  stands  in  her  place  as  to  her  half,  and  takes  only  the 
same  interest  as  she  did,  namely,  a  life  interest.  I  think  that  is  the 
reasonable  construction  to  be  put  upon  this  obscure  clause ;  but  as 
the  question  is  a  very  reasonable  one  to  bring  before  the  court,  I 
think  all  the  costs  should  be  paid  out  of  the  capital  stock. 

Sir  Knioht  Bruce,  L.  J.  This  appeal  raised  but  two  questions. 
One,  the  point  of  conversion.  On  that  point  we  both  delivered  our 
opinion  yesterday,  in  conformity  with  the  view  taken  on  that  part 
of  the  will  by  the  able  and  excellent  judge  whose  loss  we  all  deplore. 
Subsequent  consideration  has  confirmed  me  in  that  view.  The  other 
point  is  as  to  the  meaning  in  this  particular  will  of  the  peculiar 
passage  relating  to  the  1,500/.  stock,  which,  after  the  death  of  Mrs. 
Twitchin,  directs  them  to  be  paid  in  this  way :  —  "I  direct  the  divi- 
dends arising  from  the  said  sum  of  1,500/.  3/.  per  cent,  reduced  bank 
annuities,  to  be  equally  divided  between  my  said  wife  Edith  Blann 
and  my  niece  Frances  Rayner,  and  the  survivor  of  them."  Sir 
James  Parker  held,  that  these  words  ought  not  to  be  considered  as 
giving  an  absolute  interest  in  the  1,5007.  to  the  survivor  of  the  two 
legatees  in  remainder.  My  learned  brother  is  of  the  same  opinion, 
as  he  has  just  declared  and  explained.  Since  that  is  so,  and  I  have 
no  other  point  of  appeal  before  me,  the  total  affirmance  of  the  decree 
becomes  necessary  upon  both  the  points.  Upon  this  part  of  the 
decree,  however,  I  have  entertained  very  considerable  doubt  Upon 
it  my  mind  is  not  yet  made  up,  and  if  it  were  material  that  my  mind 
should  be  made  up,  I  should  have  requested  a  postponement  of  the 
case  for  that  purpose.  It  is  not,  however,  material  that  it  should,  for 
the  reason  I  have  stated,  and  for  the  further  reason  that  my  learned 
brother  is  of  opinion  that,  the  appeal  being  reasonable,  all  the  costs 
should  be  paid  out  of  the  fund.  Therefore,  I  do  not  think  I  ought 
to  delay  the  final  disposal  of  the  case. 
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Malins.  As  one  of  your  lordships  has  expressed  a  doubt  tfpon  one 
of  the  questions  raised  upon  this  appeal,  perhaps  the  appellant  may 
be  permitted  to  have  the  benefit  of  the  judgment  of  the  full  court, 
by  the  case  being  reheard  there. 

Sir  Knight  Bruce,  L.  J.  No.  I  do  not  think  it  would  be  correct 
to  give  such  permission.  This  case  has  been  fully  heard,  and  the 
appeal  must  rest  here. 

Lord  Cranworth,  L.  J.  I  am  of  the  same  opinion.  This  case 
has  been  heard  and  judgment  has  been  pronounced,  and  no  hearing 
should  be  permitted  before  the  full  court.  In  cases  of  difficulty,  as 
in  StantorCs  case,  21  Law  J.  Rep.  (N.  S.)  Bankr.  7,  s.  C  8  Eng. 
Rep.  283,  there  has  been  a  rehearing  before  the  full  court ;  but  there 
was  a  very  material  distinction  from  this,  for  although  it  was  fully 
argued  before  us,  no  judgment  was  pronounced.  The  application 
cannot  be  acceded  to. 


Patrick  v.  Andrews.^ 

December  11  and  20,  1852. 

Ouardian  ad  Litem —  Sole  Defendant  —  Trustee  —  Non  Compos. 

The  coort  refused  to  appoint  the  solicitor  of  a  trustee  his  fifoardian  ad  litem  to  pnt  in  an 
answer  to  a  bill  of  complaint  filed  against  him,  though,  from  age  and  infirmity,  he  was 
incapable  of  transacting  business. 

This  suit  was  instituted  by  Edward  Patrick  and  others  against 
Samuel  Andrews,  to  carry  into  effect  the  trusts  of  an  indenture  of 
settlement,  dated  the  24th  of  September,  1806,  ftiade  upon  the  mar- 
riage t)f  Edward  Patrick  with  Sarah  Binstead,  under  which  the 
plaintiffs  claimed  to  be  interested  in  several  sums  of  1,000/.  consols, 
465/.  I85.  2d,  3/.  5s.  per  cent  annuities,  and  210/.  0^.  2d.  cash.  It  was 
stated  in  the  bill  that  S.  Andrews,  the  surviving  trustee  of  the  settle- 
ment, had,  for  some  years  past,  been  of  unsound  mind  and  unequal 
to  manage  business,  but  that  no  commission  of  lunacy  or  other  simi- 
lar proceeding  had  ever  been  issued  against  him,  and  that  in  conse- 
quence the  dividends  arising  from  the  funds  had  not  been  applied. 
*  The  bill  was  served  upon  the  defendant  by  being  left  at  his 
dwelling-house. 

Freeliriff  now  appeared,  and  stated  that  the  defendant  was  about 
eighty-five   years  old,  and  since  1849  had  been  incapacitated  by 

1  22  Law  J.  Bep.  (n.  s.)  Chanc.  240. 


454  COURTS   OP  CHANCERY,  1852. 

Vamcy  v.  Forvrard. 

attacks  of  apoplexy  from  attending  to  business ;  that  from  the  time 
of  his  first  attack  in  1840,  Q.  J.  Melluish  had  acted  as  his  legal 
adviser,  and  had  managed  his  property,  and  that  notices  of  encum- 
brances on  the  fund  had  been  served  upon  the  defendant ;  that  his 
only  near  relative  was  a  sister,  who  was  also  imbecile  from  age  and 
from  attacks  of  paralysis,  and  it  was  asked  that  C.  J.  Melluish  might 
be  appointed  guardian  ad  litem  to  put  in  the  answer  of  the  defendant, 
and  defend  the  suit  on  his  behalf.  Lee  v.  Ryder^  6  Madd.  294,  in 
which  case  an  inquiry  was  directed;  BidduJph  v.  Lord  Camays, 
9  Beav.  548 ;  Brooks  v.  Joblinff,  2  Hare,  156 ;  HowliU  v.  WiUyrahaniy 
5  Madd.  423. 

• 

The  Master  op  the  Rolls,  after  looking  at  the  affidavits,  said, 
he  found  no  precedent  for  appointing  the  solicitor  of  a  defendant, 
under  similar  circumstances,  the  guardian  ad  litem;  he  must,  there- 
fore, refuse  the  application,  and  the  peirties  must  proceed  in  the  usual 
way.* 


Varney  V,  Forward.^ 

January  19, 1853. 

Special  Claims  Leave  to  file. 

A  claim  for  foroclosore  by  a  mortgagee  with  power  of  sale,  and  a  proviso  that  the  power 
ihould  not  prejudice  his  right  to  foreclose  «or  his  other  rights  as  mortgagee,  is  a  special 
claim,  and  requires  the  leave  of  the  court  to  file  it. 

The  plaintiff  was  mortgagee  with  power  of  sale,  and  was  desirous 
of  filing  a  claim  of  foreclosure.  The  mortgage  deed  contained  the 
common  proviso,  that  the  power  of  sale  should  not  prejudice  the 
rights  of  the  mortgagee  to  foreclose  the  equity  of  redemption,  or  his 
other  rights  as  mortgagee.  • 

Rogers,  submitted  to  the  court,  whether  it  was  necessary  to  obtain 
leave  to  file  the  claim,  and  said  it  was  requisite  to  set  out  the  mort- 
gage deed  more  fully  than  was  prescribed  by  the  form  given  in  the 
orders  of  April,  1850,  in  the  case  of  a  simple  mortgage. 

Wood,  V.  C,  said  he  thought  it  was  a  case  in  which  leave  might 
be  asked  to  file  the  claim. 


"  See  Egremont  v.  Egremont,  22  Law  J.  Rep,  (n.  s.)  Chanc.  108 ;  s.  Cpost 
3  32  Law  J.  Rep.  (n.  s.)  Chanc.  247. 
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Bryan  v.  Mansion.^ 

July  19, 1852. 

Will  —  Construction  —  Failure  of  Issue. 

Bequest,  bj  a  will  dated  in  1819,  of  a  Bum  of  stock  to  trustees,  upon  trust  to  pay  the  dividends 
to  A.  the  wife  of  B,  for  life,  and,  after  her  death,  if  she  should  have  no  issue  livinj^  at  her 
death,  to  B  for  life;  but,  if  she  should  leave  issue,  then  to  pay  a  moiety  of  the  dividends 
to  B  for  life,  and  the  other  moiety  to  be  applied  for  the  benefit  of  such  issue,  as  the  trustees 
should  think  fit ;  and  as  to  a  moiety  of  the  capital,  after  the  death  of  A,  and  after  the  death 
of  the  survivor  of  A  and  B,  as  to  the  whole  of  the  capital,  to  divide  the  same  amon^  the 
children  of  A;  and  if  A  should  die  in  the  lifetime  of  B,  leaving  issue,  and  such  issue 
should  die  in  the  lifetime  of  B  under  age  and  unmarried,  then  to  pay  the  whole  of  the 
income  to  B  for  his  life ;  and,  after  the  death  of  the  survivor  of  A  and  B,  and  the  failure 
of  issue  of  A,  to  transfer  the  stock  to  C.    A  died  without  issue,  leaving  B  surviving :  — 

27e///,  that  by  the  word  "  issue  "  was  meant  children,  and  that  by  the  words  at  the  end  of  the 
will,  "  failore  of  issue/'  was  meant  failure  of  children. 

Mrs.  Bryan,  by  her  will,  dated  the  10th  of  August,  1819,  gave  a 
sum  of  stock  to  certain  ti'ustees  therein  named.  The  will  then  pro- 
ceeds as  follows  :  —  "  Upon  trust  that  they,  or  the  survivors,  &c.,  do 
and  shall  pay  and  apply  the  dividends  and  produce  thereof,  when  and 
as  the  same  shall  be  received,  unto  my  niece,  Mary  Doyle,  wife  of  Sir 
J.  M.  Doyle,  for  her  life,  and,  after  her  decease,  in  case  her  husband, 
the  said  Sir  J.  M.  Doyle,  shall  survive  her,  and  she  shall  have  no  issue 
living  at  her  decease,  then  the  said  Sir  J.  M.  Doyle  for  his  life  ;  but  in 
case  she  shall  leave  issue,  then  one  moiety  or  half  part  only  of  such 
dividends  and  produce  to  be  paid  to  the  said  Sir  J.  M.  Doyle  for  his 
life,  and  the  other  moiety  thereof  to  be  applied  during  his  life  to  and 
for  the  benefit  of  such  issue  of  my  said  niece  for.  their  respective 
minorities,  as  my  said  trustees  for  the  time  being  shall  think  fit  and 
proper ;  and  from  and  after  the  decease  of  my  said  niece,  then,  as  to 
one  moiety  or  half  part  of  the  said  capital  stock,  and,  after  the  decease 
of  the  survivor  of  my  said  niece  and  of  her  said  husband,  then  as  to 
the  whole  of  the  said  capital  stock,  upon  trust  to  pay,  transfer  and 
divide  the  same  respectively  unto,  between  and  amongst  all  the  child- 
ren of  my  said  niece,  either  by  her  said  present  or  any  future  husband, 
in  the  shares  and  proportions,  and  in  the  manner  following:  that  is  to 
say,  if  there  shall  be  only  one  such  child,  the  whole  to  such  only  child ; 
but  if  there  shall  be  a  son,  and  one  or  more  younger  child  or  children, 
then  one  half  part  thereof  to  such  son,  and  the  other  half  part  thereof 
unto  and  equally  amongst  such  younger  children,  the  shares  of  sons 
to  become  vested  at  their  respective  ages  of  twenty-one,  and  of 
daughters  at  their  respective  ages  of  twenty-one  years  or  at  their 
marriage  with  the  consent  of  her  or  their  parents  or  guardians,  which 
shall  first  ha()pen ;  and  in  case  of  the  death  of  any  such  child  before 
his  or  her  portion  shall  become  vested,  the  same  to  be  divided  equally 


1  22  Law  J.  Bep.  (n.  S.)  Chanc.  233 ;  17  Jur.  202. 
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between  the  brothers  and  sisters  of  the  child  so  dying,  and  to  become 
payable  in  like  manner  as  their  original  shares ;  and  in  case  there 
shall  be  only,  daughters,  the  whole  to  be  divided  equally  amongst  such 
daughters,  and  to  be  paid  and  payable  at  the  times  and  in  the  manner 
hereinbefore  mentioned.  And  my  will  is,  that  my  said  trustees  for 
the  time  being  shall,  during  the  minority  of  any  of  the  children  of 
my  said  niece,  apply  all  or  any  part  of  the  interest  of  the  expectant 
portion  of  such  children  in  or  towards  their  respective  maintenance, 
education,  or  advancement,  as  my  said  trustees  for  the  time  being 
shall  think  fit.  And  in  case  my  said  niece  shall  depart  this  life  in  the 
lifetime  of  her  said  present  husband,  leaving  issue,  and  all  such  issue 
shall  depart  this  life  under  age  and  unmarried  during  the  lifetime  of 
her  said  husband,  then  in  trust  to  pay  the  whole  of  the  said  dividends 
and  interest  to  the  said  Sir  J.  M.  Doyle  during  his  life,  and  from  and 
after  the  decease  of  my  said  niece,  and  of  the  said  Sir  J.  M.  Doyle, 
and  the  survivor  of  them,  and  failure  of  issue  of  my  said  niece,  upon 
trust  to  pay  and  transfer  the  whole  of  the  said  capital  stock  unto,  and 
equally  between  and  among,  all  the  daughters  and  younger  children 
of  my  nephew,  George  Bryan,"  &c. 

Lady  Doyle  died  without  issue,  leaving  her  husband,  Sir  J.  M. 
Doyle,  surviving. 

The  question  in  this  suit  was,  whether  the  gift  over  on  the  death  of 
the  survivor  of  Sir  J.  M.  Doyle  and  Lady  Doyle  took  effect. 

Russell  and  /  S.  MoorCy  Busk,  MalinSj  and  Renshato,  for  the  differ- 
ent parties. 

The  following  cases  were  cited  — 

Doe  d.  Rew  v.  Lucraft,  8  Bing.  386 ;  Carter  v.  BerUally  2  Beav. 
551 ;  Sead  v.  Randall^  2  You.  &  C.  C.  C.  231 ;  Baker  v.  Tucker,  3 
H.  L.  Cas.  106 ;  Trickep  v.  Trickey,  3  Myl.  &  K.  560  ;  Ellis  v.  Selby, 
7  Sim.  352 ;  Eno  v.  Eno,  6  Hare,  171 ;  Lady  Lanesborough  v.  FoXj 
Ca.  t  Talb.  262;  Bankes  v.  Holme,  1  Russ.  394,  n.;  Morse  v.  Lord 
Ormonde,  1  Russ.  382 ;  s.  c.  158  ;  5  Madd.  99  ;  Ellicombe  v.  GompertZy 
3  Myl.  &  Cr.  127  ;  Salkeld  v.  Vernon,  1  Eden,  64 ;  Malcolm  v.  Taylor, 
2  Russ.  &  ]VL  416 ;  Leeming  v.  Sherratt,  2  Hare,  14;  Ginger  v.  WhUe, 
Willes,  352. 

Parker,  V.  C.  I  consider  that  the  issue  referred  to  in  the  gift  over 
are  not  general  issue,  but  those  who  were  to  take  under  the  previous 
limitations.  The  testatrix  has  provided  for  all  the  children  of  Lady 
Doyle  who  were  to  take  vested  interests,  namely,  the  sons  at  their 
respective  ages  of  twenty-one  years,  and  daughters  at  their  respective 
ages  of  twenty-one  years  or  at  their  marriage  with  the  consent  of 
their  parents  or  guardians.  She  did  not  intend  any  son  to  take  who 
might  have  married  and  died  under  twenty-one,  leaving  issue.  I 
consider  it  to  be  a  rule  of  construction  not  now  to  be  •controverted 
that,  where  there  is  a  gift  to  some  only  of  a  class  and  then  a  gift  over 
upon  failure  of  all  the  class,  it  is  to  be  construed  upon  failure,  not  of 
the  whole  class,  but  of  those  only  who  were  mentioned  before.  This 
was  the  rule  laid  down  in  the  cases  of  Malcolm  v.  Taylor  and  Salkeld 
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V.  Vernon,  Among  others,  a  case  of  Doe  v.  Lucrafl  was  cited,  in 
which  Lord  Chief  Justice  Tindal  was  pressed  by  this  rule,  and  it 
appeared  that  he  did  not  dissent  from  it,  but  said  that  he  would  not 
apply  it  in  that  case,  so  as  to  make  the  word  ^^  issue  "  include  the 
word  issue  mentioned  before  with  the  restrictions  which  had  accom- 
panied the  mention  of  them ;  and  he  said,  "  If  we  were  to  import 
such  a  restriction  into  this  part  of  the  will,  we  ahould  manifestly  do 
violence  to  the  intention  of  the  testator  expressed  in  another  part." 
I  do  not  feel  that,  in  this  will,  I  am  obliged  to  call  in  aid  that  rule  of 
construction.  The  gift  here  is  "  on  failure  of  issue."  I  think  that 
the  word  ''  issue  "  'in  this  will  means  children,  and  thus  it  comes 
within  the  very  words.  .  It  is  obvious  that,  in  many  parts  of  this  will, 
"  issue "  must  mean  children.  The  testatrix  first  disposed  of  the 
income  of  the  fund  during  the  lives  of  Sir  John  and  Lady  Doyle  and 
the  survivor  of  them ;  and  then  she  proceeded  to  dispose  of  the 
capital ;  and  the  application  which  she  made  of  that  was,  that,  during 
the  lifetime  of  Sir  John  Doyle,  one  half,  and  after  the  decease  of  the 
survivor  of  them,  the  whole  was  given  to  the  children  of  Lady  Doyle, 
with  a  provision  for  the  maintenance  of  the  children  until  they  came 
of  age.  This  was  obviously  a  repetition  of  that  part  of  the  provision 
for  the  application  of  the  income  during  the  lives  of  them  and  the 
survivor  of  them :  in  case  she  should  leave  issue,  then  one  moiety  or 
half  part  only  of  the  dividends  was  to  be  paid  to  Sir  John  Doyle  for 
Ufe,  and  the  other  moiety  thereof  to  be  applied  during  his  life  for  the 
benefit  of  such  issue  of  the  niece  of  the  testatrix,  for  their  main- 
tenance, education  or  advancement,  during  their  respective  minorities ; 
and  this  was  followed  by  a  gift,  during  the  life  of  Sir  John  Doyle,  of 
half  the  capital  for  the  benefit  of  the  children  of  her  niece.  It  is 
obvious  that  she  did  not  mean  a  different  class  to  take  under  the 
latter  bequest  to  "  children  "  from  those  who  were  to  benefit  by  the 
former  gift  to  "  issue."  She  made  the  same  provision  for  children  eo 
nomine  as  she  before  made  for  "  issue,"  meaning,  according  to  my 
judgment,  children.  Then'  followed  the  clause,  "  In  case  ray  said 
niece  shall  depart  this  life  in  the  lifetime  of  her  said  present  husband, 
leaving  issue,  and  all  such  issue  shall  depart  this  life  unoer  age  and 
unmarried."  Here  issue  obviously  meant  children,  and  confirmed 
this  construction.  I  therefore  think  that,  without  calling  in  aid  the 
general  rule,  there  is  enough  in  this  will  to  show  that  the  failure  of 
issue  here  mentioned  meant  a  failure  of  children,  and  consequently 
the  gift  over  took  effect. 
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Thompson  v.  Teulon.  Teulon  v,   Tbulon.^ 

December  17,  1852. 

Will — Construction — Cumulative  Legacies  —  Vesting  — AppotnimetU. 

A  testator  bj  his  will,  gave  to  each  of  two  daaghters  the  sam  of  1,000/.,  as  and  when  they 
shoald  respectively  attain  the  age  of  twenty-Hve  years,  or  be  married  with  the  consent  of 
his  executors ;  but  in  case  either  should  die  under  the  age  of  twenty-five  years,  or  should 
marry  without  consent,  he  directed  that  the  legacy  to  such  one  as  should  die  under  that 
age-  or  marry  without  consent  should,  after  such  decease  of  them  respectively,  or  their 
respectively  marrying  without  consent,  fall  into  the  residue  of  his  estate :  — 

Hdd^  that  the  legacies  vested  respectively  on  the  happening  of  either  alternatives,  and  were 
not  contingent  on  the  happening  of  both  alternatives,  namely,  marrying  with  consent  and 
attaining  twenty*five. 

The  testator  by  the  same  will  directed  the  sum  of  1,0002.  to  be  invested,  as  and  when  each 
of  the  same  daughters  should  respectively  attain  twenty-five,  to  be  settled  upon  tmtt 
for  them  respectively  for  life,  with  remainder  to  their  respective  children,  with  a  proviso 
that,  if  either  should  die  without  leaving  issue,  the  trustees  of  the  will  should  stand  pos- 
sessed of  the  las^mentioned  trust  property  in  trust  for  the  survivor  upon  the  trusts  of  her 
original  bequest :  — 

Held^  that  the  legacies  directed  to  be  settled  were  cumulative  upon,  and  not  substitntionarj 
for,  the  legacies  of  the  same  amount  previously  given,  but  that  they  were  respectively  con- 
tingent upon  the  daughters  respectively  attaining  twenty-five  years  of  age;  and  therefore, 
that  the  daughter  who  attained  twenty-five,  and  had  issue,  did  not  take  any  interest  in  the 
legacy  directed  to  be  settled  upon  the  other  daughter,  who  died  without  issue  and  withoat 
having  attained  twenty-five. 

The  testator  bequeathed  certain  shares  of  the  residue  of  his  estate  to  trustees  upon  trust  to 
accumulate  for  such  of  his  issue  as  his  widow  should  by  deed  or  will  appoint  The  widow 
by  her  will,  referring  to  the  power,  appointed  certain  definite  sums  to  the  issue,  on  the 
express  supposition  that  the  snares  would  realize  a  certain  sum  per  share ;  but  if  not,  then 
she  directed  that  tlie  legatees  should  receive  in  proportion  to  their  respective  bequests :  — 

ZTe^,  that  the  appointment  extended  to  the  accumulations  of  the  shares. 

Samuel  Thompson,  the  testator  mentioned  in  the  caases,  died  in 
November,  1839;  and  by  his  will  of  the  5th  of  November,  1837, 
amongst  other  things  gave  and  bequeathed  as  follows  :  —  "I  give  and 
bequeathe  ft)  each  of  my  daughters,  Harriet  and  Caroline,  the  sum  of 
1,000/.  each,  as  and  when  they  respectively  shall  attain  the  age  of 
twenty-five  years,  or  be  married  with  the  consent  of  my  trustees  and 
executors,  or  the  major  part  of  them ;  but  in  case  either  of  my  said 
daughters  shall  die  under  the  age  of  twenty-five  years,  or  shall  marry 
without  the  previous  consent  of  my  trustees  and  executors,  or  the 
major  part  of  them,  then  I  direct  and  declare  that  the  legacy  oi^um  of 
1,000/.  hereby  given  to  such  one  of  my  said  two  daughters  as  shall  die 
under  the  age  of  twenty-five  years,  or"  shall  marry  without  such  con- 
sent as  aforesaid,  shall,  after  such  the  decease  of  my  said  daughters 
respectively,  or  their  respectively  marrying  without  such  consent  as 
aforesaid,  fall  into  and  form  part  of  the  residue  of  my  personal  estate, 
and  be  applied  therewith  and  as  part  thereof.     And  I  do  hereby  declare 
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And  direct  that  if  either  of  my  daughters  Harriet  and  Caroline  shall 
be  unmarried  at  the  age  of  twenty-one  years,  my  trustees  and  the 
survivors  and  survivor  of  them  shall,  out  of  my  general  personal 
estate,  and  the  interest,  dividends,  and  proceeds  thereof,  pay  to  my 
said  daughters  respectively  the  annual  sum  of  150/.  each,  by  eten 
and  equal  half-yearly  payments,  the  first  of  such  half-yearly  payments 
to  begin  and  be  made  at  the  expiration  of  six  calendar  months  from 
the  respective  days  on  which  my  daughters  Harriet  and  Caroline  shall 
attain  their  respective  ages  of  twenty-one  years,  and  be  continued  to 
them  respectively  until  the  said  several  sums  of  1,000/.  shall  become 
payable  to  or  forfeited  by  my  said  two  daughters  respectively.  And 
I  do  hereby  declare  and  direct  that  my  trustees  and  the  survivors  and 
survivor  of  them,  and  the  executors,  administrators,  and  assigns  of 
such  survivor,  do  and  shall,  when  and  as  soon  as  my  daughter  Har- 
riet Thompson  shall  attain  the  age  of  twenty-five  years,  lay  out  and 
invest  the  sum  of  1,000/.  in  the  purchase  of  stocks  in  some  or  one 
of  the  public  stocks  or  funds  of  England  or  America.  And  I  do 
hereby  declare  and  direct  that  my  trustees,  and  the  survivors  or  sur- 
vivor of  them,  and  the  executors,  administrators,  and  assigns  of  such 
survivor,  do  and  shall  stand  possessed  of  and  interested  in  the  said 
last-mentioned  stocks  or  funds,  and  the  dividends,  interest,  and  annual 
proceeds  thereof,  upon  such  and  the  same  trusts,  for  the  separate  use 
and  benefit  of  my  daughter  Harriet  Thompson,  during  her  life,  and 
after  her  decease  for  the  child  and  children  of  the  said  Harriet  Thomp- 
son who  shall  be  living  at  her  decease,  and  the  issue  of  such  child  or 
children,  if  any,  as  shall  be  then  dead  leaving  issue,  him,  hen  or  them 
surviving,  as  are  hereinafter  expressed,  declared,  and  contained,  of,  and 
concerning  the  eleven  one  hundredth  parts  or  shares  of  my  residuary 
estate  hereinafter  bequeathed,  in  trust  for  my  daughter  Elizabeth 
Robinson  and  her  issue.  And  I  do  hereby  farther  declare  and  direct 
that  my  trustees  and  the  survivors  and  survivor  of  them,  and  the  exe- 
cutors, administrators,  and  assigns  of  such  survjvor,  do  and  shall, 
when  and  as  soon  as  my  daughter  Caroline  Thompson  shall  attain 
the  age  of  twenty-five  years,  lay  out  and  invest  the  sum  of  1,000/.  in 
the  purchase  of  stock  in  some  or  one  of  the  public  stocks  or  funds  of 
England  or  America.  And  I  do  hereby  declare  and  direct  that  my 
trustees  and  the  survivors  or  survivor  of  them,  and  the  executors,  ad- 
ministrators, and  assigns  of  such  survivor  do  and  shall  stand  possessed 
of  and  interested  in  the  said  last-mentioned  stocks  or  funds  and  the 
dividends,  interest,  and  annual  proceeds  thereof,  upon  such  and  the 
same  trusts  for'the  separate  use  and  benefit  of  my  daughter  Caroline 
Thompson  during  her  life,  and  after  her  decease  for  the  child  and 
children  of  the  said  Caroline  Thompson  who  shall  be  living  at  her 
decease,  and  the  issue  of  such  child  or  children,  if  any,  as  shall  be 
then  dead  leaving  issue,  him,  her,  or  them  surviving,  as  are  hereinafter 
expressed,  declared,  and  contained,  of  and  concerning  the  eleven  one 
hundredth  parts  or  shares  of  my  daughter  Elizabeth  Robinson  and 
her  issue.  Provided  always,  and  I  do  hereby  declare  and  direct,  that 
in  case  either  of  them,  my  daughters  Harriet  and  Caroline,  shall  die 
without  leaving  any  child  or  issue  of  a  child  her  surviving,  or,  leav- 


460        COURTS  OF  CHANCERY,  1852. 

Thompson  v,  Teuloa. 

• 

ing  such,  every  such  child  or  issue  of  a  child  shall  die  before  he,  she 
or  they  shall  attain  a  vested  interest  or  vested  interests  in  the  said 
last-mentioned  trust  stocks,  to  be  purchased  with  the  said  respective 
sums  of  IjOOOZ.  and  1,000/.,  then  and  in  every  such  case  ray  trustees 
and  the  survivors  and  survivor  of  them,  and  the  executors,  admi- 
nistrators, and  assigns  of  such  survivor,  shall  stand  possessed  of  and 
interested  in  the  said  last-mentioned  trust  moneys,  stocks,  funds,  and 
securities  bequeathed,  in  trust  for  such  of  my  said  daughters  so  dying 
as  last  aforesaid,  in  trust  for  the  survivor  of  them,  upon  such  and  the 
same  trusts,  and  for  such  and  the  same  ends,  intents,  and  purposes  as 
arc  hereinbefore  expressed  and  declared  of  and  concerning  the  trust 
stocks,  funds,  and  securities  originally  bequeathed  in  trust  for  niy  said 
daughters  as  aforesaid." 

The  trusts  of  the  eleven  one-hundredth  parts  of  the  testator's  resi- 
duary estate  given  by  him  to  Elizabeth  Robinson  were  declared  to  be 
for  her  separate  use  for  life,  and  after  her  decease  for  her  children  liv- 
ing at  her  decease  and  the  issue  of  any  deceased  child  equally,  the 
issue  taking  per  stirpes,  the  shares  of  sons  to  be  paid  or  transferred 
at  twenty-one,  and  of  daughters  at  that  age  or  marriage,  with  benefit 
of  survivorship  and  accruer  on  death  before  those  events. 

The  testator,  in  like  manner,  gave  nine  one-hundredth  other  parts  of 
the  residue  in  trust  for  each  of  his  daughters  Harriet  and  Caroline, 
and  their  respective  children  and  issue,  upon  the  like  trusts. 

By  a  subsequent  proviso  the  testator  directed  the  dividends,  inte- 
rest, and  annual  proceeds  of  the  respective  parts  or  shares  of  his 
residuary  estate  and  effects,  bequeathed  in  trust  for  Harriet  and  Caro- 
line, which  might  accrue  or  become  due  before  they  should  respect- 
ively attain  their  respective  ages  of  twenty-five  years  or  be  married, 
to  form  part  of  his  residuary  estate  and  be  applied  accordingly. 

The  testator  -gave  seven  one-hundredth  parts  of  the  residue  to 
the  trustees  upon  trust,  to  accumulate  for  such  of  his  children  and 
their  Hsue  as  his  widow,  Mary  Thompson,  should,  by  deed  or  will, 
appoint. 

The  widow,  by  several  deeds  in  her  lifetime,  from  time  to  time, 
duly  appointed  various  parts  of  the  seven  shares ;  and  by  her  will  of 
the  28th  of  April,  1847,  appointed  the  remainder  as  follows :  —  "And 
whereas,  by  the  will  of  my  late  husband,  (on  which  the  residuary 
duty  has  been  paid,)  seven  shares  in  the  residue  of  his  estate  are 
placed  at  my  disposal,  to  give  to  any  of  my  children  during  my  life- 
time or  as  I  shall  dispose  of  by  my  will,  I  therefore  direct  the  trus- 
tees and  executors  of  my  late  husband's  will  to  pay  to  my  under- 
mentioned children  the  following  sums  of  money,  so  soon  as  they 
shall  have  got  in  the  residue  according  to  the  provisions  of  his  w^ill." 
Then,  after  enumerating  various  sums  which  were  to  be  paid  to  differ- 
ent children,  the  testatrix  added,  "  The  above  sums  being  named 
upon  the  supposition  that  the  said  seven  shares  will  ultimately  yield 
500/.  per  share;  and  I  further  direct  that,  in  the  event  of  a  less 
amount  being  realized,  the  said  respective  legatees  shall  receive  in 
proportion  to  their  respective  bequests,  except  only  my  son  Samuel 
Thompson,  who,  as  before  stated,  has  received  the  legacy  above  given 
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in  full.  And  I  hereby  constitute  and  appoint  ray  daughter  Sophia 
the  residuary  legatee  as  to  the  residue  of  the  said  shares  and  ray  per- 
sonal property." 

The  testator's  daughter  Harriet  married  the  defendant,  John  Sisson 
Steele,  by  whora  she  bad  several  children,  and  she  had  attained  her 
age  of  twenty-five  years.  The  testator's  daughter  Caroline  also 
raarried,  but  died  without  leaving  issue,  and  without  having  attained 
the  age  of  twenty-five  years.  The  trustees  of  the  will  had  paid  both 
the  nrst-raentioned  sums  of  1,000/.  on  the  respective  marriages  of 
Harriet  and  Caroline ;  and,  on  the  former  attaining  twenty-five,  set 
apart  the  sum  of  1,000/.  directed  to  be  invested  for  the  benefit  of  her- 
self and  her  children. 

The  bill  in  Thompson  v.  TeuloUy  was  filed  by  some  of  the  cestuis 
que  trust  against  the  trustees  and  the  other  cestuis  que  trust  and  cer- 
tain encumbrancers,  for  an  acccount  and  administration  of  the  testa- 
tor's estate,  the  removal  of  one  of  the  trustees  (Seymour  Teulon) 
and  an  injunction  to  restrain  the  trustees  from  receiving  the  testator's 
outstanding  estate.  The  bill  in  Teulon  v.  Teulon  was  filed  by  one  of 
the  cestuis  que  trust  (the  wife  of  the^  defendant  S.  Teulon)  against 
the  trustees  and  other  cestuis  que  trust,  for  a  like  account  and  admi- 
nistration, for  the  removal  of  such  of  the  trustees  as  the  court  should 
direct,  and  the  appointment  of  proper  persons  in  the  places  of  th 
co-trustees  of  the  defendant,  S.  Teulon.  Both  suits  were  ^heard  to- 
gether on  the  respective  bills  and  answers,  and  on  affidavits  that  all  the 
parties  interested  were  before  the  court,  and  one  decree  taken  in  both 
suits.  The  only  questions  which  arose  at  the  hearing  were  those 
mentioned  in  the  judgment 

W.  P.  Wood  and  Whitbread,  for  the  plaintiflfs  in  Thompson  v.  Teu* 
km,  contended,  first,  that  the  legacy  of  1,000/.  to  each  of  the  two 
daughters  Harriet  and  Caroline,  and  the  1,000/.  to  be  settled  on  them 
respectively,  were  the  same  legacies ;  secondly,  that  if  there  were  two 
legacies  to  each  of  them,  the  vesting  of  the  first  legacy  of  1,000/.  to 
Caroline  depended  upon  the  happening  of  both  alternatives,  viz.,  her 
marriage  with  consent  under  twenty-five  and  her  attaining  that  age; 
thirdly,  that  the  vesting  of  the  second  legacy  of  1,000/.  directed  to 
be  settled  upon  Caroline  and  her  children  was  contingent  upon  her 
attaining  twenty-five  years  of  age ;  and  lastly,  that  the  will  of  Mary 
Thompson,  the  testator's  widow,  operated  upon  the  remainder  of  the 
shares  and  the  accumulations,  subject  to  her  power  of  appointment. 
Upon  the  question  of  the  repetition  of  the  legacies,  they  cited  Fraser 
v.  jBywg",  1  Russ.  &  M.  90 ;  Greenwood  v.  Greenwood,  1  Bro.  C.  C. 
30,  n ;  Mayor  v.  Toumsend,  3  Beav.  443. 

Younge,  for  the  defendant,  Henderson,  one  of  the  trustees,  argued 
that  the  accumulations  were  not  affected  by  the  wiU  of  the  testator's 
widow,  and  that  the  Wills  Act  (1  Vict.  c.  26,  s.  27,)  did  not  apply  to 
the  present  case,  as  the  donee's  power  to  appoint  was  not  a  general 
power,  but  limited  by  the  donor  to  certain  objects. 

39* 
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Daniel  and  VillierSj  for  Mrs.  Steele,  (the  testator's  daughter  Har- 
riet,) and  her  husband  and  children,  submitted  that  there  were  turo 
distinct  gifts,  of  1,000/.  and  1,000/.,  to  each  of  the  daughters  Hairiet 
and  Caroline ;  and  that  the  1,000/.  directed  to  be  settled  upon  the 
latter  and  her  children  had  been  separated  from  the  residue,  and 
would,  by  virtue  of  the  proviso  in  the  wiU,  have  vested  in  her  child- 
>en,  if  she  had  had  any,  and,  in  default  of  issue,  had  become  vested  in 
her  sister  Harriet  and  her  children,  notwithstanding  the  death  of  Caro- 
line under  twenty-five  years  of  age. 

On  the  question  of  the  legacies  being  cumulative,  they  referred  to 
Roper  on  Legacies,  vol.  2,  p.  997,  4th  ed.,  where  it  is  presumed  by 
the  author  that  cases  might  occur  wherein  a  second  bequest  of  the 
same  sum  as  was  before  given  in  the  same  testamentary  instrument 
[to  the  same  person]  would  be  considered  accumulative,  notwith- 
standing words  of  accumulation  might  not  be  expressly  used  in 
giving  the  second  legacy,  although  cases  affording  examples  resem- 
bling those  supposed  were  not  to  be  met  with  in  the  books. 

Eolty  Bacon^  Glasse^  SteerCj  Cory^  W.  M.  James,  Nadder^  and  Field, 
appeared  for  the  other  parties. 

W.  P.  Wood  replied. 

Turner,  V.  C,  having  disposed,  during  the  argument,  of  the  ques- 
tion as  to  the  identity  of  the  legacies,  and  held  that  it*was  clear  that 
the  two  legacies  directed  to  be  settled  were  cumulative  upon  and  not 
substitutionary  for  the  first  two,  said :  —  There  are  three  points,  as  I 
understand,  upon  the  construction  of  this  will :  first,  with  reference 
to  the  sums  of  1,000/.  each,  given  to  Caroline  and  Harriet,  The  first 
question  is,  whether  the  1,000/.  which  was  given  to  Caroline  upon 
her  attaining  twenty-five  years  of  age,  or  being  married  with  the 
consent  of  the  trustees,  is  or  is  not,  according  to  the  true  meaning  of 
the  will,  given  over  into  the  residue,  in  consequence  of  her  having  died 
under  that  age.  The  conclusion  at  which  I  have  arrived  is,  that  it 
is  not  given  over  in  the  event  of  her  dying  under  that  age,  after  hav- 
ing married  previously,  with  the  consent  of  the  trustees.  I  think  so 
for  this  reason :  it  seems  to  me  the  gift  to  each  of  the  two  daughters 
is  in  two  alternative  events,  either  on  attaining  the  age  of  twenty- 
five,  or  being  married  with  the  consent  of  the  trustees.  This,  no 
doubt,  in  terms,  is  an  absolute  gift  to  them ;  but  then,  they  are 
given  over  on  certain  contingencies.  If  the  parties  were  to  die  re- 
spectively under  twenty-five,  and  if  that  be  the  event  on  which  they 
were  respectively  to  take,  then  the  gift  over  takes  effect  in  the  event 
of  their  respectively  dying  under  twenty-five ;  if  the  gift  be  made  on 
the  contingency  of  their  respectively  marrying  under  twenty-five,  with 
consent,  then  the  gift  t&kes  effect  on  their  respectively  marrying  under 
twenty-five,  with  consent.  I  think  these  clauses  are  to  be  read  sepa- 
rately from  the  ulterior  disposition  in  the  will  of  the  legacy  or  sum 
of  1,000/.  given  to  such  one  of  the  testator's  said  two  daughters  as 
should  die  under  the  age  of  twenty-five  years,  or  should  marry  with- 
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oat  such  consent  as  aforesaid,  after  such  decease  of  his  said  daughters 
respectively,  or  theilr  respectively  marrying  without  such  consent  as 
aforesaid.  This  clearly  shows  that  there  was  passing  in  the  testator's 
mind  a  distinction  with  reference  to  each  daughter,  and  the  different 
manner  in  which  the  legacies  to  each  should  become  payable.  In 
my  opinion,  therefore,  Caroline,  on  marrying  under  the  age  of  twenty- 
five,  with  the  consent  of  the  executors,  took  at  once  a  vested  int^est 
in  that  legacy  to  her. 

The  next  question  which  arises  is,  whether  Harriet  (who  married 
the  defendant  J.  S.  Steele)  and  her  children  take  any  interest  in  the 
1,000/.  given  in  trust  for  Caroline.  The  direction  is  very  dear  and 
express ;  it  is  "  as  and  when  Caroline  shall  attain  twenty-five."  Now 
Mr.  Daniel  has  pressed  me  that  this  must  mean  Caroline's  attaining 
twenty-five  or  marrying  under  twenty-five ;  but  I  cannot  incorporate 
into  this  provision  the  words — ^^  if  Caroline  should  marry  under  the 
age  of  twenty-five."  It  stands,  therefore,  upon  this,  that  it  is  only  in 
the  event  of  Caroline  attaining  the  age  of  twenty-five  years ;  and 
that  seems  to  fall  in  very  much  with  the  testator's  subsequent  direc- 
tion, that  it  was  only  in  the  event  of  Caroline  attaining  the  age  of 
-twenty-five  years  that  this  fund  was  to  be  taken  out  of  the  residue 
and  invested  on  these  trusts.  >My  opinion,  therefore,  is,  that  upon  the 
true  construction  of  this  will  there  is  no  ^ift  in  favor  of  Mrs.  Steele 
and  her  children  in  respect  of  the  sum  oi  1,000/.  to  be  taken  out  of 
the  residue  on  Caroline  attaining  twenty-five  years. 

The  third  and  only  remaining  question  is  this :  it  appears  that 
seven  one-hundredth  parts  of  the  residue  of  the  testator's  estate  were 
directed  to  be  invested  and  accumulated  during  the  life  of  his  widow, 
with  a  power  of  appointment  to  her  by  deed  or  will  in  favor  of  her 
children,  and,  I  believe,  their  issue.  The  widow  seems  to  have  made 
several  appointments  by  deed,  in  which  it  is  said  she  did,  when  exer- 
cising the  power,  refer,  not  merely  to  the  capital  sums,  but  to  the 
accumulations.  In  her  will,  in  dealing  with  these  seventh  shares,  she 
has  used  j^hese  expressions — ^''And  whereas  by  the  will  of  my  late 
husband,"  &c.  [as  above  stated.]  I  do  not  think  that  the  argument 
in  favor  of  the  appointment,  extending  to  the  accumulations  as  well 
as  to  the  original  share,  is  much  aided  by  the  residuary  disposition. 
I  cannot  consider  the  testatrix  to  be  dealing  with  the  fund,  subject  to 
her  appointment,  when  she  says,  "  my  personal  property."  The  real 
question  therefore  is,  what  is  the  true  construction  or  meaning  of  her 
will  with  reference  to  the  words  "  seven  shares  in  the  residue  of  my 
husband's  estate,"  referred  to  as  being  subject  to  a  power  of  disposal 
which  had  been  given  to  her  by  the  will  of  her  husband  ?  It  is  clear 
that  the  testatrix  was  looking  to  the  fund  which  was  subject  to  her 
power  undejf  the  will  of  her  husband.  Now,  were  the  accumulations 
in  any  respect  distinct  from  the  shares  themselves  ?  How  did  the 
matter  stand  at  the  death  of  the  testatrix  ?  All  these  shares  had  at 
her  death  the  accumulations  upon  them.  When,  therefore,  she  speaks 
of  the  seven  shares,  she  must  be  referring  to  the  fund  as  it  stood  at 
that  time,  which  would  be  the  shares  with  the  accumulations  which 
had  arisen  upon  the  seven  shares.      I  think  it  is  more  clear  that  this 
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was  her  intention,  because  she  says,  <'  I  direct  the  trustees  and  execu- 
tors of  my  late  husband's  will  to  pay  to  my  under-tnentioned  children 
the  following  sums  of  money,  so  soon  as  they  (the  executors  and 
trustees)  shall  have  got  in  the  residue  according  to  the  provisions  of 
his  will,"  clearly  shewing  that  she  was  looking  to  the  residue,  as  at 
the  date  of  her  will.  In  my  opinion,  therefore,  the  widow's  will 
opei^ted  not  only  on  the  shares,  but  on  the  accumulations  upon 
them. 


Hay  ».  WiLLOuoHBY ;  Hay  v.  Flintoff  ;  In  re  The  North  op  Eng* 
LAND  Joint-Stock  Banking  Company;  Ex  parte  Harrison.^ 

August  2  and  3 ;  I>ecember  11  and  14, 1852. 

Company —  Winding-up  Act — Contributory —  Transfer  of  Shares  — 

Specialty  Debt, 

A  contribatorj,  anderthe  Winding-up  Act,  in  respect  of  173  shares  purchased  hj  him,  had 
covenanted  in  a  deed,  transferring  a  portion  of  the  shares  to  him,  to  pay  all  instalments 
and  sums  of  money  in  respect  of.  the  shares  transferred,  and  to  execute  the  company^ 
deed  of  settlement    The  contributory  having  died  without  executing  the  settlement: — 

Hdd,  on  petition,  (WiGnTMJiN,  J^  assisting  and  concurring,)  that  the  company  vren  not 
entitled  to  rank  as  specialty  creditors  agamst  the  estate  of  the  contributory  for  any  of  the 
shares  except  those  rested  m  him  by  the  deed  of  transfer. 

This  was  a  petition  by  the  official  managers,  under  the  Winding- 
up  Act,  of  the  North  of  England  Joint^Stock  Banking  Company, 
praying  that  an  order  might  be  made,  giving  the  petitioners,  as  against 
the  estate  of  Thomas  Harrison,  deceased,  the  testator  in  the  cause, 
the  rights  of  creditors  in  respect  of  a  specialty  debt,  bearing  interest, 
for  the  amount  found  due  by  the  Master's  report  in  the  causes  in  re« 
spect  of  certain  shares  in  the  company  held  by  the  testator,  for  the 
amount  due  in  respect  of  a  call  subsequently  made  in  respect  of  the 
said  shares  by  the  Master  having  the  conduct  of  the  winding-up  of 
the  company,  and  all  such  further  calls  as  should  be  made  in  respect 
thereof;  and  that  the  several  orders  and  decretal  orders  made  in  the 
cause,  or  such  of  them  as  should  be  necessary  in  that  behalf,  might 
be  reheard  and  discharged  or  varied  ;  and  that,  so  far  as  it  might  be 
necessary  for  the  purposes  aforesaid,  it  might  be  referred  back  to  the 
Master  to  review  his  report 

On  the  27th  of  August,  1846,  the  testator  purchased  from  John 
Fleming  twenty  shares  in  the  North  of  England  Joint- Stock  Banking 
Company,  and  shortly  after  that  date  a  deed  of  transfer  to  the  testa- 

*  22  Law  J.  Rep.  (k.  s.)  Chanc.  249 ;  17  Jar.  dO. 
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tor  of  five  of  the  shares  was  executed.  By  this  deed,  the  testator 
covenanted  for  himself,  his  heirs,  executors,  and  administrators,  in  re- 
spect of  the  shares  thereby  assigned,  to  pay  all  instalments  and  sums 
of  money  then  due,  or  thereafter  to  become  due,  and  to  perfotm,  fulfil, 
and  keep  all  and  every  the  covenants,  stipulations,  provisions,  and 
regulations  contained  in  the  deed  of  settlement  of  the  company.  In 
September  and  November  of  the  same  year,  the  testator  purchased 
153  other  shares  in  the  company  from  various  persons;  but  no  deed 
of  transfer  was  executed  in  respect  of  them,  or  of  the  remaining  fif- 
teen shares  purchased  of  Fleming.  Notices  of  the  transfer  and  seve- 
ral purchases  of  the  shares  were  given  to  and  accepted  by  the  com- 
pany, the  existing  certificates  cancelled,  and  new  certificates  given  to 
the  testator ;  but  it  appeared  that  it  was  not  usual  for  the  company 
in  such  cases  to  require  a  deed  of  transfer  to  be  executed  of  more 
than  a  portion  (say  five  or  ten)  of  the  shares.  On  the  death  of  the 
testator,  a  suit  was  instituted  for  the  administration  of  his  estate,  and 
in  January,  1849,  the  usual  decree  in  a  creditor's  suit  was  made.  Un- 
der this  decree  the  petitioners  carried  in  before  the  Master  two  claims, 
amounting  to  8,587/.  6s,  4ei,  in  respect  of  the  testator's  shares,  and  of 
a  call  of  20/.  per  share  made  by  the  Master  under  the  Winding-up 
Act  on  the  contributories  of  the  company,  (which  had  stopped  pay- 
ment shortly  after  the  testator  had  purchased  the  shares,)  and  the 
petitioners'  claims  were  allowed  as  simple  contract  debts.  By  the 
general  report  of  the  7th  of  July,  1849,  the  Master  found  that  there 
was  a  specialty  debt  on  bond  of  506/.  18s.  lOd.,  and  that  there  were 
several  simple  contract  debts,  including  that  for  8,587/.  65.  4(L  to  the 
petitioners,  due  from  the  testator's  estate.  This  report  was  duly  con- 
firmed, and  the  causes  were  heard  on  further  directions  in  November, 
1849,  and  a  decree  made  referring  them  to  the  Master  to  carry  on  the 
accounts ;  and,  under  this  decree,  the  Master  made  a  further  general 
report,  certifying  that  he  had  computed  subsequent  interest  on  the 
only  debt  mentioned  in  his  former  report  which  carried  interest.  This 
report  was  also  duly  confirmed,  and  the  causes  set  down  for  hearing 
on  subsequent  further  directions,  but  they  had  since  become  abated. 
The  solicitor  of  the  plaintiff  stated  by  affidavit  that  he  had  given 
the  petitioners  due  notice  of  the  draft  of  the  Master's  original  report 
before  the  latter  was  signed.^ 


1  The  company  was  constituted  under  a  deed  of  settlement  of  the  14  th  of  November, 
1832,  of  which  the  following  clauses  bore  upon  the  present  case,  viz. :  — 

CJause  13.  The  property  of  the  company  as  between  the  shareholders  thereof  and 
as  between  their  respective  representatives,  shall  always  be  considered  personal  estate, 
and  there  shall  be  no  benefit  of  survivorship  amongst  the  shareholders,  so  that  every 
shareholder  shall  have  a  distinct  and  separate  right  to  his  share,  and  the  same  shall  be 
vested  in  him,  to  and  for  all  intents  and  purposes,  as  part  of  his  personal  estate,  but 
subiect  to  such  provision  in  the  deed  of  settlement  as  shall  for  the  time  being  affect 
such  shares. 

22.  The  directors  shall,  once  in  every  half-year,  set  a  value  upon  the  shares,  and 
such  value  shall,  for  the  purpose  of  these  presents,  be  deemed  the  true  and  actual  value 
thereof  for  the  time  being,  and  no  shares  shall  be  sold  or  transferred  until  after  the 
first  half-yearly  meeting  in  the  year  1833 ;  but  after  that  period  it  shall  be  lawful  for 
the  shareholders,  or  their  respective  executors,  administrators,  or  assigns,  with  the  con- 
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RoU  and  J.  V,  Prior  appeared  in  support  of  the  petition.  On  the 
right  of  the  petitioners  as  creditors  to  present  the  petition,  they  sub- 
mitted that  the  original  report  of  the  Master  was  irregular,  and  that 
the  present  application  was  in  the  nature  of  a  petition  for  leave  to 
except  to  the  report ;  that  the  petitioners  ought  not  to  be  precluded 
from  making  the  application  by  the  confirmation  of  the  report,  as 
they,  in  common  with  other  creditors,  did  not  know  when  the  report 
was  to  be  made  and  confirmed ;  and  that  the  Master  having  allowed 
the  affidavits  of  the  petitioners  on  carrying  in  their  claims,  the  peti- 
tioners ought  not  to  be  damaged  by  any  informality  or  omission 
respecting  the  nature  of  the  debts. 


sent  of  the  directors,  to  sell  or  transfer  their  respective  shares,  such  consent  to  be  tes- 
tified by  the  managing  directors  signing  their  names  in  the  margin  of  the  instrument 
of  transfer ;  and  u>r  the  purpose  of  ootaining  such  consent,  the  holder  of  the  shares 
proposed  to  be  transferred  sbaJl  give  notice  in  'writing  to  the  directors,  to  be  left  with 
the  manager  at  the  banking-house  in  Newcastle-upon-Tyne,  of  the  proposed  transfer, 
and  which  notice  shall  contain  the  respective  names  and  addresses  of  such  holder  and 
the  proposed  transferee.  Provided  always,  that  before  any  share  shall  be  sold,  the 
same  shall  be  first  offered  to  the  directors,  on  behalf  of  the  company,  at  the  lowest 
price  the  holder  thereof  shall  agree  to  accept  for  the  same.  Provided  also,  that  in  case 
the  directors  shall  refuse  their  consent  to  any  transfer  of  shares,  they  shall,  on  the 
request  of  the  holder  thereof,  be  obliged  to  purchase  the  same  out  of  the  funds  and  on 
behalf  of  the  company,  at  the  value  thereof  for  the  time  being  set  upon  them  as  afore- 
said. 

24.  The  directors  shall  have  powei^  from  time  to  time  to  make  such  regulations 
respecting  the  form,  preparation,  custody,  and  registration  of  the  instrument  of  transfer 
of  shares  as  shall  appear  to  them  expedient ;  and  all  sales  and  traxksfers  of  any  shares 
not  made  conformably  to  the  provisions  of  the  deed  of  settlement,  and  according  with 
the  regulations  of  the  directors,  shall  be  invalid  at  law  and  in  equity ;  and  everj'  pur- 
chaser or  transferee  of  shares  shall,  in  respect  thereof,  if  required  by  the  directors, 
either  expressly  or  by  general  regulation  in  that  behalf,  execute  a  deed  to  be  prepared 
£>r  the  purpose  by  the  directors,  whereby  he  may  enter  into  covenants  with  the  trustees 
or  the  public  officers  of  the  compan^r  duly  to  observe  and  abide  hy  all  the  stipulations, 
provisions,  and  regulations  for  the  time  being  affecting,  or  intending  to  affect,  holders 
of  shares  in  this  company. 

32.  Every  person  to  whom  shares  shall  be  transferred,  and  who  shall  not  then  be  a 
member  of  the  companv,  and  subject  to  the  provisions  of  the  deed  of  settlement  in 
respect  of  any  other  shares,  and  every  person  who  being  the  husband  of  any  female 
shareholder,  or  the  executor,  administrator,  or  legatee  of  any  deceased  shareholder  as 
aforesaid,  shall,  by  notice  in  writing  as  aforesaid,  signify  to  the  directors  his  desire  to 
become  a  member  of  the  company  m  respect  of  the  shares  vested- in  him  in  such  capa- 
city, and  shall  not,  at  the  time  of  the  said  shares  becoming  vested  in  them  by  the  means 
aforesaid,  be  a  member  of  the  company,  and  subject  as  last  aforesaid,  in  respect  of  any 
other  shares,  shall,  as  to  all  duties,  obligations,  claims,  and  demands,  upon  and  against 
him  in  respect  of  such  shares,  be  considered  a  member  of  the  company  from  the  time 
of  the  same  shares  being  so  transferred  to  or  so  becoming  vested  in  him  as  aforesaid ; 
but  as  to  all  profits,  riglits,  privileges,  benefits,  and  advantages  to  arise  from  the  same 
shares,  no  such  person  shall  be  considered  as  a  member  in  respect  of  the  same  until  be 
shall  have  executed  the  deed  of  settlement 

83.  Every  person  in  whom  any  shares  shall  vest  by  transfer  or  otherwise,  and  who 
previously  to  such  vesting  shall  have  executed  the  deed  of  settlement,  and  who  shall  be 
a  member  of  the  company  for  all  purposes  in  respect  of  any  other  shares,  shall,  as  to 
all  the  shares  so  vested  in  him  as  aforesaid,  be  considered  as  a  member  from  the  date 
of  the  transfer  to  him,  or  from  the  time  of  leaving  his  title  to  such  shares  in  the  banking 
house  of  the  company  or  proving  it  as  aforesaid,  and  shall  not  be  required,  nor  shall  it 
be  necessary  for  him  again  to  execute  the  deed  of  settlement 
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On  the  petitioners'  claims  being  in  the  nature  of  specialty  debts,  it 
was  contended  that  the  testator  had  covenanted  by  the  deed  of  assign- 
ment to  perform  all  the  covenants  in  the  deed  of  settlement.  They 
relied  upon  clause  32  of  the  settlement,  and  cited  Strafforis  case,  Ex 
parte  Straffon's  Executors,  22  Law  J.  Rep.  (n.  s.)  Chanc. ;  s.  c.  10 
Eng.  Rep.  251,  deducing  from  the  decision  in  that  case,  that  the  e?ce- 
cution  by  the  testator  of  the  deed  of  assignment  or  transfer  of  the 
five  shares,  had  the  same  effect  as  to  the  whole  of  the  twenty  shares 
purchased  by  him  from  Fleming,  which  would  have  resulted  from  the 
testator's  execution  of  the  deed  of  settlement. 

• 

W,  P,  Wood  and  Rasch,  for  the  present  plaintiff,  the  representative 
of  the  administrator  of  the  testator's  estate,  opposed  the  petition.  On 
the  first  question,  they  argued  that  the  court  was  always  reluctant  to 
do  what  was  asked  by  the  present  petition,  except  where  there  was  a 
very  strojig  case  for  its  interference  —  as  in  the  cases  of  Lacons  v. 
MeriiitSy  3  Atk.  1 ;  s.  c.  1  Ves.  sen.  312 ;  Dick.  664,  and  Turner  v. 
Turner,  1  Svvanst,  166,  (note) ;  that,  in  the  present  case,  the  petition 
merely  contained  the  simple  statement  of  the  petitioners'  ignorance 
of  the  report  being  made  and  confirmed,  which  was  met  by  the  affi- 
davit of  the  plaintiff's  solicitor,  that  in  neither  of  the  affidavits  of  the 
petitioners  in  support  of  their  claims  was  the  notice  of  the  debt  spe- 
cified, and  they  were,  therefore,  properly  found  by  the  Master  to  be 
simple  contract  debts ;  and  that  if  this  omission  was  a  ground  for 
relief,  then  it  must  follow  that  their  own  laches  would  entitle  them  to 
the  relief  they  now  sought. 

As  to  the  debts  not  being  specialty  debts,  they  argued  that  the 
deed  of  assignment  was  confined  to  the  subject-matter  of  it,  and  ex- 
tended only  to  the  five  shares  assigned  by  it ;  that  the  covenant  in  it 
was  to  pay  instalments  on  those  five  shares,  and  was  not  to  pay  calls 
under  the  Winding-up  Act;  that,  as  to  the  independent  covenants 
which  the  petitioners  wished  to  import  from  the  deed  of  settlement 
into  the  deed  of  assignment,  it  was  controlled  by  the  33d  clause  of 
the  deed  of  settlement ;  and  that,  the  testator  not  having  excelled  the 
deed  of  settlement,  no  specialty  arose,  and  in  this  respect  tTO  case 
was  analogous  to  that  in  which  if  A  covenanted  with  B  to  execute 
a  bond  to  secure  payment  of  a  sum  of  money,  and  died  without 
having  been  called  upon  to  execute  such  bond,  no  specialty  debt  was 
created,  and  there  was  no  breach  on  the  part  of  A. 

Turner,  V.  C.  allowed  the  petition  to  be  proceeded  with ;   but 
.ordered  it  to  stand  over,  for  the  purpose  of  having  the  assistance  of  a 
common-law  judge  on  the  question  of  the  specialty  debt,  with  liberty 
for  the  parties  to  bring  forward  any  further  facts  by  affidavit. 

December  11.  —  The  petition  was  again  brought  on,  and  the 
question  of  the  nature  of  the  debt  claimed  by  the  petitioners,  argued 
before  his  honor  and  Mr.  Justice  Wightman. 

Roll  and  Prior,  for  the  petitioners. 
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W.  P.  Wood  and  Rasch^  for  the  plaintiff. 

December  14.  Wightman,  J.  Upon  the  argument  before  ns,  on 
Saturday  last,  the  only  question  made  in  this  case  was,  whether  the 
North  of  England  Joint-Stock  Banking  Company  were  entitled  to 
claim  as  specialty  creditors  against  the  estate  of  the  late  Thomas 
Harrison,  on  account  of  calls  made  upon  his  administrator,  as  one  of 
the  contributories  of  the  company  under  the  Joint-Stock  Companies 
Winding-up  Act,  11  &  12  Vict  c.  45,  in  respect  of  173  shares  in  the 
company  held  by  Harrison  at  the  time  of  his  death.  It  was  not  dis- 
puted that  the  administrator  of  Harrison  was  a  contributory  of  the 
company  in  respect  of  all  his  shares,  StrafforCs  case  being  a  direct 
authority  ijpon  that  point ;  and  it  was  denied  that  he  was  bound  by 
specialty  for  more  than  five  of  the  shares.  The  only  deed  actually 
executed  by  Harrison  was  the  indenture  of  August,  1846,  and  al- 
though, in  terms,  that  deed  would  appear  to  be  limited  to  five  shares, 
it  was  contended  that  by  necessary  implication  it  included  all 
shares  of  which  Harrison  might  at  any  time  become  possessed,  and 
incorporated  all  the  provisions  of  the  deed  of  settlement,  not  only  so 
far  as  they  might  affect  the  five  shares,  but  in  respect  of  all  his  shares 
generally,  whenever  they  might  be  acquired. 

By  the  indenture  of  August,  1846,  Harrison  covenanted  with  Fle- 
ming, the  vendor  of  the  five  shares  to  Harrison,  and  with  Burdis, 
the  public  officer  of  the  company,  that  he  should  and  would  at  all 
times  thereafter  in  respect  of  the  said  shares  thereby  assigned  (that 
is,  the  five  shares)  pay  all  instalments  and  sums  of  money  to  become 
due  thereon,  and  also  perform  and  keep,  all  the  covenants  and  stipu- 
lations of  the  deed  of  settlement,  and  also  all  other  stipulations  and 
regulations  for  the  time  being  affecting  holders  of  shares  in  the  com- 
pany, and  should  and  would,  if  required  by  the  directors,  execute  a 
deed  of  covenant  to  the  trustees  or  the  public  officer  of  the  company, 
to  observe  and  abide  by  all  the  stipulations  and  regulations  affecting 
holders  of  shares  in  the  company.  Subsequently  to  the  execution  of. 
this  deed,  Harrison  became  the  purchaser  of  other  shares,  which  were 
transf^ed  from  the  names  of  the  vendors  to  the  name  of  Harrison  in 
the  books  of  the  company,  and  fresh  certificates  were  given  in  his 
name,  the  former  certificates  being  cancelled ;  but  the  only  deed  of 
firansfer  executed  by  him  was  that  of  August,  184o,  and  he  never 
executed  the  deed  of  settlement,  or  any  other  deed  relating  to  his 
shares  in  the  company,  which,  at  the  time  of  his  death,  amounted  to 
173.  In  1848,  it  becoming  necessary  to  wind  up  the  affairs  of  the 
company  under  the  provisions  of  the  Winding-up  Act,  the  adminis- 
trator of  Harrison  was  found  by  the  Master  to  be  a  contributory  of 
the  company  in  respect  of  173  shares,  and  calls  were  made  on  him  in 
respect  of  those  shares,  for  the  purpose  of  winding  up  the  company. 
The  company  claim  to  rank  as  specialty  creditors  against  the  estate 
of  Harrison  in  respect  of  those  calls,  which  they  could  only  be  in  case 
Harrison  had  bound  himself  and  his  representatives  by  deed  to  pay 
them. 

It  seems  to  me,  however,  that  although  the  company  may  be,  as 
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indeed  it  was  admitted  they  were,  entitled  to  rank  as  specialty 
creditors  in  respect  of  the  five  shares,  they  are  not  entitled.so  to  rank 
in  respect  of  any  of  the  others.  The  covenant  of  the  testator  in  the 
indenture  of  1846  has  two  parts  or  members  :  the  first,  that  he  will, 
in  respect  of  the  five  shares,  pay  all  instalments  and  sums  of  money 
to  become  due  thereon,  and  keep  all  the  covenants  in  the  deed  of 
settlement  affecting  holders  of  shares;  ^nd  the  second,  that  he  will,  if 
required  by  the  directors,  execute  a  deed  of  covenant  to  the  trustees  or 
the  public  officer  of  the  company,  to  observe  all  the  provisions  and  regu- 
lations aifTecting  holders  of  shares.  The  first  part  of  the  covenant  is, 
in  terms,  limited  in  its  operation  to  the  five  shares,  and  if  the  covenants 
of  the  deed  of  settlement  can  be  considered  at  all  as  incorporated  by 
.reTerence  with  the  covenants  in  the  indenture  of  1846,  these  covenants 
are  only  so  far  incorporated  as  regards  the  five  shares.  The  words 
"  in  respect  of  the  shares  hereby  assigned,"  appear  to  me  to  override 
the  whole  of  the  first  part  of  the  covenant.  The  second  part  of  <he 
covenant  is  not  limited  to  the  five  shares  only ;  it  is  in  general  terms, 
that  he  will  execute,  if  required,  a  deed  of  covenant  to  observe  all 
provisions  and  regulations  affecting  holders  of  shares  generally,  and 
under  that  covenant  it  may  be  that  he  might  have  been  required  to 
execute  a  deed  which  would  have  had  the  effect  of  binding  him  with 
respect  to  all  the  shares  that  he  might  at  any  time  acquire  in  the  com- 
pany. When  the  testator  purchased  shares,  and  after  he  had  executed 
the  indenture  of  1846,  he  was  a  member  of  the  company  for  the  pur- 
pose of  liability  to  demands  in  respect  of  his  shares,  but  not  for  any 
beneficial  purpose  according  to  the  terms  of  the  deed  of  settlement,  as 
he  had  not  executed  thfc  deed,  a  condition  precedent,  by  the  32d 
clause  of  the  deed,  to  his  being  beneficially  entitled  to  be  considered 
as  a  member  of  the  company  in  respect  of  the  same  shares.  But  if 
he  had  executed  the  deed,  of  settlement,  and  become  a  member  of 
the  company  for^U  purposes  in  respect  of  any  other  shares,  it^s  pro- 
vided by  the  33d  clause  'that  he  should  not  be  required  again  to 
execute  the  deed  of  settlement.  The  execution  of  the  deed  of  settle- 
ment contemplated  by  these  clauses  is  hardly  a  constructive  exccu" 
tion ;  and,  in  the  present  case,  the  testator  neither  actually  executed 
a  deed  of  settlement,  nor  any  other  deed  containing  covenants  that 
would  apply  to  after-acquired  as  well  as  existing  shares.  The  point 
now  in  question  probably  never  occurred  to  the  company  or  their 
advisers,  and  they  were,  no  doubt,  satisfied  with  having  their  share- 
holders liable  for  calls,  without  considering  the  rank  in  which  they 
should  be  placed  in  comparison  with  other  creditors  of  their  share- 
holders respectively,  and  therefore  they  did  not  require  them,  it  may 
be,  to  execute  either  the  deed  of  settlement,  in  fact,  or  any  such  deed 
of  covenant  as  is  mentioned  in  the  second  part  of  the  covenants  in 
the  indenture  of  1846,  and  in  the  24th  clause  of  the  deed  of  settle- 
ment, which  is,  in  effect,  in  the  same  terms. 

In  the  case  of  Straffon's  executors,  the  only  question  was,  whether 
they  were  contributories  of  the  company.  In  that  case,  as  in  this, 
Straffon  had  not  executed  the  deed  of  settlement,  but  he  executed 
the  deed  in  respect  of  a  few  of  his  shares  in  terms  the  same  with 
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Thompson  v.  Teulon.  Teulon  v.   Teulon.^ 

December  17,  1852. 

Will — Construction — Cumidative  Legacies  —  Vesting  — Appointment, 

A  testator  by  his  will,  gave  to  each  of  two  daughters  the  sam  of  1,000/.,  as  and  when  thcT 
should  respectively  attain  the  age  of  twenty-Hve  years,  or  be  married  with  the  consent  ot' 
his  executors ;  but  in  case  either  should  die  under  the  age  of  twenty-five  years,  or  should 
marry  without  consent,  he  directed  that  the  legacy  to  such  one  as  should  die  under  that 
age-  or  marry  without  consent  should,  after  such  decease,  of  them  respectively,  or  their 
respectively  marrying  without  consent,  fall  into  the  residue  of  his  estate :  — 

Hdd^  that  the  legacies  vested  respectively  on  the  happening  of  either  alternatives,  and  were 
not  contingent  on  the  happening  of  both  alternatives,  namely,  marrying  with  consent  and 
attaining  twenty-five. 

The  testator  by  the  same  will  directed  the  sum  of  1,000/.  to  be  invested,  as  and  when  c«cli 
of  the  same  daughters  should  respectivelv  attain  twenty-five,  to  be  settled  upon  trust 
for  them  respectively  for  life,  with  remainder  to  their  respective  children,  with  a  proviso 
that,  if  either  should  die  without  leaving  issue,  the  trustees  of  the  will  should  stand  pos- 
sessed of  the  last-mentioned  trust  property  in  trust  for  the  survivor  upon  the  trusts  of  her 
original  bequest :  — 

Htld^  that  the  legacies  directed  to  be  settled  were  cumulative  npon,  and  not  snbstitationary 
for,  the  legacies  of  the  same  amount  previously  given,  but  that  they  were  respectively  coo- 
tingcnt  upon  the  daughters  respectively  attaining  twenty-five  years  of  age;  and  therefore, 
that  the  daughter  who  attained  twenty-five,  and  had  issue,  did  not  take  any  interest  in  the 
legacy  directed  to  be  settled  upon  the  other  daughter,  who  died  without  issue  and  without 
having  attained  twenty-five. 

The  testator  bequeathed  certain  shares  of  the  residue  of  his  estate  to  trustees  upon  trust  to 
accumulate  for  such  of  his  issue  as  his  widow  should  by  deed  or  will  appoint.  The  widow 
by  her  will,  referring  to  the  power,  appointed  certain  definite  sums  to  the  issue,  on  the 
express  supposition  that  the  shares  would  realize  a  certain  sum  per  share ;  but  if  not,  then 
she  directed  that  the  legatees  should  receive  in  proportion  to  their  respective  bequests :  — 

Held^  that  the  appointment  extended  to  the  accumulations  of  the  shares. 

Samuel  Thompson,  the  te.stator  mentioned  in  the  causes,  died  in 
November,  1839;  and  by  his  will  of  the  5th  of  November,  1837, 
amongst  other  things  gave  and  bequeathed  as  follows  :  —  "I  give  and 
bequeathe  fb  each  of  my  daughters,  Harriet  and  Caroline,  the  sum  of 
1,000/.  each,  as  and  when  they  respectively  shall  attain  the  age  of 
twenty-five  years,  or  be  married  with  the  consent  of  my  trustees  and 
executors,  or  the  major  part  of  them ;  but  in  case  either  of  my  said 
daughters  shall  die  under  the  age  of  twenty-five  years,  or  shall  marry 
without  the  previous  consent  of  my  trustees  and  executors,  or  the 
major  part  of  them,  then  I  direct  and  declare  that  the  legacy  oi^um  of 
1,000/.  hereby  given  to  such  one  of  my  said  two  daughters  as  shall  die 
under  the  age  of  twenty-five  years,  or  shall  marry  without  such  con- 
sent as  aforesaid,  shall,  after  such  the  decease  of  my  said  daughters 
respectively,  or  their  respectively  marrying  without  such  consent  as 
aforesaid,  fall  into  and  form  part  of  the  residue  of  my  personal  estate, 
and  be  applied  therewith  and  as  part  thereof.     And  I  do  hereby  declare 
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and  direct  that  if  either  of  my  daughters  Harriet  and  Caroline  shall 
be  unmarried  at  the  age  of  twenty-one  years,  my  trustees  and  the 
survivors  and  survivor  of  them  shall,  out  of  my  general  personal 
estate,  and  the  interest,  dividends,  and  proceeds  thereof,  pay  to  my 
said  daughters  respectively  the  annual  sum  of  150/.  each,  by  eten 
and  equal  half-yearly  payments,  the  j&rst  of  such  half-yearly  payments 
to  begin  and  be  made  at  the  expiration  of  six  calendar  months  from 
the  respective  days  on  which  my  daughters  Harriet  and  Caroline  shall 
attain  their  respective  ages  of  twenty-one  years,  and  be  continued  to 
them  respectively  until  the  said  several  sums  of  1,000/.  shall  become 
payable  to  or  forfeited  by  my  said  two  daughters  respectively.  And 
I  do  hereby  declare  and  direct  that  my  trustees  and  the  survivors  and 
survivor  of  them,  and  the  executors,  administrators,  and  assigns  of 
such  survivor,  do  and  shall,  when  and  as  soon  as  my  daughter  Har- 
riet Thompson  shall  attain  the  age  of  twenty-five  years,  lay  out  and 
invest  the  sum  of  1,000/.  in  the  purchase  of  stocks  in  some  or  one 
of  the  public  stocks  or  funds  of  England  or  America.  And  I  do 
hereby  declare  and  direct  that  my  trustees,  and  the  survivors  or  sur- 
vivor of  them,  and  the  executors,  administrators,  and  assigns  of  such 
survivor,  do  and  shall  stand  possessed  of  and  interested  in  the  said 
last-mentioned  stocks  or  funds,  and  the  dividends,  interest,  and  annual 
proceeds  thereof,  upon  such  and  the  same  trusts,  for  the  separate  use 
and  benefit  of  my  daughter  Harriet  Thompson,  during  her  life,  and 
after  her  decease  for  the  child  and  children  of  the  said  Harriet  Thomp- 
son who  shall  be  living  at  her  decease,  and  the  issue  of  such  child  or 
children,  if  any,  as  shall  be  then  dead  leaving  issue,  him,  heii  or  them 
surviving,  as  are  hereinafter  expressed,  declared,  and  contained,  of,  and 
concerning  the  eleven  one  hundredth  parts  or  shares  of  my  residuary 
estate  hereinafter  bequeathed,  in  trust  for  my  daughter  Elizabeth 
Robinson  and  her  issue.  And  I  do  hereby  farther  declare  and  direct 
that  my  trustees  and  the  survivors  and  survivor  of  them,  and  the  exe- 
cutors, administrators,  and  assigns  of  such  survivor,  do  and  shall, 
when  and  as  soon  as  my  daughter  Caroline  Thompson  shall  attain 
the  age  of  twenty-five  years,  lay  out  and  invest  the  sum  of  1,000/.  in 
the  purchase  of  stock  in  some  or  one  of  the  public  stocks  or  funds  of 
England  or  America.  And  I  do  hereby  declare  and  direct  that  my 
trustees  and  the  survivors  or  survivor  of  them,  and  the  executors,  ad- 
ministrators, and  assigns  of  such  survivor  do  and  shall  stand  possessed 
of  and  interested  in  the  said  last-mentioned  stocks  or  funds  and  the 
dividends,  interest,  and  annual  proceeds  thereof,  upon  such  and  the 
same  trusts  for-the  separate  use  and  benefit  of  my  daughter  Caroline 
Thompson  during  her  life,  and  after  her  decease  for  the  child  and 
children  of  the  said  Caroline  Thompson  who  shall  be  living  at  her 
decease,  and  the  issue  of  such  child  or  children,  if  any,  as  shall  be 
then  dead  leaving  issue,  him,  her,  or  them  surviving,  as  are  hereinafter 
expressed,  declared,  and  contained,  of  and  concerning  the  eleven  one 
hundredth  parts  or  shares  of  my  daughter  Elizabeth  Robinson  and 
her  issue.  Provided  always,  and  I  do  hereby  declare  and  direct,  that 
in  case  either  of  them,  my  daughters  Harriet  and  Caroline,  shall  die 
without  leaving  any  child  or  issue  of  a  child  her  surviving,  or,  leav- 
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The  32d  clause  subjects  him  to  liabilities  from  the  date  of  the  deed 
of  transfer,  but  gives  him  benefit  only  from  the  time  of  executing  the 
deed  of  settlement  The  33d  assumes  that,  when  he  has  executed 
the  deed  of  settlement  before  the  shares  are  transferred  to  him,  he  ia 
to  be  considered  as  a  partner  in  respect  of  the  shares  subsequently 
transferred,  from  the  time  of  the  transfer,  without  any  re-execution  of 
the  deed  of  settlement.  Then  the  Lord  Chancellor  says,  What  is  the 
effect  of  having  executed  the  deed  of  transfer  by  which,  as  he  puts  it, 
he  conformed  to  the  provisions  of  the  original  deed  ?  What  is  the 
intent  and  meaning  of  the  33d  clause?  Simply  that,  having  once 
executed  the  deed  of  settlement,  he  shall  not  be  required  to  re-execute 
it  on  the  transfer  of  new  shares  tQ|ri^im.  If  on  the  transfer  of  new 
shares  to  him  he  has  not  executed  the  deed  of  settlement,  but  has 
executed  another  deed^  which  in  substance  and  form  binds  him  to 
the  obligations  of  the  original  deed,  then  there  has  been  an  executidn 
of  the  deed  of  settlement  within  the  true  intent  and  meaning  of  the 
33d  clause  of  the  deed,  —  distinguishing  still,  as  he  has  done 
throughout  his  whole  judgment,  between  the  question  of  form  and 
the  question  of  substance. 

But  in  the  present  case,  the  attempt  is  to  apply  Straffovfs  case 
(which,  as  I  consider,  applies  merely  to  questions  of  form  and  not  to 
questions  of  substance)  to  the  question  that  the  execution  of  the 
deed  of  transfer  is,  in  truth,  an  execution  of  the  deed  of  settlement 
in  point  of  substdnce,  so  as  to  subject  the  party  who  has  executed 
the  deed  of  transfer  as  a  specialty  creditor  in  respect  of  all  the  obliga- 
tions that  would  attach  if  he  had  executed  that  deed  of  settlement 
I  think  that  StraffarCs  case  does  not  apply  in  the  least  degree  to  the 
present  question.  The  question  must  Wholly  rest  upon  the  execution 
of  the  deed  of  transfer.  By  the  execution  of  the  deed  of  transfer  the 
testator  became  liable  as  a  specialty  debtor  in  respect  of  the  five 
shares,  but  liable  no  further.  Even  if  you  were  to  consider  that  you 
could  import  the  33d  clause  into  the  case  by  the  execution  of  the 
deed  of  transfer,  you  must  import  it  as  it  stands ;  and  as  it  stands  it 
is,  that  there  must  be  an  actual  execution  of  the  deed  of  settlement 
in  order  to  render  him  liable  in  respect  of  subsequent  shares,  the 
execution  required  to  create  the  liability  being  an  actual  execution  — 
the  execution,  in  order  to  remove  difficulty  in  point  of  form,  being  a 
constructive  execution. 

There  was  an  argument  ifigeniously  put  by  Mr.  Prior,  on  which  I 
am  desirous  to  say  a  few  words.  He  said,  "  Suppose  a  man  cove- 
nanted  by  lease  that  he  would  be  bound  by  all  the  covenants  which 
were  contained  in  that  lease,  with  reference  to  property  he  might  sub- 
sequently hold  under  the  same  lessor,  and  he  afterwards  became  a  les* 
see,  under  the  same  lessor,  by  parol ;  would  not  the  covenants  which 
were  contained  in  the  original  lease  subject  him,  as  a  specialty 
debtor,  to  the  obligations  contracted  on  the  parol  demise  ?  "  No  doubt 
they  would,  and  for  this  reason,  because  he  had  then  executed  the 
deed,  under  his  hand  and  seal,  by  which  he  had  covenanted  to  perform 
those  obligations. 

I  most  fully  concur  with  all  the  observations  that  have  been  made 
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by  the  learned  judge  on  the  subject;  and  am  quite  of  opinion  with 
him,  that  the  testator  can  only  be  considered  as  having  contracted  a 
specialty  debt  in  respect  of  the  five  shares  which  were  transferred  by 
the  deed  of  transfer. 


NiCHOLLS  V,  HaWKES.^ 
Janoary  17, 1853. 

Annuity —  Vendor  and  Purchaser — Will —  Construction —  Wills 

Act. 

A  testator  devised  his  real  estates  to  a  devisee  in  fee,  charged  with  certain  annuities  or  annual 
rent-charges  to  two  annuitants:-— 

Ileld^  on  special  case,  that  the  annuitants  took  the  annuities  for  life;  that  the  28th  section  o'f 
the  Wills  Act  (1  Vict.  c.  26)  onlj  applies  to  estates  vested  in,  or  in  die  power  of,  the  tes- 
tator, and  not  to  estates  or  interests  created  de  novo  hj  his  will ;  and  that  a  purchaser  could 
not  maintain  an  objection  to  the  vendor's  title,  or  rerase  to  execute  the  contract  for  pur- 
chase, upon  the  ground  that  the  annuities  were  given  in  fee  and  not  for  lives. 

This  was  a  special  case  by  a  vendor,  plaintiff,  and  the  purchasers, 
defendants.  George  Turner,  by  his  will  of  the  12th  of  February, 
1838,  gave  and  devised  his  messuage  or  tenement,  with  the  appurte- 
nances called  the  Mountford  Arms,  Horseheath,  Cambridgeshire,  and 
all  other  his  real  estate,  unto  and  to  the  use  of  his  nephew,  William 
Edward  Turner,  his  heirs  and  assigns  forever,  subject  with^  the  pay- 
ment of  an  annuity  or  annual  rent-charge  of  10/.  to  Mary  Turner, 
the  mother  of  W.  E.  Turner,  and  an  annuity  or  annual  rent-charge 
of  lOZ.  to  his  nephew,  Isaac  Turner,  payable  half  yearly,  with  powers 
of  distress  and  entry,  if  in  ajrear.  The  testator  also  ^^ave  certain 
other  legacies  and  sums  to  other  legatees  expressly  for  life,  and  charged 
the  estate  devised  to  W.  E.  Turner  with  the  payment  of  200/.  to  a 
great  nephew. 

After  the  death  of  the  testator,  W.  E.  Turner  mortgaged  the  estate 
to  the  plaintiff  in  fee,  with  power  of  sale,  under  which  the  plaintiff 
sold  the  property  by  public  auction  to  the  defendants  for  950/.  The 
defendants  insisted  that  the  annuities  of  10/.  each  charged  by  the  tes- 
tator's will  were  annuities  in  fee,  and  not  merely  for  the  life  of  the 
annuitants;  and  on  that  ground  objected  to  the  plaintiff's  title,  and 
refused  to  complete  their  contract  The  question  for  the  opinion  of 
the  court  was,  could  the  defendants  maintain  such  objection,  and  re- 
fuse on  that  ground  to  complete  the  purchase  ? 

/.  V.  Prior^  for  the  plaintiff,  argued  that  the  annuities  were  only 


1  22  Law  J.  Bep.  (n.  s.)  Chanc.  255. 
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given  to  their  respective  annuitants  for  life,  and  not  in  perpetuity;  and 
that  the  gift  of  a  rent-charge  which -was  not  vested  in  a  testator,  but 
created  ae  novo  by  his  will,  was  not  a  devise  of  real  estate  in  posses- 
sion, within  the  28th  section  of  the  Wills  Act,  1  Vict  c.  26. 

He  cited  Savery  v.  Dyer^  1  Amb.  139, 140 ;  Blewitt  v.  Roberts^  Or. 
&  Ph.  274 ;  Heron  v.  Stoltes,  3  Ir.  Eq.  Rep.  163 ;  s.  c.  2  Dm.  & 
War.  89 ;  12  C.  &.  F.  161 ;  Sugden  (Lord  St.  Leonards)  on  Real 
Property,  236 ;  Potter  v.  Bakery  13  Beav.  273 ;  s.  c.  (confirmed  by  the 
•Lords  Justices,  on  appeal,)  21  Law  J.  Rep.  (n.  s.)  Chanc.  11 ;  s.  c.  8 
Eng.  Rep.  262 ;  Kerr  v.  The  Middlesex  Hospital^  per  the  Lord  Chan- 
cellor (Lord  St.  Leonards)  and  Lord  Justice  Knight  Bruce  (Lord  Jus- 
tice Lord  Cranworth  dissentiente^)  vide  post, 

Rogers,  for  the  defendants,  contended  that  by  the  Wills  Act,  sec- 
tion 28,  the  gift  of  a  rent-charge  passed  an  interest  commensurate 
with  the  extent  of  the  tenure  of  the  land  upon  which  it  was  charged, 
words  of  limitation  being  by  that  act  rendered  unnecessary  to  define 
the  estate  of  the  devisee ;  and  that  as  a  gift  of  the  rents  and  profits 
of  a  freehold  estate  would  pass  the  whole  fee,  so  a  gift  of  a  moiety 
or  other  part  of  the  rents  would  pass  a  moiety  or  other  part  of  the  fee' 
of  the  estate  out  of  which  the  rents  issued. 

Wood,  V.  C,  (without  calling  for  a  reply)  said,  —  Looking  to  the 
28th  section  of  the  Wills  Act,  it  is  clear  to  my  mind  that  it  cftn  only 
apply  to  cases  in  which  real  estate  is  vested  in,  or  is  in  the  power  of, 
a  testator  at  the  time  of  his  death,  that  is,  real  estate  actually  existing 
at  that  time  and  not  to  estates  which  he  then  creates.  No  doubt  a 
rent-charge  is  real  estate ;  but  the  question  here  is,  not  whether  a  de- 
vise of  a  rent-charge  is  a  devise  of  real  estate,  but  whether,  in  regard 
to  the  construction  of  the  Wills  Act,  there  is  a  gift  of  real  estate  un- 
der the  28th  section.  To  hold  that  theje  is  such  a  gift  would  not,  in 
my  opinion,  be  a  sensible  construction  of  the  words  ^Hhe  fee-simple, 
or  other  the  whole  estate  or  interest  which  the  testator  had  power  to 
dispose  of  by  will  in  such  real  estate."  If  in  an  analogous  manner 
to  the  devise  of  the  rent-charges  in  the  present  case,  a  rent-charge  or 
fee-farm  rent  vested  in  the  testator  had  been  devised,  it  might  have 
been  contended  that  the  devise  of  it  would  have  passed  an  estate  in 
fee ;  but  the  rule  of  construction  (and  as  I  think  a  very  natural  con- 
struction) clearly  appears  from  the  judgment  of  Lord  Hardwicke,  in 
Savery  v.  Dyer,  that  "  there  is  a  difference  between  an  annuity  exist- 
ing at  the  time  of  the  will  and  one  created  by  it  de  novo,^^  All  the 
subsequent  cases  down  to  Kerr  v.  The  Middlesex  Hospital,  confirm 
the  principle  that  a  gift  simpliciter  of  an  annuity  is  only  an  annuity 
for  life. 

It  was  ingeniously  argued  by  Mr.  Rogers,  if  a  devise  of  all  the  rents 
and  profits  of  an  estate  would  pass  the  whole  fee,  why  should  not  a 
devise  of  part  of  the  rents  pass  a  part  of  the  fee  ?  Why,  for  this  ob- 
vious reason  :  that  a  gift  of  all  the  rents  is  a  gift  of  all  that  is  in  the 
testator,  that  is,  the  whole  estate.    Although,  therefore,  this  is  a  case 
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of  vendor  and  purchaser,  I  must  hold  that  the  objection  taken  is  not 
such  an  objection  as  the  purchasers  can  insist  upon.  I  think  it  was 
a  fair  question  to  try,  and,  therefore,  I  shall  not  give  any  costs* 


EwiNOTON  V.  Fbnn.^ 

December  21,  1852. 

Claim —  Parties  —  Master* s  Certificate — Oeneral  Orders  of  April, 

1860. 

The  representatives  of  a  deceased  ezecntor,  not  parties  to  an  administradon  daim  affainst 
the  sorviTing  ezecator,  cannot  be  made  parties  by  summons  on  the  Master's  certificate, 
under  the  18th  General  Order  of  April,  1850;  but,  if  necessary,  they  must  be  brought 
before  the  court  by  original  or  supplemental  claim. 

This  was  a  motion  for  leave  to  serve  a  writ  of  summons  on  the 
Master's  certificate,  under  the  18th  General  Order  of  April,  1850,  19 
Law  J.  Rep.  (n*  s.)  Chanc.  3.  The  claim  was  filed  against  a  surviv- 
ing execoitor  for  the  administration  of  a  testator's  estate,  and  the  usual 
re^rence  had  been  ordered.  During  the  proceedings  in  the  Mas- 
ter's office,  it  appeared  that  the  deceased  executor  had  received  part 
of  the  testator's  assets,  and  it  was  now  desired  to  summon  the  repre- 
sentatives of  the  deceased  executor,  under  the  certificate  of  the  Mas- 
ter that  they  were  necessary  parties  to  the  suit 

W,  Morris,  for  the  motion. 

Turner,  V.  C,  said  that  it  was  not  a  case  in  which  the  representa- 
tives of  the  deceased  executor  could  be  made  parties  by  summons 
under  the  above  order ;  and  that,  if  necessary,  they  could  only  be 
brought  before  the  court  by  original  or  supplemental  claim. 


1  22  Law  J.  Rep.  (n.  8.)  Chanc.  256. 
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Charlton  v.  Allen.^ 

January  14, 1853. 

■ 

Claim  —  Hearing  —  Default, 

If  the  plaintiff  in  a  claim  make  default  at  the  hearing,  erery  defendant  who  appears  is  entitled 
to  have  the  claim  dismissed,  with  costs,  withoat  prodncmg  any  affidavit  of  service  of  the 
writ  of  snmmons.  *- 

In  this  claim  the  plaintiff  made  default  at  the  hearing. 

G.  W»  CollinSy  for  the  defendant,  asked  that  the  claim  might  be 
dismissed,  with  costs,  and  submitted  that  it  was  not  necessary  for  the 
defendant  to  produce  any  affidavit  of  having  been  served  with  the 
writ  of  summons  to  the  claim,  but  that  the  appearance  of  the  defend- 
ant was  sufficient  to  entitle  him  to  ask  for  the  dismissal  of  the  claim 
with  costs. 

Wooi>,  V.  C,  said  that  the  defendant  was  entitled  to  have  the  claim 
dismissed,  with  costs ;  and  that  an  affidavit  of  having  been  served 
with  a  writ  of  summons  to  appear  to  the  daim  was  not  necessary. 


Wood  v.  Logsden.' 

November  20, 1852. 

Guardian  ad  litem  — Claim — Appearance. 

Where  an  infant  defendtot  has  appeared  to  a  daim,  the  court  will  not,  on  motion  by  the 
plaintiff  to  appoint  a  guardian  ad  litems  require  an  affidavit  of  service  of  the  writ  of  sum- 
mons. 

This  was  a  motion  on  behalf  of  the  plaintiff  for  an  order,  under 
the  32d  general  order  of  May,  1845, 14  Law  J.  Rep.  (x.  s.)  Chano. 
288,  to  appoint  a  guardian  ad  litem  to  an  infant  defendant  who  had 
appeared  to  the  claim  by  a  solicitor.  Application  had  been  made  to 
the  solicitor  who  had  appeared  for  the  infant  to  have  a  guardian  ap- 
pointed, but  without  effect 

Bazalgette^  for  the  motion. 


1  22  Law  J.  Bep.  (n.  s.)  Chanc.  257. 
'  22  Law  J.  Bep.  (27. 8.)  Chanc.  257. 
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Turner,  V.  C,  made  the  order  upon  the  evidence  produced ;  and 
stated  tffilt  where  a  defendant  appeared,  the  court  might  dispense 
with  proof  of  the  defendant  having  been  served  with  the  writ  of  sum- 


Anonymou*.^ 

December  23, 1852. 

Claim  -^Contract  —  Lease  —  Specific  Performance. 

A  special  claim  majr  be  filed  for  specific  performance  of  a  contract  to  grant  a  lease. 

This  was  a  motion  for  leave  to  file  a  special  claim  for  the^  specific 
performance  of  an  alleged  agreement  to  grant  a  lease. 

Amphlett,  for  the  plaintiff,  referred  to  Order  1,  clause  8,  of  the  Ge- 
neral Orders  of  April,  1850,  19  Law  J.  Rep.  (n.  s.)  Chanc.  2. 

TuR?(ER,  V.  C,  said  he  thought  the  case  was  included  in  the  words 
"  agreement  for  the  sale  or  purchase  of  any  property,"  and  that  a  spe- 
cial claim  might  be  filed  by  leave  of  the  court. 


Seagrave  v.  Pope.^ 

December  10, 11,  and  13, 1851 ;  Tebmary  26,  1852;  NoTcmber  15, 1852.'^' 

Building  Society  —  Mortgage  —  Redemption  — 6  (IJ-  7  Will,  4,  c.  32. 

A  bnilding  society  was  formed  nnder  the  6  &  7  Will.  4,  c.  32.  The  ajticles  of  the  society 
provided  that  certain  monthly  snbscriptions  and  payments  should  be  made  by  the  mem- 
Ixsrs,  in  respect  of  each  share  held  by  them,  until  the  joint  contributions  were  of  an  amount 
to  enable  each  member  to  receive  100/.  in  respect  of  each  share.  Power  was  given  to  the 
society  to  advance  to  any  member  his  shares  at  a  discount;  such  member  executing  a 
mortgage  to  secure  the  due  payment  of  his  future  subscriptions.  The  plaintiff  took  an 
advance  upon  his  five  shares  at  the  rate  of  45/.  105.  per  share,  and  executed  to  the  society 
a  mortgage  for  securing  the  payment  of  his  future  subscriptions,  &c.  The  mortgage  deed 
contained  no  covenant  or  stipulation  for  the  repayment  of  the  money  advanced  upon  the 
shares ;  and  the  articles  of  the  society  provided  that,  at  the  termination  of  the  society,  the 


*  See  Charlton  v.  Alleriy  (the  case  preceding  this.) 
3  22  Law  J.  Rep.  (n.  s.)  Chanc.  257. 

5  22  Law  J.  Rep.  (n.  8.)  Chanc.  258 ;  16  Jur.  1099 ;  1  De  Gcx,  Macnaghten  &  Gor- 
don, 783. 
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mortgage  should  he  indorsed  as  satisfied,  without  contemplating  the  repayment  of  the 
advance  made.    Upon  a  suit  by  the  mortgagor  to  redeem :  —  .      ^ 

Held,  reversing  the  decision  of  the  court  below,  that  the  advance  so  made  to  the  plaintiff  was 
not  a  loan,  but  an  anticipatory  payment,  by  way  of  discount,  of  the  shares  he  would  other- 
wise have  been  entitled  to  at  the  termination  of  the  society ;  and  that  the  mortgage  was  to 
secure  his  future  subscriptions,  &c.,  until  that  period:  and  that  he  was  not  entitled  to  redeem 
upon  the  terms  of  repayment  of  the  advance,  minus  the  amount  of  subscriptions  paid  by 
him  up  to  the  notice  to  redeem  ;  and  the  bill  was  dismissed. 

Per  Lord  St.  Leonards,  L.  C.  The  dismissal  of  the  bill  was  not  a  slip  in  the  decree ;  and  a 
petition  for  a  second  rehearing  was  dismissed. 

The  society  in  question  was  established  in  1843,  under  the  provi- 
sions of  the  6  &  7  Will.  4,  e.  32 ;  and  the  rules  of  the  society,  as  far 
as  they  are  material  to  the  present  question,  were  as  follows :  — 

7.  "  That  every  member  shall,  on  the  first  monthly  meeting,  com- 
mence paying  his  or  her  subscription  money,  or  sum  of  85.  6d,  per 
share  for  each  and  every  share  he  or  she  may  hold,  and  shall  after- 
wards continue  to  pay  his  or  her  subscription  money  of  8s.  Q(L  per 
share,  with  all  fines  that  may  be  due  from  him  or  her,  on  the  day  of 
every  succeeding  monthly  meeting,  until  the  objects  of  the  society 
have  been  fully  accomplished ;  and  every  member  neglecting  to  pay 
his  or  her  subscription,"  &c.  to  be  fined  in  manner  therein  mentioned. 

9.  "  That  so  often  as  the  funds  of  the  society  shall  amount  to  a 
share  or  sum  of  100/.  (or  by  anticipation,  that  is,  before  the  funds  act- 
ually amount  to  that  sum,  if  the  directors  shall  so  determine)  the 
share  shall  be  awarded  to  the  highest  bidder  by  premium  for  the  pre- 
ference, and  the  purchaser  shall  have  the  privilege  of  taking  as  many 
additional  shares  at  the  same  rate  as  the  directors  may  award  him, 
not  exceeding  nine,  on  giving  notice  of  such  an  intention  to  the  chair- 
man at  the  time  of  sale ;  and  the  directors  shall,  if  they  deem  it  of 
advantage  to  the  society,  have  the  power  to  sell  an  additional  share 
or  shares,  quarter,  half,  or  three  quarter  share,  at  the  same  rate  of  pre- 
mium as  the  last  purchase,  if  required." 

11.  "  Interest,  or  redemption  money.  That  any  member  having 
received  cash  for  his  or  her  share  or  shares,  shall  pay  the  sum  of  3^. 
6d.  as  and  towards  the  redemption  thereof,  for  each  and  every  share, 
and  in  proportion  for  a  fractional  part  of  a  share  he  or  she  may  hold, 
on  the  next  subscription  day  after  the  receipt  thereof,  and  shall  conti- 
nue paying  the  same  during  the  continuance  of  the  society  on  every 
succeeding  monthly  subscription  day,  with  and  in  addition  to  the 
monthly  subscriptions,  &c.,  with  proportionate  fines  for  nonpayment," 

12.  "  Security  for  money  advanced  on  shares  sold.  That  when 
any  member  shall  have  been  awarded  his  or  her  share  or  shares, 
pursuant  to  rule  9,  he  or  she  shall  forthwith  give  notice  of  the  situa- 
tion of  the  premises  intended  to  be  offered  for  the  security  thereof  to 
the  secretary,  who  shall  forthwith  transmit  a  copy  of  the  same  to  the 
surveyor,  &c.  That  when  the  directors  shall  be  satisfied  that  the 
premises  so  to  be  offered  as  aforesaid  are  a  sufficient  security  to  the 
society,  they  shall  authorize  the  trustees  to  pay  to  such  member  the 
sum  or  sums  of  money  which  he  or  she  shall  be  entitled  to  receive, 
on  such  member  executing  a  mortgage  of  such  premises  as  the  solici- 
tor to  the  society  shall  require,  and  delivering  the  same  and  ail  other 
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necessary  title-deeds  relating  thereto,  to  the  solicitor,  to  be  deposited 
with  the  trustees,  as  a  security  to  the  said  society  for  so  much  money 
as  the^in  shall  be  expressed  to  be  secured,  and  the  trustees  shall 
make  such  payment  accordingly." 

By  the  same  rule,  it  was  directed  that  in  the  said  mortgage  deed 
it  should  be  specified,  that  in  case  the  said  member  should  at  any 
time  thereafter  fail  for  six  calendar  months  to  pay,  observe,  and  per- 
form all  or  any  of  his  or  her  subscriptions,  payments,  and  regulations, 
then  the  trustees  might  appoint  a  receiver  of  the  rents,  or  make  sale 
of  the  property,  and  out  of  the  money  to  arise  therefrom  pay  all 
costs,  &c.;  and  in  the  next  place  retain  and  reimburse  themselves 
"all  such  subscriptions  and  other  payments  as  shall  then  be  due, 
owing,  and  payable  by  such  member,  under  and  by  virtue  of  these 
rules  and  the  mortgage  deed,"*  and  pay  the  surplus,  if  any,  to  the 
said  member. 

13.  This  rule  empowered  the  directors  to  add  to  any  surplus 
moneys,  remaining  in  case  of  a  sale,  a  proportion  of  the  profits  of  the 
society,  made  up  to  the  time  of  such  sale  or  sales,  equal  to  that 
which  at  the  time  should  be  allowed  to  members  withdrawing. 

14.  "  Power  to  sell,  exchange,  or  redeem  property  in  mortgage. 
That  if  any  member  of  this  society,  having  purchased  any  share  or 
shares,  and  secured  the  repayment  thereof  upon  his  or  her  premises, 
shall  sell  ^uch  premises,  it  shall  be  lawful  for  the  purchaser  to  take 
the  same,  chargeable  with  the  debt  due  to  the  society,  and  thence- 
forth to  become  answerable  to  the  society  for  the  payment  of  the 
subscriptions  and  other  charges  as  the  same  shall  become  payable, 
on  such  purchaser  signing  such  agreement-  as  the  solicitor  to  the 
society  may  require,  for  paying  the  subscription  money  and  other 
payments  to  be  made  by  him.  That  if  any  member  shall  be  desirous 
of  having  his  or  her  property  discharged  from  feuch  debt,  it  shall  b» 
lawful  for  the  holder  of  such  share  or  shares,  or  so  much  thereof  as 
shall  be  then  unpaid,  to  transfer  the  same  to  some  other  premises  of 
adequate  value,  &c. ;  and  upon  having  such  share  or  shares,  or  so 
much  thereof  as  shall  be  then  due  in  respect  thereof,  secured  upon 
other  premises  to  the  satisfaction  of  the  solicitor,  the  trustees  for  the 
time  being  shall  release  and  convey  the  premises  for  w^hich  other 
premises  shall  have  been  substituted,  and  make  such  indorsement  as 
hereafter  mentioned ;  and  in  the  first  mentioned  event  shall  also 
release  him  o^  her  from  all  future  liability  in  respect  of  the  premises 
upon  the  shares  purchased  from  the  said  society,  and  secured  upon 
the  premises  sold  as  before  mentioned.  That  if  any  member  of  this 
society,  who  shall  have  received  his  or  her  share  or  shares,  or  any 
portion  of  them,  shall  be  desirous  of  paying  and  satisfying  the 
security  or  securities  which  shall  have  been  given  for  the  same,  and 
shall  give  notice  of  such  his  or  her  desire  to  the  directors,  the 
directors  shall,  within  one  month  thereafter,  award  to  such  member 
the  same  proportion  of  profits  per  share  as  is  allowed  on  the  with- 
drawal of  unpurchased  shares ;  and  the  directors  shall  make  a  de- 
duction of  such  profits,  and  of  the  amount  of  subscriptions  paid  in 
by  such  member,  from  the  full  amount  expressed  to  be  secured  in 
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and  by  the  mortgage ;  and  the  directors  are  hereby  authorized  and 
empowed  to  receive  the  balance  in  one  payment,  or  by  such  instal- 
ments as  the  directors  and  members  shall  agree  upon  ;  and  upon  the 
payment  of  the  balance,  together  with  all  fines  and  other  sums  due 
in  respect  of  such  shares,  the  directors  shall  desire  the  trustees  to 
deliver  up  all  deeds  and  documents  in  their  custody  relating  to  the 
security  of  the  member,  on  such  property,  and  at  his  or  her  costs  to 
indorse  a  receipt  or  acknowledgment  on  such  mortgage,  according  to 
the  6  &  7  Will.  4,  c.  32,  §  5." 

16.  "  Members  withdrawing.  That  any  person  who  shall  be  desi- 
rous of  withdrawing  from  this  society  any  share  or  shares  which 
shall  not  have  been  purchased  according  to  rule  8,  (9,)  shall  be 
allowed  to  do  so  upon  giving  one  month's  notice  in  writing  of  his  or 
her  intention  to  the  directors  at  an^  general  meeting  of  the  society, 
and  the  money  subscribed  in  respect  of  such  share  or  shares  shall  be 
repaid  to  such  member,  subject  only  to  the  forfeitures  next  herein- 
after mentioned,  that  is  to  say,  if  application  to  withdraw  shall  be 
made  within  the  first  year  from  the  first  meeting  hereof,  a  forfeiture 
of  half  a  guinea  per  share ;  if  within  the  second  year  of  such  meet- 
ing, a  forfeiture  of  5^.  6d.  per  share ;  and  if  the  application  to  with- 
draw be  made  within  the  third  or  fourth  year  from  the  holding  of  the 
said  first  meeting,  he  shall  take  out  the  net  amount  of  the  subscrip- 
tions paid  in,  exclusive  of  entrance  fee ;  that  if  the  application  to 
withdraw  any  such  share  or  shares  shall  be  made  within  the  fifth  or 
any  subsequent  yeaf  from  the  holding  of  such  first  meeting,  the 
directors  are  hereby  empowered  to  allow  the  member  so  desirous  of 
withdrawing,  out  of  the  profits  which  the  society  shall  have  realized, 
a  bonus  for  the  withdrawal  of  each  share  as  they  shall  from  time  to 
time  appoint."  "  In  case  of  Withdrawal  of  shares  from  the  society, 
subscriptions  in  arr^ar  and  all  fines  incurred  previously  to  any  such 
application,  shall  be  deducted  from  the  amount  which  the  member  or 
members  shall  be  entitled  to  receive." 

32.  <<  That  when  it  shall  appear  by  the  books  of  the  society  that 
there  is  sufficient  to  pay  each  share  of  100/.,  then  all  arrears  of  sub- 
scriptions, redemption-fines,  and  other  payments  shall 'be  payable 
immediately,  and  the  trustees  shall  enforce  the  payment  as  before 
expressed  in  these  rules,  and  that  each  member  shall  be  paid  his 
share  accordingly." 

33.  "  That  when  all  the  payments  heretofore  menti<^ed,  that  is  to 
say,  the  sum  of  100/.  for  each  share,  with  all  other  expenses  and 
liabilities  of  the  society,  shall  be  fully  paid  and  satisfied,  then  the 
accounts  shall  be  finally  audited,  printed,  and  sent  to  Qach  member 
as  hereinbefore  mentioned  ;  and  the  society  shall  terminate ;  and  the 
trustees  shall,  with  the  adviee  of  the  solicitor  of  this  society,  deliver 
up  to  each  member,  or  his  legal  representatives,  the  title  deeds  and 
other  documents  which  shall  have  been  deposited  with  them  by  such 
member  as  a  security  to  the  society,  and  shall  and  will  at  his  or  her 
request,  indorse  on  his  or  her  mortgage  a  receipt  for  all  the  moneys 
intended  to  be  secured  thereby,  pursuant  to  the  6  &  7  Will.  4,  c.  32, 
B.  5.     That  two  thirds  of  the  majority  of  the  members  present  at 
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any  meeting  specially  convened  for  that  purpose,  by  giving  seven 
days'  notice  to  each  member,  shall  have  full  power  to  declare  this 
society  at  an  end,  and  all  the  accounts  thereof  shall  thereupon  be 
finally  closed ;  and  such  resolution  shall  be  effectual  at  law  and  in 
equity  as  a  release  to  all  the  members." 

The  plaintiff,  Mr.  FleiAing,  was  the  holder  of  five  shares  from  the 
commencement  of  the  society.  On  the  2d  of  February,  1846,  he 
purchased  three  other  shares  from  the  then  holder  thereof,  which 
were  duly  transferred  to  him.  In  March,  1846,  Mr.  Fleming  took  up 
money  from  the  society  on  his  five  original  shares  and  executed  a 
mortgage  to  the  society  to  secure  the  same.  At  a  meeting  held  on 
the  1st  of  February,  1847,  Mr.  Fleming  became  the  purchaser  of  two 
additional  shares,  and  proposed  to  borrow  money  thereon  and  upon 
his  three  other  shares,  at  the  rate  of  45/.  IO5.  per  share,  and  the  . 
society  thereupon  advanced  to  him  in  respect  of  the  said  five  shares 
the  total  sum  of  272/.  lOs.j  and  Mr.  Fleming  executed  to  the  trustees 
of  the  society  a  mortgage  security  upon  certain  leasehold  premises 
pursuant  to  the  rules  of  the  society.  Previously  to  August,  1847, 
Mr.  Fleming  became  the  owner  of  five  additional  shares,  and  on  the 
2d  of  that  month  he  proposed  to  borrow  of  the  society,  in  respect  of 
such  shares,  at  the  rate  of  45/.  10^.  per  share,  and  the  society 
advanced  to  him  thereon  the  total  sum  of  272/.  IO5.,  and  as  a  secu- 
rity he  executed  to  the  society  a  mortgage  on  certain  other  leasehold 
premises. 

In  October,  1847,  Mr.  Fleming  proposed  to  transfer  the  two  mort- 
gage securities,  in  respect  of  his  ten  shares,  to  other  property  belong- 
ing to  him  in  pursuance  of  the  14th  rule,  and,  the  directors  consenting, 
the  premises  comprised  in  the  mortgage  securities  were  discharged 
from  the  moneys  secured  thereon  ;  and  by  a  deed  dated  the  10th  of 
December,  1847,  and  made  between  Mr.  Fleming,  of  the  one  part, 
and  the  defendants  Pope,  Forbes,  and  Ferguson,  the  t^rustees  of  the 
society,  of  the  other  part,  it  was  witnessed  that,  in  consideration  of 
544/.  to  Mr.  Fleming  paid  by  the  defendants,  Mr.  Fleming  assigned 
to  the  defendants  certain  leasehold  premises  in  Manor  Road,  Wal- 
worth, for  all  the  residue  of  the  terms  granted  therein,  upon  the  trusts, 
following,  t.  e.  upon  trust  from  time  to  time,  so  long  as  Fleming 
should  duly  make  the  several  payments  and  observe  and  perform  the 
regulations  prescribed  in  the  articles  of  the  society  in  respect  of  the 
said  shares,  and  also  perform  all  the  covenants  therein  contained,  to 
permit  him  to  hold  the  said  premises  and  receive  the  rents  thereof  for 
bis  benefit ;  but  if  he  should  at  any  time  thereafter  fail  to  perform 
and  keep  all  or  any  of  the  said  covenants,  or  should  neglect  or  refuse 
for  the  space  of  six  calendar  months  to  pay,  observe,  and  perform  all 
or  any  of  the  subscriptions,  payments,  or  redemption  money  and 
regulations  on  his  part  to  be  paid,  observed,  and  performed,  then 
upon  trust  to  appoint  a  person  to  collect  the  rents  of  the  said  premises; 
but  if  the  rents  should  be  dnsufficient  to  satisfy  the  purposes  aforesaid, 
then,  upon  trust,  to  sell  the  said  premises  as  therein  mentioned,  and  out 
of  such  rents,  or  the  proceeds  of  such  sale,  to  pay  the  costs,  &c. ;  and  in 
the  next  place  to  retain  all  such  principal  money,  subscriptions  and 
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other  payments,  as  should  have  been  advanced  to  or  should  be  dne  by 
Mr.  Fleming  in  respect  of  the  said  shares ;  it  being  agreed  by  the 
parties  thereto  that,  in  case  such  sale  should  take  place,  all  moneys 
which  would  at  any  time  afterwards  become  due  from  him  according 
to  the  rules  of  the  said  society,  should  be  considered  as  then  imme- 
diately due,  and  the  same,  or  so  much  thei%of  as  might  be  lawfully 
demanded,  should  be  deducted  out  of  the  moneys  received  under  the 
aforesaid  powers,  and  to  pay  the  residue  of  the  money  unto  Mr. 
Fleming. 

In  November,  184S,  the  plaintiff,  W.  Seagrave,  agreed  to  purchase 
of  Mr.  Fleming  the  premises  comprised  in  the  mortgage  security,  but 
freed  and  discharged  of  the  mortgage ;  and  on  the  4th  of  that  month 
Mr.  Fleming  gave  notice  to  the  society  of  his  intention  to  redeem, 
when  a  correspondence  ensued  between  him  and  the  society  as  to  the 
terms  of  the  redemptioi\;  and  ultimately  the  following  letter  was  sent 
to  Mr.  Fleming  by  the  solicitors  of  the  society: — 

"Sir  —  The  directors  of  the  society  have  placed  in  our  bairds  the 
Several  letters  you  have  recently  addressed  to  them  on  the  subject  of 
redeeming  the  security  given  by  you  to  the  society  for  ten  shares 
on  property  in  Manor  Road.  The  principle  on  which  the  account 
between  a  shareholder  in  a  building  society  and  the  trustees  should 
be  taken  has  recently  been  judicially  decided  in  a  case  before  Wi- 
gram,  V.  C. — Mosley  v.  Baker^  17  Law  J.  Rep.  (n.  s.)  Chanc.  257: 
affirmed,  1  Hall  &  Tw.  301 ;  s.  c.  fS  Law  J.  Rep.  (n.  s.)  Chanc  457. 
The  rules  in  that  case  were  nearly  identical  with  those  of  this 
society  on  the  subject  of  redemption;  so  also  was  the  mortgage 
deed,  with  this  exception,  that  in  your  mortgage  deed  the  trustees 
are  authorized  to  retain  out  of  the  proceeds  of  a  sale  under  the 
power  not  only  all  the  future  subscriptions  and  payments  which 
would  become  due  during  the  estimated  duration  of  the  society, 
but  also  the  principal  money  advanced  to  you  on  taking  up  your 
shares.  Assuming,  however,  that  the  latter  were  inserted  by  mistake, 
and  taking  the  account  as  directed  by  the  rules  and  the  deed  omitting 
those  words,  it  will  stand  as  appears  by  the  statement  we  now 
inclose.  The  directors,  after  a  careful  consideration  of  the  matter, 
and  taking  into  account  the  claim  advanced  by  you  to  credit  for  a 
share  of  the  profits  on  redeeming  your  security,  have  decided  that 
the  probable  duration  of  the  society  will  be  eleven  years  from  its 
commencement  in  1843 ;  we  have  therefore  assumed  that  term  in  the 
inclosed  calculation.  We  understand  that  the  subscriptions  on  your 
shares  are  now  in  arrear,  and  that  on  the  next  subscription  night  four 
months  will  be  due,  amounting  with  30^.  fines,  to  25/.  10^.  For  the 
purpose  of  our  calculation,  however,  we  have  assumed  all  the  arrears 
to  be  paid.  We  shall  be  happy  to  attend  to  any  observations  yon 
may  have  to  make  on  our  calculations,  and  you  will  be  pleased  to 
receive  this  letter  and  the  inclosed  account  without  prejudice. 

(Signed)  Shield  &  HAawbon.** 
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*^  T.  B.  Fleming,  Esq.,  in  accoont  with  the  ChamberweU  Building  Societj. 

Dr.  £    g,    d. 

1S47,  December  6.  To  subscriptions,  at  8s.  &d.  per  share  per  month,  on  ten 
shares,  from  the  6th  of  November,  1843,  when  the  society  was  formed,  to 
the  6tli  of  December,  1847,  being  the  last  subscription  day  before  the 
advance  of  the  ten  shares,  namely,  four  years  and  two  months 212    10    0 

To  subscription  money  and  redemption  money  on  ten  shares,  at  125.  per 
share  per  month,  from  the  time  of  the  advance  to  the  6th  of  November, 
1854,  calculating  the  society  to  terminate  in  eleven  years  from  the  com- 
mencement, namely,  six  years  and  ten  months 492     0    0 

704    10    0 


Cr. 

1847,  December  6.   By  subscriptions  paid  by  Mr.  Fleming  to  the  date  of  the 

advance ^ 212    10    0 

1848,  December  4.    By  subscriptions  paid  or  due  from  Mr,  Fleming  from 
the  6th  of  December,  1847,  to  the  4th  of  December,  1848,  being  one 

month  after  notice  to  redeem,  being  one  year  at  \2s.  per  share  per  month  72  0  0 
By  proportion  of  profit,  as  per  rule  14,  at  4/.  5s.  3d.  per  share  on  ten  shyes.  42^*  12  6 
By  balance  payable  on  redemption 377      7    6 

704    10    0" 


Mn  Fleming,  being  dissatisfied  with  this  method  of  stating  the 
account,  and  especially  at  being  charged  with  redemption  moneys  up 
to  the  year  1854,  offered  to  redeem  upon  the  terras  stated  in  the 
account,  except  that  he  should  not  be  charged  with  such  redemption 
moneys  «fter  the  period  of  his  notice  to  redeem.  The  society 
declined  this  offer,  and  Mr.  Fleming  then  joined  with  Mr.  Seagrave 
in  filing  the  present  bill,  which  prayed  a  declaration  that  the  plain- 
tiffs were  entitled  to  redeem  the  mortgaged  premises  upon  the  terms 
of  repaying  to  the  society  the  sum  of  237/.  I85.,  the  amount  actually 
advanced  to  the  plaintiff  Fleming,  less  the  amount  of  subscrip- 
tions paid  by  Fleming  in  respect  of  his  ten  shares,  and  his  pro- 
portion of  the  profits;  and  that  the  proportion  of  profits  ta  which  he 
was  entitled  might  be  ascertained,  and  that  all  proper  accounts  might 
be  taken.      ' 

The  defendants,  by  their  answer,  submitted  that  the  plaintiffs  were 
not  entitled  to  redeem  except  upon  payment  of  what  should  be  found 
due  upon  an  account  to  be  taken,  upon  the  principle  set  forth  in  the 
before-mentioned  acoount  of  their  solicitors ;  but  they  admitted  that 
a  shareholder,  Mr.  Mills,  who  had  anticipated  his  shares,^  had,  on  the 
opinion  of  Mr.  Tidd  Pratt  to  that  effect,  been  allowed  to  redeem  his 
mortgage  upon  payment  of  the  sum  advanced  to  him  less  the  amount 
of  his  subscriptions ;  and  they  admitted  that  it  was  not  altogether 
impossible,  with  some  measure  of  certainty,  to  calculate  how  long 
the  society  would  continue. 

The  cause  coming  on  for  hearing  before  Knight  Bruce,  V.  C,  on 
the  8th  of  March,  1850,  his  honor  held,  that  Mr.  Fleming  was  entitled 
to  redeem  upon  the  footing  of  paying  the  balance  that  was  due 
from  him  on  account  of  the  544^  at  the  end  of  a  month  from  the 
notice,  with  interest  at  4i.  per  cent,  per  annum  from  that  time ;  and 
that,  for  the  purpose  of  ascertaining  the  amount  of  the  balance,  he 
ought  to  have  credit  for  the  monthly  payment  of  8^.  6cL  so  far  as 
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paid  by  him  to  that  period,  and  for  the  42/.  125.  6cL,  but  not  for  the 
monthly  3s.  6d. ;  and  ought  to  be  debited  with  the  monthly  3s.  6d.  so 
far  as  not  paid  by  him  to  the  same  period;  but  not  with  any 
monthly  payment  in  respect  of  any  period  subsequent  to  the  end  of 
the  month. 

The  trustees  of  the  society  appealed  from  this  decree. 

Bacon  and  Hardy y  for  the  plaintiffs. 

James  Russell^  Roll  and  Terrell^  for  the  defendants. 

Feb.  26.  —  The  Lord  Chancellor  (Lord  Truro)  on  the  last  day 
of  his  Lordship's  holding  the  great  seal,  delivered  the  following  judg- 
ment :  —  This  was  also  a  complicated  case  arising  from  articles  which 
are  to  a  considerable  extent  unintelligible  and  not  very  consistent, 
relating  to  a  building  society.  The  plaintiff  had  been  the  solicitor 
to  a  building  society.  By  the  articles  the  subscribers  were  to  pay 
certain  monthly  subscriptions  for  a  period  so  long  that  the  aggre- 
gate amount  of  the  subscriptions  should  allow  of  each  subscriber 
receiving  100/. ;  but  inasmuch  as  these  monthly  payments  would 
amount  to  a  considerable  sum  long  before  the  period  of  division 
would  arrive,  it  was  provided  that  it  should  be  in  the  power  of  those 
who  managed  the  funds  of  the  society,  whenever  there  should  be 
100/.  or  any  other  sum  in  hand,  to  put  up  to  auction  the  sum  which 
they  had  to  dispose  of,  and  advance  the  100/.  which  each  individual 
would  be  entitled  to  at  the  end  of  the  term  when  the  aggregate  sub* 
scriptions  would  furnish  sufficient  to  pay  100/.  to  each;  and  this 
being  by  anticipation,  there  was  to  be  a  discount,  (as  I  may  so  call  it,) 
that  is,  that  every  individual  might  say  how  much  short  of  the  100^ 
he  would  take  for  that  100/.  which  would  be  payable  at  a  future  period. 
I  think  fourteen  years  were  expected  to  be  the  period  necessary  to 
elapse  before  the  subscription,  going  on  in  the  manner  it  was,  would 
amount  to  the  sum  sufficient  to  pay  the  subscribers  each  100/.  It 
was  put  up  to  auction  for  any  member  of  the  association  to  say  how 
much  short  of  the  100/.  he  would  take  in  consequence  of  receiving 
present  payment.  The  mortgagor,  as  I  may  call  him,  became  in 
this  case  the  bidder  for  five  shares,  or  for  a  certain  number  of  shares, 
and  he  undoubtedly  gave  a  yery  long  discount ;  but  it  will  be  ob- 
served, that  as  the  subscriber  who  became  the  purchaser  at  this 
auction  was  only  receiving,  by  anticipation  and  by  discounting,  that 
which  he  would  be  entitled  to  receive  at  a  period  when  he  should 
have  paid  his  subscriptions  for  the  given  period,  it  became  necessary, 
of  course,  that  the  society  when  the  party  had  anticipated  his  100/. 
should  take  some  security  that  he  would  make  his  future  payments ; 
otherwise  he  would  discount  his  100/.  and  get  what  he  would  be 
entitled  to  when  he  should  have  made  the  payments  which  I  have 
already  mentioned  for  one,  two,  three,  or  more  years,  or  for  whatever 
time  might  be  necessary  to  make  up  his  quota  towards  the  aggre- 
gate capital ;  and  the  mode  of  arrangement  seems  to  have  been,  by 
allowing  the  party  who  discounted  his  share  to  give  security  that  he 
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would  make  the  future  payments ;  and  there  are  various  stipulations 
in  the  articles  to  that  eifeet,  many  of  them  very  difficult  to  under* 
stand  and  to  reconcile.  I  have  myself,  however,  arrived  at  a  satisfac* 
tory  conclusion  on  the  subject  The  plaintiff  having  assigned  certain 
property  to  the  society  upon  the  occasion  of  his  receiving  by  antici- 
pation this  sum  which  he  agreed  to  take  in  satisfaction  of  the  100/. 
which  he  would  be  entitled  to  at  the  period  I  have  mentioned,  he  exe- 
cuted a  mortgage  of  certain  property,  which  is  the  subject  of  the 
present  contest. 

The. society  says  that  the  mortgage  was  a  security  that  the  mort* 
gagor  would  continue  to  make  his  future  payment  for  the  proper 
period,  and  which  payments  he  must  have  made  before  he  got  his 
100/.  in  full,  and  which  he  ought  equally  to  make  whenever  he  could 
get  that  sum  which  he  was  content  to  take  instead  of  the  100/.,  and 
which  represented  the  100/.  The  mortgagor  says  "  No.  According 
to  the  articles,  it  is  true  I  received  a  certain  sum  upon  one  of  these 
occasions  in  respect  of  my  number  of  shares,  but  I  insist  that  this 
security  was  only  a  security  for  repayment  of  that  sum  with  interest; 
and,  therefore,  I  claim  to  redeem,  upon  payment  of  that  sum  and 
interest."  Now  the  decision  of  the  Court  below  was  in  support  of 
that  right  I  have  unfortunately  arrived  at  a  totally  different  conclu- 
sion. I  am  satisfied  that  this  security  was  nothing  more  than  a 
security  to  the  society  that  this  person  should  continue  to  make  these 
payments  which  he  ought  to  and  would  have  made  if  the  society  had 
gone  on  upon  the  simple  plan  ^pon  which  it  was  founded,  nobody 
receiving  any  thing  until  a  sufficient  amount  had  been  raised  by 
monthly  subscriptions  to  pay  each  subscriber  100/. ;  and  that  he  is 
not  entitled  to  redeem  upon  any  such  terms  as  he  has  clamed.  I 
repeat,  that  the  articles  are  some  of  them  very  ambiguous  and  difficult 
to  reconcile,  but  I  have  reconciled  them  to  a  sufficient  extent  to  satisfy 
me  that  the  conclusion  which  I  have  just  enunciated  is  a  correct 
conclusion.  The  judgment,  therefore,  which  I  shall  hand  in  to  the 
Registrar  is  a  judgment  which  repels  the  attempt  to  redeem ;  and 
declares  that  the  party  is  not  entitled  to  redeem  as  prayed  in  his  bill. 
Now  I  shall  be  very  happy  to  give  the  details  of  this  judgment  more 
at  length  if  or  whenever  the  parties  may  wish. 

James  RtisselL  Then  the  result  is,  that  the  bill  is  dismissed,  with 
costs.  , 

The  Lord  Chancellor.  —  Yes. 

After  resigning  the  Great  Seal,  his  Lordshid  delivered  out  the 
following  judgment:  —  In  this  case,  the  plaintiff  Fleming  became 
entitled  to  certain  shares  of  100/.  each  in  the  Camberwell  Building 
and  Investment  Society.  In  respect  of  those  shares,  he  received  a 
sum  of  money  from  the  society  considerably  less  than  the  full  amount 
to  which  he  would  have  been  entitled  at  a  future  period,  and  at  the 
same  time  he  executed  a  mortgage  to  the  society  in  respect  of  the 
money  so  received.     In  respect  of  each  of  the  shares,  he  has  paid  a 
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monthly  subscription  of  85.  Gd,,  and  a  further  sum  of  3^.  6c2.  a  month, 
called  interest  or  redemption  money,  on  account  of  having  so  received 
money  by  anticipation  instead  of  receiving  nothing  till  the  full  share 
of  100/.  each  becomes  due ;  and  the  question  is,  whether  the  sum  so 
received  by  him  is  to  be  deemed  to  have  been  advanced  as  a  loan, 
which  he  has  the  liberty  of  repaying  at  his  option,  and  by  the  repay- 
ment of  which,  subject  to  the  deduction  of  the  subscription?,  he  has 
paid,  and  to  an  allowance  of  profits,  he  is  entitled  to  redeem  the  pre- 
mises mortgaged,  and  to  be  exempted  from  eJI  future  payments,  or 
whether  the  sum  so  received  by  him  is  to  be  deemed  to  have  been 
advanced  by  way  of  anticipatory  payment  or  substitution  of  or  equi- 
valent for  the  fall  100/.  shares,  which  the  plaintiff  would  be  entitled 
to  receive  at  a*future  time,  and  that  the  mortgage  is  to  be  deemed  to 
have  been  only  given  to  secure  the  due  payment  of  the  subscriptions 
of  8s.  6cL  and  the  additional  payment  of  Ss.  6d.  a  month.  The  plain- 
tiff, Fleming,  and  the  plaintiff,  Seagrave,  who  is  a  purchaser  from 
him,  insisting  on  the  first  of  these  constructions,  filed  a  bill  against 
the  trustees  of  the  society,  praying  a  declaration  that  the  plaintifis 
are  entitled  to  redeem  the  mortgaged  premises  upon  the  terms  of 
repaying  the  amounts  advanced  by  the  society,  less  the  amount  of 
subscriptions  which  the  plaintiff,  Fleming  had  paid,  and  the  propor- 
tion of  profits  in  the  society  to  which  Fleming  is  entitled  in  respect 
of  such  shares ;  and  Sir  J.  L.  Knight  Bruce,  V.  C,  made  a  decree, 
containing  a  declaration  in  conformity  with  the  prayer  of  the  bill 
From  this  decree,  the  defendants,  insisting  -on  the  second  of  the  two 
constructions  which  I  have  mentioned,  have  appealed,  on  the  ground 
that  the  plaintiffs  ought  not  to  have  been  allowed  to  redeem  except 
on  terms  of  paying  all  subscriptions  and  redemption  moneys  and  other 
payments  due,  or  thereafter  to  become  due,  in  respect  of  the  shares, 
during  the  probable  duration  of  the  society,  to  be  estimated  by  the 
Master. 

In  order  to  decide  the  point  in  dispute,  it  will  be  necessary  to 
consider  the  purpose  and  object  for  which  the  society  was  established, 
the  act  of  parliament  under  the  authority  of  which  the  society  was 
constructed,  the  articles  or  regulations  of  the  society,  and  the  mort- 
gage deed.  The  society  was  framed  under  the  authority  and  to  effect 
the  objects  of  the  6  &  7  Will.  4,  c.  32,  and  the  rules  arc  framed  in 
reference  to  that  act,  and  also  the  mortgage ;  and  it  may  materially 
assist  in  arriving  at  the  true  construction  as  well  oC  the  rules  as  of  the 
mortgage,  to  consider  the  statute,  the  rules,  and  the  mortgage  in  con- 
nection. Unfortunately,  each  of  them  is  very  inaccurately  framed,  with 
little  attention  to  the  consistency  of  language  in  the  different  parts 
of  them ;  not  always  using  the  same  words  in  the  same  sense,  nor 
considering  the  applicability  and  correctness  of  the  expressions  in 
reference  to  the  subject-matter  to  which  they  refer. 

The  general  purpose  of  the  act  is  stated  to  be  to  raise,  by  sub- 
scriptions, a  fund  to  assist  the  members  in  obtaining  small  freehold 
and  leasehold  property,  and  with  that  object  it  is  declared  to  be  law- 
ful for  persons  to  form  themselves  into  societies  to  raise,  by  periodi- 
cal subscriptions  shares  not  exceeding  150/.  for  the  purpose  of  enabling 
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each  member  to  receive  the  amount  or  value  of  his  share  or  shares 
therein,  to  erect  or  purchase  real  or  leasehold  estate  to  be  secured  by 
way  of  mortgage  until  the  amount  or  value  of  his  share  or  shares 
therein  shall  have  been  fully  repaid  to  the  society  with  interest,  and 
all  fines  or  other  payments  incurred  in  respect  thereof/  The  first 
remark  that  arises  on  the  language  of  the  act  is,  that  the  company  is 
stated  to  be  for  the  purpose  of  enabling  the  members  to  receive  the 
amount  or  value  of  their  shares  to  purchase  real  or  leasehold  estate 
to  be  secured  by  way  of  mortgage  to  the  society  until  the  amount  or 
value  of  the  shares  shall  be  repaid  to  it,  with  interest,  fines,  &c.  The 
immediate  antecedent  to  the  words  "  to  be  secured  "  is  the  purchas- 
ing real  or  leasehold  estate ;  but  I  think  it  is  plain  that  th^  words  '^  to 
be  secured  "  did  not  refer  to  the  real  or  leasehold  estate,  but  to  the 
amount  or  value  of  the  shares  of  the  members.  I  have  considerable 
difficulty  in  ascribing  any  intelligible  meaning  to  the  language  as 
used  in  this  part  of  the  act ;  whether  it  refers  to  the  real  and  lease- 
hold estate  or  to  the  shares.  But  I  think  the  2d  section,  read  in 
connection  with  the  1st,  tends  to  give  the  meaning  of  such  first  pro- 
vision. The  2d  section  enacts,  that  it  shall  be  lawful  for  the  society 
to  receive  from  its  members  sums  of  money  by  way  of  bonus  on 
shares  for  the  privilege  of  receiving  the  same  in  advance  prior  to 
their  being  realized,  and  also  interest ;  and  the  3d  section  enacts,  that 
a  form  of  mortgage  or  other  instrument  may  be  given  which  may  be 
necessary  for  carrying  the  purposes  of  the  society  into  execution. 
These  three  clauses  in  connection  seem  to  import  that  the  mortgage 
referred  to  in  the  1st  section  is  intended  to  secure  the  amount  or  value 
of  the  share  which  the  society,  by  the  2d  section,  is  contemplated  to 
advance  to  members,  prior  to  the  member  who  receives  the  advance 
having  made  the  payments  which  he  was  bound  to  make  before  he 
was  entitled  to  the  share.  The  statute  contemplates  no  loan  or  ad- 
vance to  the  member  in  any  other  sense  or  view  than  an  advance  by 
way  of  anticipatory  payment  of  the  shares  to  which  he  would  be 
entitled  after  having  made  the  stipulated  payments ;  and  the  mort- 
gage is  described  as  intended,  not  to  secure  a  sum  in  gross  by  way  of 
general  loan,  but  to  secure  the  amount  or  value  of  the  shares  con- 
templated to  be  paid  by  anticipation.  But  the  expression  is  used 
"  to  be  secured*'  until  the  amount  or  value  of  the  share  shall  have 
been  fully  paid,  which  language  does  not  seem  very  accurately  to 
express  the  real  intent.  The  member  is  to  pay  by  subscriptions  an 
amount  equal,  with  the  profit  or  interest  which  it  may  be  anticipated 
would  result  firom  the  use  of  his  subscriptions,  to  100/.  or  150/.,  or 
whatever  may  be  the  amount  of  the  share.  It  then  contemplates  the 
member,  after  he, has  been  paid  the  amount  of  his  share  by  anticipa- 
tion, continuing  to  pay  his  subscriptions  until  they  shall  amount  to 
the  sum  which  entitled  him  to  the  share,  and  these  subsequent  sub- 
scriptions are  described  in  the  statute  as  repaying  to  the  society  the 
amount  or  value  of  the  share.  If  this  view  of  the  statute  is  correct, 
it  may  be  found  material  to  bear  it  in  mind  in  considering  the  pro- 
ceedings of  the  society  in  question,  which  evidently  are  intended  to 
effect  the  purposes  ot  the  act,  and  in  the  manner  pointed  out  by  its 


488  COURTS   OF   CHANCERY,  1852. 


Seagrave  v.  Pope. 


provisions.  The  1st,  2d,  and  3d  sections  having  relation  to  the  mort- 
gage, it  will  be  observed  that  the  5th  section  refers  to  the  same  mort- 
gage, and  there  speaks  of  it,  as  a  mortgage  for  moneys  advanced  by 
the  society  to  a  member,  and  speaks  of  the  persons  entitled  to  the 
equity  of  redemption. 

The  7th  article  of  the  society  provides  for  the  payment  of  the  sub- 
scriptions, and  requires  that  the  subscriptions  mentioned  shall  be  paid 
monthly  until  the  objects  of  this  society  shall  have  been  fully  accom- 
plished. This  7th  article  is  preceded  by  seveml  articles  appointing 
officers,  prescribing  their  duty,  and  regulating  the  election,  but  does  not, 
as  might  have  been  expected  it  would,  state  the  object  of  the  society, 
which  is  left  to  be  inferred  or  collected  from  its  title  and  different  arti- 
cles. The  shares  appeared  by  the  proceedings  of  the  society  to  have 
been  100/.  shares,  but  I  do  not  perceive  any  clause  except  the  last  which 
states  the  amount  of  the  shares.  The  32d  article  provides  that  "  when 
it  shall  appear  by  the  books  that  there  is  sufficient  to  pay  each  share 
of  100/.,  then  all  arrears  of  subscriptions,  fines,  &c.,  shall  be  payable 
immediately,  and  payment  shall  be  enforced."  And  the  33d  and  last 
article  provides,  that  when  the  sum  of  100/.  for  each  share,  with  all 
expenses  and  liabilities  of  the  society,  shall  be  fully  paid,  the  accounts 
shall  be  audited,  the  securities  returned  to  their  owners,  and  the 
society  dissolved,  a  receipt  being  indorsed  on  the  mortgage  securities 
according  to  the  statute  6  &  7  Will.  4.  c.  32,  s.  5 ;  and  it  must  be 
particularly  observed,  that,  when  the  100/.  per  share  is  raised  by  sub- 
scriptions, fines,  &C4,  all  the  mortgages  are  to  be  receipted  as  satisfied, 
and  to  be  given  up,  but  there  is  no  provision  for  any  repayment  of 
money  previously  advanced  in  respect  of  such  mortgage.  How  far 
this  consideration  tends  to  the  conclusion  that  the  mortgage  was  a 
security  only  for  the  payment  of  the  subscriptions,  and  not  for  the 
repayment  of  the  money  advanced,  except  in  the  shape  of  subscrip- 
tions, I  will  hereafter  consider.  The  7th  article,  therefore,  is  framed 
to  raise  the  fund  contemplated  by  the  act  of  parliament  under  the  1st 
section. 

The  9th,  11th,  and  12th  articles  seem  to  be  directed  to  effect  the 
objects  of  the  2d  and  3d  sections  of  the  statute,  that  is,  the  enabling 
members  to  receive  their  shares  in  advance,  prior  to  the  same  being 
realized,  upon  paying  a  bonus,  or  rather  allowing  a  discount  and 
interest,  with  the  mortgage  necessary  to  carry  the  purpose  of  the 
society  into  execution ;  these  purposes  being  confined  to  the  raising 
by  subscriptions  an  amount  sufficient  to  pay  100/.  on  each  share  sub- 
scribed for,  and  to  enable  members  upon  payment  or  allowance  of  a 
bonus,  or  discount  and  interest,  to  receive  their  shares  in  advance 
prior  to  the  same  being  realized.  And  it  is  to  be  considered  whether, 
when  the  articles  use  the  expression  of  a  ^^  sale  of  shares  "  any  thing 
more  is  meant  than  that  which  is  enacted  in  the  2d  section,  that  it 
shall  be  lawful  for  members  to  receive  their  shares  by  anticipation, 
and  to  pay  a  bonus  or  interest  for  such  privilege.  The  title  of  the  9th 
article  is,  "  Mode  of  advancing  money  by  sale  of  shares  "  —  a  form 
of  expression  not  very  accurate,  although  by  the  context  sufficiently 
intelligible,  for  100^  was  payable  whei>  the  subscriptionsi  fines,  &c!| 
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would  enable  that  sum  to  be  paid  upon  every  share,  and,  in  effect, 
the  company  propose  to  sell  the  right  of  presently  receiving  the  share 
upon  being  allowed  a  certain  deduction  from  the  amount,  which  has 
inaccurately  been  denominated  a  bonus,  and  is  called  a  payment,  it 
being,  in  fact,  a  deduction  made  at  the  time,  and  which  only  becomes 
a  payment  by  the  continuance  of  the  subscriptions  until  the  requisite 
amount  should  be  raised  to  pay  each  undiscounted  share  in  full;  and 
the  title  showsTthat  by  advance  was  meant  a  payment  of  a  share  in 
advance,  and  not  in  advance  in  any  other  sense ;  and  a  sale  of  a 
share  or  payment  of  a  share  by  anticipation  does  not  seem  to  be  con- 
sistent with  a  repayment  of  the  advance,,  although  it  may  be  con* 
sistent  with  the  purchaser  making  the  payments  necessary  to  entitle 
him  to  a  share  at  all.  The  putting  of  a  party  in  possession  presently, 
of  that  to  which  he  would  become  entitled  at  a  future  time  upon  the 
performance  of  certain  conditions  or  payments,  furnishes  no  reason 
why  he  should  not  perform  those  conditions.  The  title  to  the  article 
being  what  I  have  stated,  it  remains  to  be  seen  whether  the  sub- 
stance of  the  article  corresponds  with  the  title,  and  refers  to  a  trans- 
action intended  only  to  put  the  buyer  in  possession  of  the  share  to 
which,  upon  the  performance  of  certain  conditions  he  would  be 
entitled  at  a  future  period,  or  whether  it  refers  to  a  loan  of  the 
amount  advanced  in  any  sense.  The  9th  article  provides  that,  as 
often  as  the  fund  shall  amount  to  the  sum  of  100/.,  the  same  shall  be 
awarded  to  the  highest  bidder  by  premium  for  the  preference.  Thus 
far,  the  transaction  is  simply  awarding  a  share  presently  for  a  premium, 
and  the  meaning  which  attaches  to  this  article  will  be  most  material 
in  construing  the  other  articles.  The  remaining  part  of  the  9th 
article  refers  to  the  mode  of  selling,  bidding,  regulating  the  premium, 
and  other  matters  not  material  to  the  construction  of  that  part  of  the 
section  which  is  under  consideration. 

The  ,11th  article  evidently  relates  to  the  transaction  contemplated 
by  the  9th  article ;  the  title  is  "  Interest  or  redemption  money,"  and 
it  provides,  in  substance,  that  any  member  having  received  cash  for 
his  share  shall,  as  and  towards  the  redemption  thereof  pay,  in  addi- 
tion to  the  monthly  subscription,  3^.  6d.  during  'the  continuance  of 
the  society  upon  every  monthly  subscription  day.  There  is  no  pre- 
vious article  referring  to  a  member  receiving  cash  for  his  share, 
except  the  9th,  to  which  alone,  therefore,  the  11th  article  can  ref^r, 
and  whatever  sense  or  meaning  the  words  "as  and  towards  the 
redemption  thereof"  may  be  susceptible  of,  they  must  have  a  mean- 
ing consistent  with  a  member  having  purchased  a  share  and  received 
cash  for  such  share ;  and  the  stipulatioti  that  8^.  6d.  per  month  is  to 
continue  to  be  paid  during  the  continuance  of  the  society,  is  consist- 
ent with  these  words,  meaning  that  the  party  is  to  pay  35.  6d.  per 
month,  in  addition  to  the  ordinary  subscription,  as  a  consideration, 
not  for  a  loan  or  advance  of  money  to  be  returned,  but  for  a  payment 
made  earlier  than  the  party  would  of  right  be  entitled  to  receive  it. 
And  this  article  seems  evidently  in  execution  of  the  2d  section  of  the 
statute,  which  authorizes  a  bonus  or  interest  to  be  taken  for  the  privi- 
lege  of  receiving  a  share  in  advance  without  being  deemed  usury. 
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The  title  of  the  9th  article  being  "  Mode  of  advancing  money  by 
sale  of  shares,"  and  the  10th  and  11th  articles  being  directed  to  the 
same  object,  the  title  of  the  12th  article  is,  "  Security  for  money 
advanced  on  shares  sold,"  a  title  which  seems  distinctly  to  connedb 
this  section  with  the  9th,  and,  indeed,  it  does  so  in  terms,  as  it  pro- 
vides that  when  any  member  shall  have  been  awarded  a  share  pur- 
suant to  the  9th  article,  he  shall  give  notice  of  the  premises  offered 
for  the  security  thereof.  It  will  be  observed  that  the  same  uncer- 
tainty or  inaccuracy  of  expression  occurs  in  this  article  as  in  the  act 
of  parliament,  when  it  speaks  of  security  offered  for  the  shares 
awarded ;  as  the  security  relates  to  a  share  awarded,  that  is,  sold, 
and  is  to  be  given  after  the  share  has  been  received.  The  seller 
wants  no  security  for  the  thing  he  sells,  nor  the  buyer  for  what  he 
receives,  but  the  seller  may  require  a  security  for  the  price,  and  the 
price  for  a  share  sold  is  the  contract  to  pay  the  subscriptions  until  a 
fund  shall  be  raised  competent  to  pay  every  member  his  share  of 
100/.,  and  it  is  security  for  the  performance  of  that  contract  that 
seems  to  be  described  here  as  security  for  the  shares.  The  second 
paragraph  of  the  12th  article  authorizes  the  trustees  not  to  lend,  bat 
to  pay  to  the  member  the  sum  of  money  which  he  shall  be  entitled 
to  receive  on  his  executing  a  mortgage  as  security  for  so  much  money 
as  shall  therein  be  expressed  to  be  secured.     The  language  of  this 

fjart  of  the  articles  may  also  be  open  to  remark,  but  will  receive  some 
ight  upon  the  commencement  of  the  next  paragraph  of  the  article, 
which  speaks  of  the  member  so  entitled  to  hi»  share,  which  would 
seem  to  refer  to  members  to  whom  a  share  had  been  awarded  under 
the  9th  article,  none  of  the  articles  entitling  a  member  to  a  share  in 
any  other  manner  until  the  society  should  terminate.  A  subsequent 
paragraph  of  the  same  article  speaks  of  a  member  having  purchased 
a  share  for  the  purpose  of  building,  and  a  surveyor  is  to  certify  how 
much  of  the  share  purchased  may  from  time  to  time  be  advanced, 
with  reference  to  the  state  of  the  building.  Another  paragraph  of  the 
same  article  provides  for  the  case  of  a  trustee  becoming  the  purchaser 
of  a  share,  and  also  provides  for  a  member,  after  receiving  a  portion  of 
his  share,  leaving  the  security  building  unfinished.  The  parts  of 
the  article  to  which  I  have  hitherto  referred,  seem  to  refer  unequivo- 
cally to  the  transaction  of  a  member  receiving  his  share  by  anticipa- 
tion, and  not  to  a  loan.  There  is,  however,  in  one  of  these  para^aphs 
the  expression  that  no  second  mortgage  shall  be  deemed  a  sufficient 
security  for  any  moneys  to  be  advanced  by  the  society, — an  expres- 
sion certainly  not  applicable  to  the  character  which  the  defendants 
ascribe  to  the  transaction.  But  considering  the  act  of  parliament, 
the  articles  in  connexion,  and  that  there  is  an  entire  absence  of  any 
provision  for  advance,  except  in  the  way  of  the  payment  of  a  share 
by  anticipation,  however  inapt  the  expression  may  be,  it  is  difficult 
to  suppose  that  it  refers  to  any  other  transaction  than  one  to  which 
the  general  substance  of  the  clause  is  directed,  that  is,  an  advance 
in  the  sense  of  payment  by  anticipation  ;  and  that  by  a  security  for 
the' advance  was  intended  a  security  for  the  performance  of  the  con- 
tract in  relation  to  which  the  payment  by  advance  was  made,  that  ia 
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the  contract  to  pay  the  future  subscriptions.  The  same  12th  article 
then  specifies  what  the  mortgage  deed  shall  contain,  and,  construing 
that  part  of  the  article  in  connection  with  the  transaction  to  which  it 
refers^  it  would  be  difficult  to  point  out  any  part  which  points  to  a 
repayment  of  the  sum  paid  in  advance  of  the  share.  In  page  15  of 
the  articles,  it  is  provided  that  the  mortgage  shall  specify,  that  if  the 
member  (a  mortgagor)  shall  neglect  for  six  months  to  pay  his  sub- 
scriptions and  payment,  and  to  observe  the  regulations  of  the  society, 
the  society  may  enter  the  mortgaged  premises,  collect  the  rents,  or  in 
their  discretion  sell,  and  out  of  the  proceeds  pay  all  expenses  incurred 
in  collecting  the  rents,  and  making  sale,  or  in  anywise  relating  to  the 
trust,  and  in  the  next  place  shall  retain  all  subscriptions  and  payments 
then  due  and  payable  by  the  member,  by  virtue  of  the  rules  and  the 
mortgage  deed,  and  shaU  pay  the  surplus,  if  any,  to  the  member.  It 
will  be  observed,  that  the  only  sums  which  the  society  are  authorized 
to  retain  out  of  the  rents,  or  proceeds  of  the  sale,  are  subscriptions,  and 
payments  due  and  payable  by  virtue  of  the  rules  and  the  mortgage 
deed.  Now,  by  the  rules,  no  payments  whatever  are  required  but 
payments  by  way  of  subscription  and  fine.  There  is  no  provision 
whatever  which  points  to  a  repayment  of  the  mortgage-money  paid 
to  a  member  in  anticipation  of  a  share  purchased  by  him.  What 
moneys  are  made  payable  by  the  mortgage  deed  will  presently  be 
seen. 

So  far  as  I  have  adverted  to  the  articles,  it  is  difficult  to  discover 
sufficient  ground  for  the  argument,  that  the  mortgage  was  to  be  a 
security  for  the  repayment  of  the  advance  of  the  share.  There  are, 
however,  other  clauses,  which  remain  to  be  considered,  and  upon  which 
the  plaintiff  relies  in  support  of  his  claim  to  redeem,  on  payment  of 
the  sum  so  advanced,  and  those  clauses  are  the  14th  and  16th.  I 
will  notice  the  16th  article.  By  this  a  person,  who  has  not  had  any 
advances  made  to  him,  may  withdraw  from  the  society,  and  receive 
back  his  subscription,  subject  to  a  certain  forfeiture.  But  this  does 
not  afford  any  good  reason  for  contending  that  a  person,  who  has  had 
an  advance,  may  withdraw  on  repayment  of  such  an  advance.  The 
party^  to  whom  a  liberty  of  withdrawal  is  given  by  the  16th  article, 
has  not  received  any  thing  from  the  society,  but  the  society  have  had 
the  use  of  his  subscriptions.  But  the  member  who,  by  the  advance 
made  to  him,  has  had  his  share  discounted,  as  it  were,  is  under  an 
obligation  to  pay  and  make  the  monthly  payment,  for  which  the 
share  was  awarded  him.  The  first  part  of  the  14th  article,  which 
gives  a  power  to  sell,  commences  with  these  words:  —  "  That  if  any 
member  of  the  society  having  purchased  any  share  or  shares  and 
secured  the  repayment  thereof."  At  first  sight  this  might  seem  to 
show  that  the  mortgage  was  intended  to  secure  the  repayment  of  the 
sum  advanced  by  the  society,  but  this  is.only  an  additional  instance 
of  the  inaccuracy  upon  which  I  have  already  remarked,  when  com- 
menting upon  the  12th  article.  The  words  "  secured  the  repayment 
thereof,"  mean  secured  the  payment  .of  the  value  or  price  in  the  shape 
of  the  monthly  payments,  which,  indeed,  virtually  amounts  to  a 
securing  the  repayment  of  the  sum  advanced,  but  something  more,  as 


492  COURTS   OF   CHANCERY,  1832. 

Seagrave  v.  Pope. 


the  monthly  payments  will  be  sure  to  cover  and  exceed  the  amount 
advanced.  The  part  of  the  14th  article  which  gives  the  power  of 
redemption,  is  in  these  words :  "  That  if  any  member  of  this  society 
who  shall  have  received  his  or  her  share  or  shares  or  any  portion  of 
them,  shall  be  desirous  of  paying  and  satisfying  the  security  or  secnr- 
rities  which  shall  have  been  given  for  the  same,  and  shall  give  notice 
of  such  his  or  her  desire  to  the  directors,  the  directors  shall,  within 
one  month  thereafter,  award  to  such  member  the  same  proportion  of 
profits  per  share  as  is  allowed  on  the  withdrawal  of  unpurchased 
shares ;  and  the  directors  shall  make  a  deduction  of  stich  pro6ts  and 
of  the  amount  of  all  subscriptions  paid  in  by  such  member  from  the 
full  amount  expressed  to  be  secured  in  and  by  the  said  mortgage, 
and  the  directors  are  hereby  authorized  and  empowered*  to  receive 
the  balance  in  one  payment  or  by  such  instalments  as  the  directors 
and  members  shall  ^gree  upon,  and,  on  payment  of  the  balance,  to- 
gether with  all  fines  and  other  sums  due  in  respect  of  such  shares,  the 
directors  shall  desire  the  trustees  to  deliver  up  all  deeds  and  other 
documents  in  their  custody  relating  to  the  security  of  the  member 
on  such  property,  and  at  his  or  her  cost  to  indorse  a  receipt  or 
acknowledgment  on  such  mortgage,  according  to  the  6  &  7  Will.  4, 
c.  32,  9.  5."  Upon  the  words  "  security  which  shall  have  been  given 
for  the  same,"  I  need  only  advert  to  the  remarks  I  have  just  made  on 
the  former  part  of  this  article.  And  as  to  the  words  "  the  full  amount 
expressed  to  be  secured  in  and  by  the  mortgage,"  the  meaning  of 
these  words  must,  of  course,  be  ascertained  by  a  reference  to  the 
mortgage.  And  this  brings  us  to  consider  the  terms  of  the  mort- 
gage deed,  as  far  as  they  are  material  to  be  noticed. 

Now,  it  is  only  necessary  to  glance  at  this  deed,  and  we  shall  at 
once  perceive  that  the  amount  thereby  purported  to  be  secured  is  not 
the  amount  advanced  by  the  society,  but  the  several  payments  to  be 
made  by  the  member  in  respect  of  the  shares ;  for  the  deed  expressly 
recites,  that  for  the  security  of  all  payments  to  become  due  in  respect 
of  the  shares,  he  has  agreed  to  execute  the  assurance  thereby  made ; 
and  the  habendum  is,  u|>on  trust,  from  time  to  time,  so  long  as 
Fleming  should  make  the  payments  and  observe  and  perform  the 
regulations  and  articles  relating  to  the  said  shares,  and  perform  the 
covenants  therein,  to  permit  him  to  hold  the  premises  and  receive  the 
rents.  But,  if  he  should  fail  to  perform  the  covenants,  or  for  the 
space  of  six  months  to  pay  the  subscriptions,  payments,  or  redemp- 
tion money,  then,  upon  trust,  to  appoint  a  person  to  receive  the 
rents.  But,  if  the  rents  should  be  insufficient  to  satisfy  the  purposes 
aforesaid,  then,  upon  trust,  to  sell,  and  out  of  the  moneys  to  retain 
the  costs  and  all  such  principal  money,  subscriptions,  and  other  pay- 
ments as  shall  have  been  advanced  to,  or  shall  be  due  'by,  the  said 
T.  B.  Fleming,  his  executors,  &c.,  in  respect  of  the  said  shares ;  and 
there  is  no  covenant  to  pay  the  sum  advanced.  The  mortgage  deed 
contains  no  condition  or  stipulation  that  the  money  advanced  shall 
ever  be  repaid;  and  although  there  is  a  power  to  retain  it  in  case 
of  default  in  observing  the  covenants  and  regulations  or  making  the 
payments  required,  that,  as  we  have  already  seen,  is  not  authorized 
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by  the  12th  article,  which  specifies  what  the  mortgage  shall  contain. 
But,  admitting  that  power  to  be  only  reasonable  and  necessary  for 
the  protection  of  the  society,  and  supposing  it  to  be  valid,  though 
not  authorized  by  the  articles,  yet  the  mere  fact  that  the  society  is 
entitled  to  recover  the  money  advanced  where,  owing  to  the  default 
of  the  member,  it  cannot  get  the  future  monthly  payments,  is  no 
reason  why  the  member  should  be  allowed  to  redeem  on  payment 
of  the  money  advanced  to  him. 

On  the  whole,  I  have  no  doubt  that  the  construction  for  which  the 
defendants  contend  is  a  right  one  ;  and  although  the  case  of  Mosley 
V.  Baker^  in  which  the  decision  of  Sir  J.  Wigram,  V.  C,  was  affirmed 
by  Lord  Cottenham,  is  clearly  distinguishable,  in  some  respects,  from 
the  present,  and  was  clearly  in  favor  of  the  society,  yet  I  think  that 
case  furnishes  an  authority  in  a  great  degree  in  support  of  the  con- 
struction maintained  by  the  defendants.  The  documents  in  the 
present  case  are  very  similar  to  those  in  that  case,  so  far  as  relates 
to  the  point  in  dispute,  and  they  seem  to  me  to  require  the  same 
construction.  The  decision  of  the  Vice- Chancellor  must,  therefore, 
be  reversed,  and  I  think  the  bill  ought  to  be  dismissed. 

On  the  8th  of  June,  1852,  a  motion  was  made  by  the  plaintiffs  to 
the  Lord  Chancellor,  (Lord  St.  Leonards,)  for  leave  to  file  a  petition 
for  a  second  rehearing  of  the  case,  on  the  ground  that  the  decree 
dismissing  the  bill  was  a  manifest  error;  the  right  to  redeem  not 
being  questioned  by  the  appellants,  but  only  the  terms  of  the  re- 
demption ;  and  leave  was  granted  accordingly. 

The  cause  coming  on  to  be  reheard  — 

Bacon  was  proceeding  to  open  the  whole  case  upon  the  merits. 

J.  Russell^  for  the  defendants,  objected  that  leave  to  rehear  was 
granted  upon  the  representation  of  a  mere  slip  in  the  decree;  but 
this  did  not  entitle  the  plaintiffs  to  go  into  the  merits. 

Bacon.  The  whole  question  raised  by  the  appeal  was  as  to  the 
terms  of  redemption ;  the  right  to  redeem  was  admitted.  The 
decree  dismissing  the  bill  was  therefore  manifestly  wrong. 

The  Lord  Chancellor.  If  this  were  a  mere  slip  in  the  decree, 
I  could  have  corrected  it  in  the  same  way  as  the  Lord  Chancellor 
Truro  might  have  corrected  his  own  decree.  But  it  is  not  a  mere 
slip ;  for  Lord  Truro  says,  he  repels  the  right  to  redeem ;  that  the 
plaintiff  was  not  a  mortgagor  with  the  ordinary  rights  of  a  mortga- 
gor, but  was  bound  to  continue  his  payments  until  every  member 
was  satisfied  his  shares.  This  decision  may  be  right  or  wrong ;  but 
still  it  was  a  deliberate  adverse  decision  against  the  rights  of  the 
mortgagor.     It  is,  therefore,  not  a  fit  case  for  a  rehearing. 

Petition  of  rehearing  dismissed^  with  costs, 
VOL.  XV.  42 
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BUTTERFIBLD   V.    HeaTH.^ 
February  18, 19,  20,  and  April  15,  1852. 

Voluntary  Settlement — Wife^s  Estate  —  27  Eliz.  c,  4  —  Husbands 

Creditors. 

A  feme  covert,  being  seised  of  aa  estate  in  fee,  joined  with  her  husband  in  conveying  it  to  trustees 
for  the  benefit  of  her  husband,  herself,  and  children,  of  whom  there  were  sereral.  The 
husband  and  wife  subsequently  joined  in  mortgaging  the  estate  to  secure  2,500/.,  and  after 
that  they  joined  in  conveying  the  estate  to  trustees,  upon  trust  to  sell,  and  divide  the  pro 
ceeds  among  the  creditors  of  the  husband.  All  the  deeds  were  acknowledged  by  the  wife ; 
but  the  last  two  were  executed  without  the  intervention  of  the  trustees  of  the  settlement 
The  trustees  of  the  last  deed  sold  the  estate  for  the  benefit  of  the  creditors,  but  the  pur- 
chaser objected  to  the  title ;  and  upon  a  claim  for  specific  performance :  — 

Held,  that  the  settlement  was  voluntary  under  the  27  Eliz.  c  4,  and  void  against  a  purchaser 
for  valuable  consideration. 

This  claim  was  filed  by  John  Batterfield,  William  Goodwin,  and 
Harry  Coghill,  who  were  trustees  for  sale,  under  a  deed  executed  for 
the  benefit  of  creditors,  against  Joseph  Heath,  for  the  specific  per- 
formance of  an  agreement  to  purchase  a  farm,  lands,  and  tithes,  at 
Endon  Bank,  near  Leek,  in  the  county  of  Strafford. 

Upon  a  reference  to  the  Master,  he  found  that  a  good  title  had 
been  shown  by  the  plaintiffs,  and  the  defendant  now  excepted  to  his 
report. 

It  appeared  that  in  1823,  Deborah,  the  wife  of  Thomas  Phillips, 
became  seised  in  fee,  as  the  heiress-at-law  of  her  father,  John  Bell, 
of  the  estate  at  Endon  Bank ;  and  by  an  indenture,  dated  the  7th 
of  February,  1839,  made  between  Thomas  Phillips  and  Deborah,  his 
wife,  of  the  one  part,  and  Henry  Hall  and  Thomas  Heaton,  of  the 
other  part,  after  reciting  that  they  were  mutually  desirous  of  settling 
the  premises  to  the  uses  and  in  manner  thereinafter  mentioned,  it 
was  witnessed  that,  in  pursuance  of  such  desire,  and  in  consideration 
of  the  maniage  solemnized  between  them,  and  for  divers  other  good 
causes  and  considerations,  they,  and  each  of*  them,  granted,  bar- 
gained, sold,  released,  and  confirmed  the  estate  at  Endon  Bank  to 
Henry  Hall  and  Thomas  Heaton,  and  their  heirs,  to  the  use  of 
Thomas  Phillips,  for  life,  with  remainder  to  H.  Hall  and  T.  Heaton 
and  their  heirs,  during  the  life  of  Thomas  Phillips,  with  remainder  to 
the  use  of  Deborah  Phillips,  for  life,  with  remainder  to  the  same 
trustees  and  their  heirs,  for  the  life  of  the  said  Deborah  Phillips,  with 
remainder,  after  the  decease  of  the  survivor,  to  the  use  of  all  and 
every  and  such  one  or  more  of  the  children  of  the  said  T.  Phillips 
and  Deborah,  his  wife,  or  the  issue  of  such  child  or  children  as  they 
should,  during  their  joint  lives,  appoint,  and  in  default  of  such 
appointment,  to  the  use  of  all  the  children  of  Deborah  Phillips,  as 
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tenants  in  common  in  fee  simple  with  cross-remainders  between 
them ;  and  in  default  of  such  children,  to  the  use  of  the  right  heirs 
of  T.  Phillips. 

By  an  indenture,  dated  the  24th  of  May,  1848,  between  Thomas 
Phillips  and  Deborah,  his  wife,  of  the  one  part,  and  James  Beech  of 
the  other  part,  in  consideration  of  2,500/.,  Mr.  and  Mrs.  Phillips  con- 
veyed and  assured  all  the  estate  to  J.  Beech  and  his  heirs,  subject  to 
a  proviso  for  redemption  on  payment  of  the  sum  of  2,500/.,  with 
interest  at  5/.  per  cent.,  and  in  case  default  was  made  in  payment, 
power  was  given  to  him  to  sell  the  estate. 

On  the  29th  of  December,  1848,  by  an  indenture  between  Thomas 
Phillips  and  Deborah,  his  wife,  of  the  one  part,  and  John  Butterfield, 
William  Goodwin,  and  Harry  Coghill,  of  the  other  part,  Thomas 
Phillips  and  Deborah,  his  wife,  in  consideration  of  his  creditors 
annulling  a  fiat  in  bankruptcy  against  him,  conveyed  and  assued 
infer  alia  the  estate  at  Endon  Bank  unto  and  to  the  use  of  Messrs. 
Butterfield,  Goodwin,  and  Coghill,  and  their  heirs,  upon  trust  to  sell 
the  same,  and  distribute  the  proceeds  among  the  creditors  of  Thomas 
Phillips.  ,        ♦ 

All  these  deeds  were  duly  acknowledged  by  Deborah  Phillips,  under 
the  Act  for  the  Abolition  of  Fines  and  Recoveries,  (3  &  4  Will.  4,  c. 
74,  s.  79) ;  and  there  were  several  children  of  Mr.  and  Mrs.  Phillips. 

Messrs.  Butterfield,  Goodwin,  and  Coghill,  in  execution  of  the 
trusts  of  this  last  indenture,  on  the  14th  of  August,  1850,  contracted 
to  sell  the  estate  at  Endon  Bank  to  Joseph  Heath,  for  3,000/.,  but  in 
consequence  of  objections  to  the  title,  he  refused  to  complete  his  pur- 
chase ;  upon  which  the  present  claim  was  filed  for  a  specific  perform- 
ance of  the  contract 

Walpole  and  HaddaUy  for  the  defendant,  in  support  of  the  excep- 
tions. The  question  is,  whether  the  deed  of  the  7th  of  February, 
1839,  is  voluntary  and  void  under  the  27  Eliz.  c.  4,  against  a  pur- 
chaser for  value.  Slight  circumstances  have  been  held  sufficient  to 
support  such  deeds,  and  matter  extrinsic  or  ex  post  facto  may  supply 
a  sufficient  consideration  to  take  the  settlement  out  of  the  statute.  If 
a  husband  or  wife  give  up  any  advantage,  it  is  a  sufficient  merito- 
rious consideration,  and  no  fraudulent  intent  will  then  be  of  any  avail. 
In  this  case  the  husband  was  tenant  by  courtesy,  and  his  joining  with 
his  wife,  who  was  dowable  out  of  his  estate,  in  settling  her  property, 
was  a  valuable  consideration  for  the  settlement  in  favor  of  the  children 
of  the  marriage.  Groodright  d.  Humphreys  v.  Moses,  2  W.  Black.  1019 ; 
Parker  v.  Carter,  4  Hare,  400,  and  Currie  v.  Nind,  1  Myl.  &  Or.  17. 
In  this  last  case  the  parties  were  acting  under  a  power,  but  in  this 
case  the  wife  was  dealing  with  her  own  estate.  A  settler  under  a 
voluntary  deed  cannot  compel  a  purchaser  to  complete,  though  the 
purchaser  can  enforce  the  sale.  Johnson  v.  Legard,  Turn.  &  B*  281 ; 
8.  c.  3  Madd.  302 ;  6  Rl  &  S.  66.  The  deed  stated  that  it  was  made 
"  for  diVers  other  good  considerations,"  in  addition  to  those  mentioned ; 
therefore,  notwithstanding  the  decisions  upon  voluntary  settlements, 
it  is  seldom  that  a  purchaser  can  be  advised  to  accept  a  title  when 
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there  is  a  prior  settlement —  Sugd.  Vend,  and  Pur.  660,|8th  ed.,C%<ip-  - 
man  v.  Emery ^  Cowp.  278  —  a8  evidence  may  be  given  of  a  considera-  ■ 
tion  which  would  support  the  deed.  In  this  case  the  wife  received 
no  consideration  which  could  by  possibility  make  the  plaintifTcs  pur- 
chasers for  value  within  the  statute.  The  conveyance  to  them  was 
made  under  marital  interference,  and  the  title  therefore,  is  doubtful 
and  imperfect,  and  one  which  the  court  will  not  compel  a  purchaser 
to  take.  3  Sugd.  Vend,  and  Pur.  283 ;  Cotterell  v.  Horner^  13  Sim. 
506 ;  Jones  v.  Purefoy^  1  Vern.  47 ;  Scot  v.  Bell^  2  Lev.  70 ;  Holden 
V.  Hearn,  1  Beav.  445 ;  13  Eliz.  c.  5  ;  Lavender  v.  Blackstone^  2  Lev. 
146 ;  Clerk  v.  Nettleship,  Ibid.  148 ;  Price  v.  Strange,  6  Madd.  159. 

Roupell  and  Younge,  for  the  plaintiffs.  Doe  d.  Otley  v.  Manning, 
9  East.  59,  decides  that  it  is  not  necessary  to  prove  fraud ;  the  want 
of  valuable  consideration  is  sufficient  to  invalidate  the  deed,  though 
the  purpose  may  be  meritorious.  In  Cotterell  v.  Homer  the  settle- 
ment of  the  wife's  interest  was  made  before  marriage,  with  limitations 
to  the  brothers  and  sisters  of  the  wife ;  and  as  to  them  the  limitations 
were  held  bad  against  a  purchaser  for  value.  HUl  v.  The  Bishop  of 
Exeter,  2  Taunt.  69.  The  release  of  an  adverse  claim  to  an  estate  is 
a  good  consideration  within  the  statute,  and  in  Currie  v.  Nind,  the 
purchaser  was  compelled  to  take  the  estate. 

Walpole,  in  reply. 

April  15.  The  Master  of  the  Rolls.  This  case  comes  on  upon 
exceptions  to  the  Master's  report,  who  has  found  that  a  good  title  can 
be  made  to  the  freehold  estate  comprised  in  the  articles  of  agreement 
which  were  entered  into  between  the  three  plaintiffs,  the  vendors,  with 
the  defendant  as  purchaser.  The  first  question  is,  whether  the  deed 
of  February,  1839,  is  void  as  against  subsequent  purchasers  for  value. 
The  authorities  cited  for  the  purpose  of  showing  that  a  good  title 
can  be  made,  are  Ooodright  d.  Humphreys  v.  Moses,  and  Currie  v. 
Nind;  and  they  appear  to  support  the  proposition.  It  is  not,  nor  can 
it  be  reasonably  questioned,  that  a  voluntary  conveyance  b  void 
against  a  purchaser  for  value,  even  though  he  had  notice  of  the  prior 
conveyance.  But,  then,  it  is  contended  that  a  married  woman  is  not 
within  the  statute  of  the  27  BIiz.  c.  4.  This  point  is  settled  by 
Goodright  d.  Humphreys  v.  Moses.  That  case,  as  Lord  Cottenbam 
observes,  expressly  decides  that  the  circumstance  of  the  settlement 
being  made  during  the  coverture  does  not  prevent  the  statute  from 
operating  upon  it  If  it  had  been  decided  otherwise,  it  would  have 
been  to  hold,  that  although  a  married  woman  can,  with  the  assist- 
ance of  her  husband,  and  by  complying  with  the  terms  provided  by 
the  3  &  4  Will.  4,  c.  74,  s.  79,  ma!ke  a  good  title  to  a  purchaser  for  a 
valuable  consideration  of  the  land  of  which  she  is  seised  in  fee  simple, 
yet  that  she  cannot  make  a  voluntary  conveyance  of  such  land. 

A  distinction,  however,  is  endeavored  to  be  taken  between  this 
case  and  that  of  Currie  v.  JNind;  which  latter  case,  unless  it  can  be 
distinguished  from  the  present,  must  be  considered  as  determining 
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the  point  in  issue.  It  was  urged,  that  in  the  case  of  Ourrie  v.  Nindj 
the  wife  acted  under  a  power,  and  that,  by  exercising  a  power,  she 
gave  up  nothing,  and  that,  consequently,  it  was  there  rightly  held  to 
be  merely  voluntary  ;  for  that  unless  she  did  some  act  to  exercise  the 
power,  she  coald  never  gain  any  thing ;  but  that  here,  as  the  wife  was 
the  owner  of  the  estate  in  fee  simple,  a  different  principle  applies,  for 
that,  if  she  did  no  act,  the  property  must,  subject  to  the  husband's 
right,  remain  hers ;  but  this  is  not  material  for  the  present  purpose. 
There  is,  no  doubt,  a  distinction  in  law  between  the  interest  possessed 
by  the  donee  of  an  absolute  power  of  appointment  over  an  estate,  and 
the  interest  possessed  by  one  seised  in  fee  simple  of  an«  estate,  and 
very  important  consequences  may  flow  from  the  distinction.  But  so 
far  as  the  validity  of  the  settlement  or  the  validity  of  the  conveyance 
of  the  estate  depends  upon  the  consideration  of  such  appointment  or 
conveyance  being  valuable  or  voluntary,  no  such  distinction  exists. 
What  would  amount  to  a  valuable  consideration  in  one  case,  would 
be  so  in  the  other.  Nor  could  it  be  contended  with  reason  that  the 
consideration  for  the  execution  of  a  power  \Yhich  is  simply  merito- 
rious, would  have  become  valuable  if  the  donee  K>f  the  power  had 
been  seised  in  fee  of  the  property  conveyed. 

It  was  suggested  that  very  slight  considerations  would  support  a 
postnuptial  settlement,  and  Scot  v.  Bell  was  referred  to :  there  the 
conourrence  of  the  wife  in  destroying  an  existing  settlement  on  her 
was  held  to  be  sufficient  to  support  a  subsequent  settlement,  which 
would  otherwise  have  been  voluntary.  There  ure  other  cases  of  that 
description ;  but  there  is  an  absence  of  all  such  consideration  in  the 
present  case.  Whether  the  destruction  of  the  settlement  of  the 
7th  of  February,  1839,  would  have  constituted  a  consideration  suffi- 
cient to  have  supported  a  subsequent  settlement  on  Mrs.  Phillips, 
varying  in  its  terms,  within  the  principle  of  Scot  v.  Bell^  I  give  no 
opinion.  That  case  does  not  arise  here ;  but  I  am  of  opinion  that 
the  settlement  of  the  7th  of  February,  1839,  was  itself  voluntary, 
and  that  as  such  it  is  void  as  against  a  purchaser  for  valuable  con- 
sideration. 

It  was  further  suggested,  that  as  subsequent  considerations  would 
make  good  a  previous  voluntary  settlement,  a  purchaser  would  not  be 
compelled  to  take  a  title  depending  upon  such  a  deed  being  void ; 
but  the  contrary  was  decided  in  Buckle  v.  Mitchell,  18  Ve8.-100. 

I  do  not  understand  that  any  question  arises  on  the  deed  of  con- 
veyance to  the  plaintiffs.  I  have  not  had  a  copy  of  it  before  me,  but 
I  assume  it  to  be  a  conveyance  to  certain  creditors  of  Thomas  Phil- 
lips, in  trust  to  sell  and  divide  the  proceeds  amongst  his  creditors,  and 
that  the  trustees  themselves,  being  creditors  of  Mr.  Phillips,  have 
executed  this  deed  of  trust.  I  am  clearly  of  opinion,  therefore,  that 
as  against  the  purchaser,  this  deed  of  the  7th  of  February,  1839, 
does  not  impair  the  title  of  the  plaintiffs,  and  that  the  exceptions  must 
be  overruled. 

42* 
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*       In  re  Thomson's  Trusts.* 

July  10, 185;2. 

Will — (hnstruction — Vesting — Die  toitkovt  leaving  Children. 

Bequest  of  a  sum  of  money  to  tnistees  upon  trast  to  pay  the  income  to  A  for  life,  and  then 
to  transfer  the  capital  to  the  child  or  children  of  A,  as  tenants  in  common,  when  they 
should  attain  their  ages  of  twenty-one  years ;  and,  in  case  any  child  should  die  befoits  his 
share  became  payable,  leaying  issue,  snch  share  should  go  to  his  issue :  and  if  any  child 
should  die  before  his  share  should  become  payable,  leaving  no  issue,  such  share  should  go 
to  the  sunriyors ;  and  in  case  A  should  leave  no  child,  then  that  the  trustees  should  pay 
the  same  in  the  manner  therein  mentioned.  A  had  a  child  who  attained  twenty-one,  and 
died  in  her  lifetime : — 

Hdd^  that  the  legacy  had  absolutely  vested  in  A*s  child. 

Thomas  Thomson  by  his  will,  dated  in  February,  1813,  bequeathed 
all  his  personal  estate  to  trustees  on  the  usual  trusts  for  conversion 
and  investment,  and  directed  them  to  pay  the  income  of  the  invest- 
ments to  his  wife  for  her  life,  and,  after  her  death,  to  pay  to  his  daugh- 
ter, Martha  Oliver,  the  income  of  2,000/.,  part  of  the  residue,  for  life. 
The  will  then  proceeded  as  follows:  — 

'<And  do  pay,  apply,  assign,  and  transfer  all  and  singular  the  $um 
of  2,000/.,  and  the  dividends,  interest,  profit,  and  produce  thereof, 
unto  and  amongst  all  and  every  the  child  and  children  of  the  said 
Martha  Oliver,  if  more  than  one,  share  and  share  alike,  as  tenants  in 
common,  when  and  as  he,  she,  or  they  shall  severally  attain  his,  her, 
or  their  respective  age  or  ages  of  twenty-one  years ;  and,  in  case  any 
of  the  said  children  shall  happen  to  depart  this  life  before  his,  her,  or 
their  share  or  shares  shall  respectively  become  payable,  leaving  issue 
of  his,  her,  or  their  body  or  bodies  lawfully  begotten,  then  1  direct 
that  the  share  or  shares  of  him,  her  or  them  so  dying,  whether  ori- 
ginal or  accruing  by  survivorship,  shall  go  and  be  paid  unto  and 
amongst  such  his,  her,  or  their  respective  issue  equally,  share  and 
share  alike,  as  tenants  in  common,  when,  and  as  they  shall  re- 
spectively attain  the  age  of  twenty-one  years ;  but  in  case  any 
of  the  said  children  shall  happen  to  die  before  his,  her,  or  their  share 
or  shares  shall  become  payable,  leaving  no  lawful  issue,  then  I  direct 
that  the  share  or  shares  of  him,  her,  or  them  so  dying,  shall  go 
and  be  paid  to  and  amongst  the  survivors  and  survivor  of  them,  at 
such  time  and  times,  as  his,  her,  or  their  original  share  or  shares  shall 
respectively  become  payable,  and  so,  as  often  as  any  such  child  or 
children  shall  happen  to  die  before  his,  her,  or  their  share  or  shares 
shall  become  payable,  leaving  lawful  issue,  such  share  or  shares,  whe- 
ther original  or  accruing  by  survivorship,  shall  go  and  be  paid  to  the 
survivors  and  survivor  of  the  said  children  at  the  time  aforesaid  ;  but, 
in  case  the  said  Martha  Oliver  shall  leave  no  chUd  or  children,  or, 
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leaving  siich,  all  of  them  shall  happen  to  die  under  age  and  without 
issue,  then  I  direct  that  my  said  trustees,  or  the  survivor  of  them,  his 
executors  or  administrators,  shall  and  do  pay,  apply,  assign,  and  trans- 
fer the  intnest,  dividends,  profits,  and  produce  of  the  sum  of  2,000/., 
and  also  tne  said  sum,  in  such  manner,"  &c.  • 

The  testator  died  in  1821,  jind  his  widow  in  1832. 

Martha  Oliver  had  one  child  only,  who  attained  twenty-one.  and 
died  in  the  lifetime  of  her  mother,  without  having  been  married. 
Martha  Oliver  died  in  1851. 

The  legacy  given  for  Martha  Oliver  was  paid  into  court  under  the 
Trustees  Relief  Act,  10  &  11  Vict.  c.  96.  The  question  argued  on  the 
petition  presented  under  the  act  was,  to  whom  the  legacy  went  under 
the  circumstances  which  had  happened. 

Malinsy  Rudall^  Craig^  and  J.  F.  Prior^  for  the  different  parties. 

The  following  cases  were  cited :  —  Jones  v.  JoneSj  13  Sim.  661 ;  Bui^ 
terworth  v.  Harvey^  9  Beav.  130 ;  In  re  Williams,  12  Beav.  317  ;  Swift 
v.  Swift,  8  Sim.  168. 

In  the*  course  of  the  argument  his  honor  referred  to  Maitland  v. 
Chalie,  6  Madd.  243;  Casamajory.  Strode,  8  Jur.  14;  Marshall  v. 
mil,  2  M.  &  S.  608. 

Parker,  V.  C.  I  think  that  this  case  comes  within  the  authorities 
cited.  The  will  gives  a  life  estate,  and  then  clearly  gives  ^  vested 
interest  to  the  children,  and  directs  that,  if  any  child  dtt  under 
twenty-one,  leaving  issue,  there  shall  be  a  gift  to  the  issue  of  that 
child.  Thus  far  every  thing  vested,  and  then  occurs  the  clause  —  "  In 
case  the  said  Martha  Oliver  shall  leave  no  child  or  children,  or,  leav- 
ing such,  all  of  them  shall  happen  to  die  under  age  and  without 
issue,"  then  he  gives  the  fund  over.  It  is  said  that  if  the  word 
'<  leave  "  be  understood  in  its  natural  sense,  the  gift  over  takes  effect) 
for  there  was  no  child  of  Martha  Oliver  who  survived  her.  It  appears 
to  me  that  the  testator's  intention  was  to  give  this  fund  over  in  case 
the  previous  limitations  failed,  but  (an  observation  that  may  always 
be  made  in  cases  where  there  is  this  kind  of  question)  the  testator 
never  contemplated  the  event  which  has  happened,  of  a  child  attain- 
ing twenty-one  and  dying  in  the  lifetime  of  the  tenant  for  life.  He 
assumed  that  the  children,  if  any,  would  all  survive  the  tenant  for 
life,  and  then  he  provided  for  the  event  of  their  being  infants  at 
her  death.  I  think  that  the  construction  is  clear  according  to  the 
authorities.  Maitland  v.  Chalie  appears  to  me  to  be  closely  in  point 
There  is  also  a  case  of  Casamajor  v.  Strode,  in  which  the  gift  was 
to  one  for  life,  with  remainder  to  children,  and,  in  case  of  the  death 
of  the  tenant  for  life  without  leaving  any  child  or  children,  the  share 
to  go  over;  and  there  the  Vice- Chancellor  of  England  says,"  Nothing 
can  be  more  clear  than  that  this  gives  a  vested  interest  to  the  children 
upon  their  attaining  twenty-one  or  marriage.  The  testator  then  goes 
on  —  'And  I  further  will  and  direct  that,  in  case  any  or  either  of  the 
said  six  children  of  the  said  Levine  Fowler  shall  die  without  leaving 
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any  children  or  child,  that  the  share  or  shares  of  them,  him,  or  her 
so  dying  shall  survive  and  go  over  to  the  survivors  or  survivor  of 
them,  for  their,  his,  and  her  lives  and  life,  and  the  child  or  children 
of  such  of  them  as  should  be  then  dead,  leaving  issue,'  ^.  Now, 
Air.  Parker  says  that  that  clause  prevents  an  absolute  indefeasible 
interest  from  vesting  in  any  child  until  it  survives  the  parent  But 
that  is  begging  the  question ;  and  I  think  that  that  is  not  the  mean- 
ing of  the  testator  is  clear  from  the  subsequent  words,  ^And  the 
capital  of  the  share  or  shares  of  such  survivor  or  survivors  shall,  upon 
their,  his,  or  her  death  or  deaths,  become  divisible  among  their  child- 
ren  equally  in  the  same  manner  as  their  own  single  shares,'  which 
lets  in  all  the  previous  provisions  which  he  had  used  with  reference 
to  the  original  shares.  It  seems  to  me  that  this  case  is  not  distin- 
guishable from  the  case  oiMaitUmd  v.  Chalie^  and  that  it  requires  very 
strong  words  to  take  away  the  effect  of  a  prior  clear  vested  gift." 
Marshall  v.  Hilly  is  a  case  to  the  same  effect 


Maclaren  v.  Stainton.^ 
December  4  and  6,  1852. 

itjunction  —  Conflict  of  Laws  —  Scotch  Corporation  —  Property  «• 
England — Jurisdiction  —  Notice  of  Motion  —  Service. 

In  a  suit  for  the  administratioa  of  the  estate  of  a  testator  domiciled  in  Eneland,  «nd  baving 
real  and  personal  estate  both  in  England  and  Scotland,  an  injunction  will  be  granted,  after 
a  decree,  to  restrain  a  Scotch  corporation  hayinc  large  real  estates  in  England  fit>m  con* 
tinning  proceedings  in  the  Court  of  Session,  in  Scodand,  to  obtain  payment  of  a  debt  which 
the  company  claimed  against  the  testator  as  their  agent;  and  that,  though  by  the  articles 
of  partnership  the  company  were  entitled  to  a  prefer&le  lien  upon  the  shares  of  the  testa- 
tor in  the  company. 

Service  of  the  notice  of  motion  at  the  office  in  London  is,  for  the  purposes  of  the  corporation, 
a  good  service,  where  it  is  admitted  that  at  the  head  office  in  Scotland  the  corporation  had 
notice. 

* 

This  motion  was  made,  on  behalf  of  the  Carron  Company,  to 
dissolve  an  injunction  which  had  been  obtained  by  the  plaintiffs  in 
this  suit,  on  the  Idth  of  November,  1852,  to  restrain  the  company, 
who  were  no  parties  to  this  suit,  from  prosecuting  in  the  Court  of 
Session  in  Scotland,  an  action  which  they  had  commenced,  on  the 
29th  of  October,  1852,  against  the  plaintiffs,  James  Maclaren  and 
Henry  Dawson,  and  the  defendant,  Henry  Tibbatts  Stainton,  as  the 
personal  representatives  of  Henry  Stainton,  deceased,  to  recover  up- 
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wards  of  100,000/.  which  they  claimed  to  be  due  from  the  testator. 
The  Carron  Company  was  incorporated  by  royal  charter  in  1773,  and 
one  of  its  articles  of  partnership  provided  that  the  company  should 
have  a  preferable  lien  or  right  of  security  over. the  shares  of  any  part- 
t  ner,  to  secure  payment  of  any  debt  due  from  him  to  the  company. 
The  testator  was  the  owner  of  101  shares  in  the  company,  valued  at 
80,000/.,  and  by  his  decease  the  corporation  was  reduced  to  twenty- 
six  persons.  The  business  (which  was  the  manufacture  of  iron  and 
its  conversion  into  goods)  was  carried  on  at  Carron,  near  Falkirk,  in 
the  county  of  Stirling  in  Scotland ;  the  manager  of  the  corporation 
resided  there ;  the  office,  in  which  the  books  of  the  company  were 
kept,  was  also  there.  The  company  also  had  various  agents  in  Lon- 
don and  Liverpool,  who  were  intrusted  with  the  manufactured  goods 
of  the  comj:)any  for  sale;  and  they  hadreal  estates  in  London,  at  Li- 
verpool, and  in  Cumberland.  The  testator,  Henry  Stainton,  was  do- 
miciled in  London,  where  he  had  been  the  agent  of  the  company  for 
many  years,  and  was  so  at  the  time  of  his  death.  Previous  to  1826, 
be  received  a  commission  of  51.  per  cent  on  the  sale  of  goods  effect- 
ed ;  but  on  the  10th  of  May,  in  that  year,  it  was  resolved  that  he 
should  be  allowed  a  fixed  remuneration  of  2,0007.  for  the  year  previ- 
ous to  the  30th  of  June,  1826,  and  also  the  use  of  the  dwelling-house 
attached  to  the  yarehouse,  free  from  the  rent  of  100/.  a  year,  with 
other  allowances.  No  other  resolution  was  passed,  but  practically 
this  was  continued  until  the  death  of  Henry  Stainton.  Henry  Stain- 
ton, by  his  will,  dated  the  12th  of  October,  1846,  gave  the  whole  of 
his  heritable  and  movable  estates  to  six  trustees,  which  trust  was  ac- 
cepted by  J.  McClaren,  H.  Dawson,  and  the  defendant,  H.  Tibbatts 
Stainton  alone ;  he  also  appointed  the  s^me  persons  his  executors. 
The  testator  died  on  the  7th  of  December,  1851,  and  the  plaintifls 
and  the  defendant,  H.  T.  Stainton,  proved  his  wiU  in  England ;  they 
were  also  appointed  hts  legal  representatives  according  to  the  law  of 
Scotland,  but  H.  T.  Stainton  alone  proved  the  will  in  the  Court  of 
the  Commissary  in  Scotland. 

The  testator,  in  addition  to  a  considerable  property  in  England, 
was  also  possessed  of  a  large  heritable  and  movable  estate  in  Scot- 
land. The  accounts  between  the  company  and  the  testator,  as  their 
agent,  had  not  been  settled  for  many  years,  and  the  company  now 
claimed  against  the  estate  of  the  testator  several  sums  of  money 
which,  with  principal  and  interest,  amounted  to  upwards  of  100,000/. 
This  suit  had  been  instituted  by  J.  Maclaren  and  H.  Dawson,  as  exe- 
cutors, against  the  parties  interested  under  the  testator's  will.  On  the 
8th  of  May,  1852,  the  usual  decree  was  made  for  taking  the  accounts 
and  for  payment  of  the  debts  in  a  due  course  of  administration. 

On  the  29th  of  October,  1852,  the  company  commenced  proceed- 
ings in  the  Court  of  Session  in  Scotland,  to  obtain  a  judgment  for 
the  debt  claimed  by  them,  and  on  the  4th  of  November,  1852,  they 
obtained  an  inhibition  against  the  executors.  In  August,  1852,  it 
was  suggested  that  the  disputed  accounts  should  be  made  the  subject 
of  a  judicial  arbitration  in  Scotland,  and  it  was  now  insisted  that  the 
plaintiffs  had  acquiesced  in  the  proceedings  taken  by  the  company  in 
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Scotland ;  in  evidence  of  which  a  letter,  dated  the  8ih  of  October, 
1852,  which  was  not  brought  to  the  attention  of  the  court  when  the 
injunction  was  applied  for,  was  read,  in  which  the  solicitor  of  the 
plaintiffs,  in  writing  to  the  writers  of  the  signet  of  the  company  in 
Edinburgh,  said,  "  I  quite  agree  with  you  in  thinking  that  there  should 
be  no  unnecessary  delay ;  but  it  appears  to  me  that  as  there  is  a  sui^ 
for  the  administration  of  Mr.  Stainton's  estate  in  which  a  decree  has 
been  pronounced,  that  the  executors  would  not  be  justified  in  enter- 
ing into  any  arrangement  for  referring  to  arbitration  without  the  ex- 
press sanction  of  the  Master  in  Chancery ;  therefore,  as  regards  this 
country,  the  question  must  rest  till  the  Master  again  sits,  but  this  need 
not  delay  any  steps  which  you  may  think  necessary  in  Scotland." 
When  applying  for  the  injunction,  the  notice  of  motion  was  served 
uppn  the  defendant,  H.  T.  Stainton,  who  had  succeeded  h|s  father  as 
the  London  agent  of  the  company,  at  their  office  in  Thames  Street; 
and  upon  the  plaintiiTs  obtaining  the  injunction  it  was  served  upon 
him,  and  upon  the  plaintiff,  H.  Dawson,  who  was  the  agent  of  the 
company  in  Liverpool,  and  also  upon  the  manager  at  the  chief  office 
at  Carron. 

WUlcock  and  Cotton^  on  behalf  of  the  Carron  Company.  The  cor- 
poration against  whom  this  injunction  has  been  granted  is  wholly 
foreign;  it  is  limited  entirely  to  Scotland,  and  has  in  no  way  submit- 
ted to  the  jurisdiction  of  the  courts  in  England.  To  grant  an  injunc- 
tion would  be  to  inhibit  a  person  resident  abroad  from  taking  proceed- 
ings in  the  courts  of  his  own  country  to  recover  debts  due  there,  and 
against  the  property  of  his  ^ebtor  there ;  and  to  assume  a  jurisdiction 
over  him  merely  because  he,  by  chance,  is  found  to  have  property  in 
this  country  through  which  the  court  may  enforce  its  decree,  is  what 
this  court  has  never  done ;  it  has  always  allowed  a  foreigner  to  resort 
to  the  tribunals  of  his  own  country  for  redress, Without  depriving  him 
of  any  advantages  he  may  have  here.  In  this  case  no  sufficient  pro- 
cess has  been  served  upon  the  company,  and  nothing  has  been  done 
by  which  they  can  be  brought  within  the  jurisdiction,  and  until  lately 
no  process  was  available  against  a  defendant  who  was  domiciled  out 
of  the  jurisdictioYi ;  but  by  the  2  Will.  4,  c.  33,  which  has  been  extend- 
ed by  the  4  &  5  Will.  4,  c.  82,  a  subpoena  can  be  served  upon  a  de- 
fendant abroad,  but  there  is  nothing  to  extend  it  to  notices  or  petitions, 
or  the  orders  arising  out  oi  them.  This  court  also  will  never  exercise 
an  extraordinary  jurisdiction,  so  as  to  draw  a  foreign  litigation  to  the 
courts  here  ;  it  also  always  presumes  that  foreign  courts  will  decide 
in  accordance  with  their  own  laws,  and  also  according  to  justice.  In 
this  case  the  testator's  will  did  not  operate  upon  real  estate  in  Scot- 
land; the  heir  at  law  therefore  was  put  to  his  election  between  the 
estate  there  and  the  property  here,  and  it  is  his  intention  to  convey 
the  whole  to  the  trustees  of  the  will,  which  will  operate  injuriously  to 
the  company.  If  the  company  is  restrained  from  proceeding  in  the 
Scotch  courts,  it  will  cause  the  greatest  inconvenience,  and  throw 
difficulties  in  the  way  of  determining  the  questions  arising  out  of  the 
law  of  Scotland ;  it  will  also  enable  creditors  there,  without  any  pro- 
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perty  in  England,  to  institute  proceedings  and  obtain  a  preferable  lien 
upon  the  testator's  assets  in  Scotland,  without  its  being  in  the  power 
of  this  court  to  restrain  them.  The  plaintiffs  also,  when  applying  for 
the  injunction,  )cept  back  facts  which  they  ought  to  have  brought  to 
the  attention  of  the  court;  on  this  ground  therefore  the  injunction 
ought  to  be  dissolved.  • 

Kennedy  v.  Earl  Cassillis^  2  Swanst-  313 ;  Buchanan  v.  Rucker,  9 
East,  192 ;  Fernandez  v.  Corbin,  2  Sim.  644 ;  Roberdeau  v.  RouSy  1 
Atk.  543 ;  Jones  v.  GeddeSy  1  Phill.  725 ;  Wedderbum  v.  Wedderburnj 
4  Myl.  &  Cr.  585 ;  s.  b.  S  Beav.  208 ;  Montgomery  v.  Hyslopy  2  Shaw's 
App.  Cas.  63 ;  Orein  v.  Pledger ^  3  Hare,  165 ;  Hxll  v.  Rime/ 1,  2  Myl. 
&  Cr.  641 ;  Paxton  v.  Douglas^  8  Ves.  620 ;  Lorton  v.  Kingston^  2 
Mac.  &  G.  139 ;  Evans  v.  The  Dublin  and  Drogheda  Railway  Com" 
pany^  3  Rail.  Cas.  760 ;  s.  c.  14  Mee.  &  W.  142 ;  Graham  v.  MaX' 
welly  1  Mac.  &  G.  71 ;  s.  c.  1  Hall  &  Tw.  247 ;  Preston  v.'  Lord  MeU 
vilUy  8  CI.  &  F.  1, 12 ;  s.  c.  15  Sim.  35 ;  Story's  Conflict  of  Laws,  ss. 
492, 513 ;  2  Williams  on  Executors,  1414, 1630 ;  Alexander  v.  Vaughany 
Cowp.  398 ;  Lord  Portarlingtan  v.  Damer^  2  Phill.  262. 

R.  Palmer^  Anderson  and  Lewin,  for  the  plaintifls.  Thi»  company, 
though  domiciled  in  Scotland,  is  not  exclusively  resident  there ;  it 
trades  in  England,  and  is  present  at  its  oSices,  and  locus  est  custos  ere- 
ditorum.  It  is  not  deemed  necessary  to  rely  upon  there  being  a  resi- 
dent manager ;  but  it  is  alleged  that  he  has  power  to  represent  the 
company  in  matters  such  as  these.  It  is  impossible  to  force  the  com- 
pany to  come  here,  but  this  court  is  not  powerless.  If  a  supplemental 
bill  had  been  filed  against  the  company,  the  plaintiffs  would  have  been 
entitled  to  an  injunction.  This  is  a  question  of  principle.  Is  it,  then, 
a  case  to  be  dealt  with  upon  subpcena  rather  than  upon  a  notice  of 
motion  ?  It  is  analogous  to  cases  of  guardians  and  wards,  and  oth- 
lers  of  that  sort,  in  which  the  court  follows  out  its  orders  promptly. 
In  one  case  the  court  made  an  order  for  a  guardian ;  it  subsequently 
found  it  necessary  to  make  an  order  restraining  the  guardian  from 
removing  his  ward,  which  at  that  time  he  had  done,  upon  which  the 
court  followed  him  by  a  messenger  to  Jersey,  and  in  the  resdlt  the 
young  lady  was  brought  back  again  within  the  jurisdiction.  In  this 
case  the  court  would  have  ordered  a  substituted  service  under  the  old 
practice,  and  under  the  new  it  will  not  restrict  it.  To  allow  foreign 
courts  to  proceed  after  a  decree  here,  would  be  idle ;  the  justice  of 
the  case  is  alone  to  be  considered ;  the  form  is  secondary. 

The  Royal  Bank  of  Scotland  v.  Outhbertj  1  Rose,  462 ;  Allen  v. 
Cannon,  4  B.  &  Aid.  418 ;  Beauchamp  v.  The  Marquis  of  Huntley, 
Jac.  546 ;  Clarke  v.  The  Earl  of  Ormonde,  Jac.  108 ;  Whitmore  v. 
Ryan,  4  Hare,  612 ;  Bushby  v,  Munday,  5  Madd.  297 ;  Harrison  v, 
Gurney,  2  Jac.  &  W.  563 ;  Beckford  v.  Kemble,  1  Sim.  &  S.  7 ;  Lewis 
v.  Baldunn,  11  Beav.  153;  Bunbwry  v.  Bunbwry,  1  Beav.  318;  Davidr 
son  V.  The  Marchioness  of  Hastings,  2  Keen,  509 ;  Lord  Portarlington 
v.  Soulby,  3  Myl.  &  K.  104. 

Roupeil  and  Giffard,  for  Samuel  Stainton  Brown  and  others  inte- 
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rested  under  the  will.  The  court  has  made  a  decree,  and  has  power 
to  see  it  enforced  as  a  decree  of  the  court ;  also,  it  wiU,  no  doubt,  be 
taken  notice  of  in  Scotland,  as  it  is,  in  effect,  a  judgment  with  notice 
to  the  parlies.  The  proceedings  in  Scotland  could  alone  affect  the 
Scotch  property,  and  the  Carron  Company  could  not  even  elect 
to  bfe  sued  in  Scotland  only ;  they  were  dealing  extensively  in  Lon-. 
don  through  the  medium  of  agents,  and  it  might  as  well  be  said  that 
no  ejectment  could  be  brought  against  the  company  for  lands  they 
hold  in  •England:  The  company,  however,  chooses  to  be  represented 
here,  to  buy  and  sell  here,  and  it  cannot  claim  to  itself  any  exclusive 
privilege.  A  particular  consent,  if  any  had  been  given,  by  some  of 
the  executors,  could  not  bind  them  aU :  and  as  to  the  arguments  of 
inconvenience  they  are  in  favor  of  the  plaintiffs;  the  principal  office 
is  in  Scotland,  but  it  is  only  a  pretext  thrown  out  to  gain  some  sup- 
posed advantage  there. 

Kenyan  Parker^  and  Appach,  for  other  parties  interested  under  the 
wilV2  Spence,  Eq.  Jur.  11. 

Willcocky  in  reply. 

The  Master  of  the  Rolls.  There  are  three  questions.  The 
first  is,  whether  the  cojjrt  has  any  jurisdiction  to  issue  an  injunction 
against  the  Carron  Company.  If  it  has,  the  second  is,  whether  it  is 
proper  to  exercise  it;  and  if  so,  under  any  and  what  conditions.  The 
third  question  is,  whether,  under  the  peculiar  manner  in  which  the 
parties  applying  for  this  injunction  have  asked  it  from  the  court,  they 
are  entitled  to  keep  it. 

The  question  of  jurisdiction  is  of  very  considerable  importance ;  it 
was  upon  that  ground  I  was  desirous  to  hear  the  question  fully 
argued.  But  from  the  beginning  my  opinion  has  never  varied  from 
the  idea  that  the  court  in  this  case  has  a  clear  and  distinct  jurisdic- 
tion. The  case  is  this  —  there  is  a  decree  of  the  court  for  the  admi- 
nistration of  the  testator's  estate.  That  decree  is  a  judgment  for  the 
benefit  of  all  creditors.  It  is  not  disputed,  or  if  it  be,  it  cannot  be 
disputed  consistently  with  the  great  mass  of  authorities,  that  after 
such  a  judgment  a  creditor  resident  in  this  country  cannot  proceed  in 
a  foreign  court  against  the  property  administered  there  for  the  pur^ 
pose  of  enforcing  a  claim  that  he  might  make  against  the  assets  in 
this  country.  On  behalf  of  the  Carron  Company,  that  case  is  said 
not  to  be  applicable  to  the  present;  that  to  grant  an  injunction 
would  be  doing  what  the  court  has  never  done,  namely,  to  grant  an 
injunction  against  a  person  resident  out  of  the  jurisdiction,  who  has 
never  submitted  to  the  jurisdiction ;  and  that  because  the  mere  cir- 
cumstance of  that  person  having  property  within  the  jurisdiction  of 
this  country  gives  the  court  an  opportuni^  and  a  means  of  enforcing 
it  against  him.  That  is  a  proposition  of  considerable  importance, 
and  I  do  not  mean  to  express  any  opinion  upon  it,  or  say  that  it  has 
jurisdiction,  but  I  should  be  very  far  from  asserting  that  it  has  not 
It  is  similar  to  the  case  of  Davidson  v.  The  Marchioness  of  Hastings^ 
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as  T  consider  a  case  where  the  jurisdiction  arises  on  subpoena  analo- 
gous to  this  case  where  the  jurisdiction  arises  upon  notice.  In  that 
case  a  domiciled  Scotch  woman,  residing  in  Scotland,  but  having  a 
residence  in  this  country,  had  an  order  nisi  for  a  sequestration  left  for 
her  at  that  dwelling-house,  and  upon  her  not  appearing,  it  was  con- 
sidered a  sufficient  foundation  for  a  writ  of  sequestration.  But  the 
ground  upon  which  I  now  proceed,  to  which  that  bears  a  strong  ana- 
logy, is,  that  this  is  a  case  of  a  corporation,  having,  therefore,  no  per- 
sonalty, its  head  office,  where  it  carries  on  its  business,  being  out  of 
the  jurisdiction  of  the  court,  but  with  an  office  in  London,  where  it 
has  an  agent,  and  where  it  carries  on  business  for,  and  in  the  name  of, 
the  corporation,  and  for  the  purpose  of  transacting  the  business  of  the 
corporation.  It  is  true  this  corporation  has  a  Scotch  charter,  and 
may  be  called  a  Scotch  company ;  but  it  is  impossible  to  say  that  it, 
or  any  corporation  in  such  circumstances,  is  not,  if  you  may  use  the 
word  "resident"  as  applicable  to  a  corporation  by  analogy  to  a 
defendant  or  individual,  resident  in  all  the  offices  where  in  point  of 
fact  it  has  an  agent  carrying  on  business  on  behalf  and  in  the  name 
of  the  corporation. 

Without,  then,  referring  to  any  cases,  I  consider  that  service  upon 
the  corporation  at  their  office  in  London  is,  for  the  purposes  of  the 
corporation,  a  good  service  upon  the  corporation  itself,  in  a  case  where, 
analogous  to  Davidson  v.  TTie  Marchioness  of  Hastings^  it  is  admit- 
ted that  the  corporation,  at  its  head  office,  had  full  notice  of  the  fact 
of  that  subpoena  being  served. 

I  am  of  opinion,  therefore,  in  this  case,  although  Lord  Eldon  says 
he  does  not  know  bow  the  jurisdiction  arose  in  the  first  instance,  that 
it  is  not  necessary  to  file  a  bill  for  the  purpose  of  obtaining  an  injunc- 
tion in  cases  where  there  has  been  a  decree  made  for  the  administra- 
tion of  an  estate ;  and  that  it  is  not  necessary  to  file  a  bill  against  a 
creditor,  who  does  not  come  in,  to  prevent  him  from  applying  to  any 
other  tribunal  for  the  purpose  of  enforcing  his  right,  it  being  esta- 
blished that  a  suit  is  not  necessary  for  that  purpose.  Notice  of  the 
decree  and  of  its  being  served  upon  the  party  is  all  that  is  necessary. 
If  he  does  not  obey  that,  then  the  court  enjoins  him  from  proceeding 
in  the  tribunals  of  this  country  or  of  another  country. 

This  corporation,  therefore,  with  an  office  in  this  country,  and  resi- 
dent in  this  country,  is  as  much  within  the  jurisdiction  of  the  court 
for  the  purpose  of  this  application,  as  in  any  of  the  cases  cited,  where 
parties  were  restrained  from  proceeding  against  the  jurisdiction  of 
the  court.  I  am,  therefore,  of  opinion  that  this  court  has  jurisdiction 
to  grant  the  injunction. 

The  next  question  is,  whether  the  court  should  exercise  that  juris- 
diction.    I  have  attended  carefully  to  the  affidavits*  respecting  the 


1  The  affidavit  of  J.  C.  Brodie,  W.  S.,  on  behalf  of  the  Carron  Company,  stated 
"  that  by  the  law  of  Scotland,  the  lettera  of  inhibition  and  arrestment  constitute  a  wai^ 
rant,  by  notice  whereof  the  company  is  entitled  to  arrest  or  attach  the  personal  pro- 
perty of  the  testator,  situate  in  Scotland,  as  security  for  payment  of  the  claim  made  on 
the  summons  whenever  a  decree  establishing  the  same,  and  the  amount  thereof  shall  be 

VOL.  XV.  43 


506  COURTS   OF  CHANCERY,  1852. 

Maclaren  v.  Stainton. 

nature  of  the  proceedings  in  Scotland,  and  they  appear  to  be  proceed- 
ings in  which  a  creditor  applying  to  the  Scotch  court,  after  a  certain 
time  being  given  for  all  other  creditors  to  come  in,  obtain   a  divi- 
sion of  the  property  within  the  jurisdiction  of  that  court  among  the 
persons  so  applying  and  the  other  creditors  who  have  come  in,  that 
is,  in  point  of  fact,  an  administration  of  the  property  in  that  country 
among  the  creditors  who  choose  to  come  in  ;  and  those  who  do  not 
choose  to  come  in  are  excluded  from  the  advantages  of  having  that 
property  divided  among  them.     The  effect  then  of  that  would  be, 
if  that  is  the  proceeding,  that  the  creditors  in  this  country  must  ne- 
cessarily adopt  one  of  two  courses.     They  must  either  submit  to  the 
jurisdiction  of  the  Scotch  court  and  come  in,  or  they  must  submit 
to  be  excluded  from  a  participation  in  the  Scotch  property  which  is 
there  to  be  divided.     In  fact,  if  the  English  creditors  do  come  in 
there,  they  must  carry  on   an  administration  suit  for  the  purpose  of 
administering  the  estate  of  the  testator  between  the  same  persons, 
upon  the  same  terms,  and  upon  the  sajne  principle  as  those  upon 
which  the  court  is  now  administering  the  estate  here ;  because,  in 
fact,  all  the  English  creditors  must  have  their  rights  determined  a» 
between  themselves  and  the  testator  upon  the  principle  of  the  English 
law,  to  be  administered,  no  doubt,  in  the  best  manner  it  can  be  ad- 
ministered by  the  Scotch  courts :  but  to  have  the  claims  established 
over  again  in  that  country,  as  well  as  in  this,  is  a  serious  inconve- 
nience ;  and  it  would  be  a  very  serious  injury  to  this  estate,  as  it 
would  be  necessary  for  the  other  creditors  to  institute  another  suit  in 
the  Scotch  courts,  unless  they  were  content  that  the  Carron  Com- 


• 
obtained  on  the  summons ;  and  if  the  company  have  the  power  of  aireetment  or  attach- 
ment it  will,  on  obtaining  a  decree  on  the  summons  estabhshing  its  debt  and  the  amcunCy 
be  entitled  to  institute  proceedings  in  the  Court  of  Session,  called  a  process  of  forth- 
coming, under  which  it  will  have  the  personal  property  of  the  testator,  situate  in  Scot- 
land, applied  in  payment  of  the  debt  due  to  the  company.  That  the  inhibition  which 
the  company  had  used  or  obtained  before  the  15th  or  Kovembcr  instant  has  the  eflcct 
of  preventing  any  one  from  purchasing  from  the  trustees  of  the  testator  any  part  of 
his  real  estate  situate  in  Scotland,  except  subject  to  the  compan^r's  claim,  if  the  same 
shall  be  established  by  a  decree  of  the  Court  of  Session  in  the  said  siunmons  or  action, 
on  the  dependence  whereof  the  said  inhibition  was  issued,  and  if  the  company  shall 
obt^n  a  decree  in  the  said  summons  or  action,  it  will,  on  obtaining  such  decree,  bo 
entitled  to  take  in  the  courts  of  Scotland  proceedings  called  a  process  of  adjudicatioo, 
by  means  whereof  the  company  will  be  enabled  to  take  possession  of  the  real  estate  of 
the  said  testator,  situate  in  Scotland,  and  to  make  it  available  for  payment  of  the  debt 
established  in  the  said  action.  That  by  the  law  of  Scotland,  the  executors  and  trustees 
of  the  testator  who  proved  his  will  in  Scotland  are  liable  to  account  in  the  courts  for 
all  the  real  and  personal  property  of  the  testator  situate  within  the  jurisdiction  of  the 
courts  there,  ana  vested  m  tncm  under  the  said  will,  and  anv  creditor  of  the  tcsttator 
might  institute  a  process  of  multiplepoinding  and  exoneration  in  the  Court  of  Session  in 
Sk:otiand,  in  whicn  the  claims  of  all  creditors  of  the  testator  would  be  ascertained,  and 
his  real  and  personal  property  applied  in  satisfaction  thereof,  but  the  existence  of  nich 
a  process  of  multiplepoinding  and  exoneration  would  not  prevent  the  company  from 
obtaining  a  decree  in  its  said  action  or  from  obtaining  tne  benefit  of  the  letters  of 
arrestment  and  inhibition  issued  by  the  company  or  from  waiving  process  of  adjudicaf> 
tion  agadnst  the  real  estate  of  the  testator,  situate  in  Scotland." 

The  same  affidavit  said,  which  was  the  fact,  that  the  testator's  will,  from  being  in- 
formal, was  invalid  to  pass  real  estate  in  Scotland. 
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f)any  should  take  off  the  whole  of  the  property  remaining  in  Scot- 
and,  if  that  property  was  only  sufficient  to  pay  them.  The  conse- 
quence is,  the  creditors  must  submit  to  one  of  two  courses,  —  either, 
if  the  property  is  simply  sufficient  to  pay  the  claims  of  the  creditors 
who  sue,  of  allowing  those  creditors  to  take  off  the  whole ;  or  they 
may  institute  proceedings,  which,  in  point  of  fact,  would  be  an  admi- 
nistratioli  of  the  estate,  in  Scotland.  It  would  be  putting  this  estate 
to  great  expense.  It  would  be  occasioning  considerable  loss  to  the 
persons  who  are  entitled  to  the  residue  of  the  estate  after  the  payment 
of  all  the  creditors. 

*  It  is  then  suggested  that  there  are  various  other  reasons  why  this 
court  should  not  interfere,  and  one  is,  that  there  are  or  may  be  ques- 
tions of  Scotch  law  to  be  determined.  It  is,  no  doubt,  an  inconve- 
nience that  the  courts  in  this  country  should  have  to  determine  the 
law  of  another  country,  which  it  can  only  determine  as  a  question  of 
fact ;  but  upon  the  balance  of  inconvenience,  I  do  not  doubt  it  is 
better  to  confine  the  proceedings  to  the  suit  here,  because,  if  the 
proceedings  go  on  in  Scotland,  and  I  am  right  in  the  view  I  take  of 
it,  the  Scotch  courts  will  have  to  determine  English  questions  of  law, 
exactly  in  the  same  manner,  with  this  additional  expense,  that  there 
will  be  two  series  of  suits  proceeding  substantially  for  the  same 
object. 

Another  reason  which  is  urged,  why  it  is  inconvenient  that  the 
matter  should  be  stopped  is,  that  there  are,  or  may  be,  other  creditors 
in  Scotland  who  have  no  property  or  residence  in  this  country,  and  if 
they  should  institute  proceedings  in  Scotland  for  that  purpose,  this 
court  would  be  powerless,  utterly  unable  to  restrain  them,  so  that 
they  may  sweep  off  the  whole  of  the  property  in  Scotland.  I  think 
if  that  was  th%  fact,  it  would  be  a  considerable  objection,  but  it  is 
merely  hypothetical;  and  if  I  reserve  liberty  to  apply,  1  can  deal  with 
that  if  the  case  should  actually  arise,  and  then  allow  the  present 
creditors  and  the  other  creditors  in  England  to  take  such  proceedings 
in  Scotland  as  may  prevent  them  from  suffering  that  evil,  which 
might  arise  from  the'  circumstance  of  other  creditors,  who  are  not 
within  the  jurisdiction  of  this  court,  endeavoring  to  sweep  oS  the 
assets  of  the  testator  in  Scotland.  That  objection,  therefore,  ought 
not  to  interfere,  or  prevent  the  court  from  dealing  with  the  case  upon 
this  motion.  It  is  very  justly  urged  that  this  is  a  case  in  which  the 
court  will  not  consider  the  amount  of  property.  Certainly  the  court 
must  administer  equity,  and  deal  with  it  exactly  the  same,  whether 
there  be  a  large  surplus,  or  whether  there  be  an  insolvent  estate.  I 
am  of  opinion,  therefore,  that  this  is  a  case  in  which  I  have  jurisdic- 
tion, and  where  I  ought  to  exercise  it 

The  third  question  is,  whether  the  parties  moving  for  the  injunc- 
tion have  so  dealt  with  the  court  that  the  injunction  ought  not  to 
be  dissolved,  and  that  they  ought  to  be  left  to  take  such  proceedings 
as  they  might  think  fit  to  adopt,  either  by  a  fresh  notice  of  motion, 
or  other  proceedings.  This  court  undoubtedly  on  ex  parte  injunctions 
deals  with  the  greatest  strictness  and  severity  with  persons  who 
apply,  in  order  to  enable  it  to  judge  whether  it  ought  to  put  a  person 
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to  what  may  be  occasionally  a  very  serious  evil,  by  granting  a  tempo- 
rary injunction.     I  consider  that  it  ought  to  be  put  in  possession  of 
all  the  facts.     The  court  does  not  deal  with  the  same  strictness  and 
severity,  and  very  properly  so,  in  the  case  of  an  injunction  obtained 
on  notice  ;  and  it  is  to  be  observed,  this  injunction  was  not  ex  parte, 
but  obtained  on  notice.     If  the  respondent  does  not  appear  at  the 
time  the  motion  is  to  be  heard  according  to  the  notice,  and  the  party 
applying  for  the  injunction  takes  advantage  of  that  absence  to  mislead 
the  court,  then,  upon  a  motion  to  dissolve  the  injunction,  I  think  that 
the  court  ought,  and  properly,  to  visit  the  consequences  upon  the  party 
so  dealing  with  the  court ;  though  I  should  not  do  it  with  the  same 
strictness  as  in  the  case  of  moving  for  an  injunction  ex  parte.    Is 
this  such  a  case  ?    It  appears  that  there  was  considerable  correspond- 
ence between  the  parties,  and  it  appears  that  on  behalf  of  the  Car- 
ron  Company  it  was  suggested  that  it  would  be  advisable  for  the 
executors  to  adopt  a  course  of  proceeding,  called  a  judicial   arbitra- 
tion, that  is  to  say,  referring  the  matter  to  one  of  the  judges  of  the 
court  in  Scotland,  as  a  domestic  tribunal,  to  determine  what  should 
be  done  upon   the  rights  between  the  parties.     The  executors,  in 
answer  to  that,  stated  that  they  were  unable  to  adopt  that  course, 
because  it  would  require  the  consent  of  the  court  here,  and  that  with- 
out that  consent  it  would  be  impossible  to  permit  them  to  take  such  a 
course.     But  it  is  said  in  the  letter  which  communicates  this  inform- 
ation,—r"  this  need  not  delay  any  steps  which  you  may  think  ne- 
cessary in  Scotland."     This  undoubtedly  is  somewhat  ambiguous. 
At  first  I  did  not  very  well  see  what  the  effect  of  that  was ;  bat  upon 
the  best  attention  I  am  able  to  give,  it  does  not  appear  to  amount  to 
any  acquiescence  in  the  Carron   Company  taking  compulsory  pro- 
ceedings to  enforce  their  debt  in  Scotland ;  and  if  it  4id  not  amount 
to  that,  it  is  not  such  a  deception,  or  such  a  misleading,  as  that  the 
court  ought  to  visit  the  parties  applying  for  the  injunction,  by  saying 
you  misled  the  court  entirely  with  respect  to  the  grounds  upon  which 
you  applied.     If  it  could  be  shown  that  the  executors  had  acquiesced 
in  or  sanctioned  the  proceedings  in  Scotland,  and  then  asked  this 
court  to  stop  them,  without  stating  these  circumstances,  I  should 
have  thought  very  differently  of  the  case  to  what  I  do  at  present.    I 
am  of  opinion,  therefore,  that  I  must  continue  the  injunction  restrain- 
ing the  proceedings  in  Scotland,  and  give  liberty  to  apply  as  any 
party  may  be  advised ;  and  as  this  was  a  case  proper  to  be  brought 
before  the  court,  I  shall  refuse  the  motion  to  dissolve,  without  costs. 
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April  1  and  June  24, 1852. 

Charitable  Gifts -^8  Sf  9  Vict  c,  70,  s.  22. — Apportionment  between 
district  Parish  and  remaining  Part  of  Parish — Meaming  of  Word 
«  Town:' 

A  testator,  by  hia  will,  dated  the  12th  of  October,  1629,  bequeathed  a  sum  of  mone^  to  be 
employed  for  the  good  and  benefit  of  the  poor  of  the  town  of  Kensington,  forever,  m  such 
manner  as  A  and  B  and  the  churchwarden  of  the  said  pariih  of  Kensington  should  Uiink 
fit  to  establish.  This  sum  was,  in  1635,  laid  out  in  the  purchase  of  land.  It  appeared  in 
evidence  that  in  1629,  there  was  a  place  called  the  town  of  Kensington,  but  that  such  place 
had  not  any  known  or  defined  metes  or  bounds,  and  that  there  was  no  municipal  corporate 
town  or  market  town  in  the  parish  of  Kensington.  It  appeared,  also,  that  the  rents  had 
been  always-  applied  for  the  benefit  of  the  poor  of  Kensington  parish  generally,  and  that, 
in  all  the  deeds  relating  to  the  property,  no  distinction  had  been  made  between  town  and 
parish :  — 

Hdd^  that  the  above-mentioned  trust  was  for  the  benefit  of  the  parish  of  Kensington  gene- 
rally, and  not  for  any  particular  part  of  it. 

A  testator  bequeathed  a  sum  of  money  to  trustees  for  tiie  benefit  of  the  poor  of  a  parish. 
There  was  no  provision  in  the  will  for  a  perpetual  supply  of  trustees.  The  money  was 
laid  out  in  the  purchase  of  land.  A  separate  body  of  trustees  had,  for  about  200  years, 
(with  some  slight  exceptions,)  managed  the  property  and  applied  the  rents:  — 

Hdd^  that,  notwithstanding  this  separate  management,  the  charity  came  within  the  22d  sec- 
tion  of  the  8  &  9  Vict.  c.  70,  and  was  apportionablo  between  a  district  parish  and  the 
remainder  of  the  parish. 

Under  the  22d  section  of  the  8  &  9  Vict.  c.  70,  the  court  has  a  discretion  whether  or  not  to 
direct  an  apportionment  of  charitable  gifts  made  for  the  benefit  of  a  parish,  between  a  dis- 
trict parish  and  the  remaining  part  of  the  parish,  and  it  is  not  imperative  on  the  court  to 
make  such  apportionment. 

Under  the  different  church  acts  there  were  carved  out  of  the 
parish  of  Kensington  the  following  district  parishes:  first,  the  district 
parish  of  Brompton ;  secondly,  that  of  St.  Barnabas ;  thirdly,  that 
of  St.  John's,  Netting  Hill ;  and  fourthly,  that  of  St.  James,  Nor- 
land. 

By  the  8  &  9  Vict  c.  70,  s.  22,  it  is  enacted,  that,  where  the  com- 
missioners should  form  a  district  parish  out  of  any  parish,  it  should 
be  lawful  for  the  Court  of  Chancery,  on  a  petition  being  presented  by 
any  two  persons  resident  in  any  such  parish,  to  apportion  between 
the  remaining  part  of  such  parish  and  the  district  parish,  any  chari- 
table devises,  bequests,  or  gifts  which  shall  have  been  made  or  given 
to  or  for  the  ilse  of  any  such  parish ;  and  in  any  such  case  to  direct 
that  the  distribution  of  the  proportions  of  such  Revises,  bequests,  or 
gifts  shall  be  made  by  the  incumbent,  or  by  the  churchwardens  of 
any  such  district  parish,  either  jointly  or  severally,  as  the  said  Court 
of  Chancery  may  think  expedient. 

A  petition  was  presented  by  the  incumbent  of  the  Brompton  dis- 
trict church  and  two  persons  resident  in  Brompton  district  parish  for 
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the  purpose  of  obtaining  an  apportionmenti  under  the  act  of  the 
charitable  gifts  given  to  Kensington  parish. 

The  questions  discussed  on  this  petition  arose  on  certain  charities 
called  the  Campden  Charities. 

Baptist  Viscount  Campden,  by  his  will,  dated  the  12th  of  October, 
1629,  devised  as  follows :  —  "  I  do  also  give  and  bequeathe  the  sum 
of  200/.  of  lawful  money  of  England,  to  be  equally  employed  for  the 
good  and  benefit  of  the  poor  of  the  town  of  Kensington,  forever,  in 
such  manner  as  the  Right  Honorable  Edward  Lord  Noel  and  Sir 
William  Blake,  Knight,  and  the  churchwarden  of  the  said  parish 
of  Kensington  from  time  to  time  shall  think  fit  to  establish  for- 
ever." 

By  a  deed,  dated  the  20th  of  October,  1635,  some  pieces  of  land 
called  "  Chare  Crofts,"  purchased  with  the  200/.  bequeathed  by  Liord 
Campden,  were  conveyed  to  sixteen  trustees,  to  the  intent  that  they 
should  let  the  premises  and  yearly  employ  the  rents  for  the-^use,  good 
and  benefit  of  the  poor  of  the  town  of  Kensington,  according  to  the 
true  intent  and  meaning  of  the  will  of  Lord  Campden. 

Viscountess  Campden,  the  wife  of  Viscount  Campden,  by  her 
will,  dated  the  14th  of  February,  1643,  made  the  following  be- 
quest 

«  Item.  —  I  give  and  bequeathe  to  my  loving  friend.  Sir  John  Tho- 
rogood,  D.  Gardiner,  Esq.,  Mr.  Williamson,  William  Arnold,  John 
Arnold,  Kobert  Saywell,  Francis  Blake,  Philip  Coleby  and  Francis 
Dyson,  all  of  them  being  parishioners  of  the  parish  of  Kensington, 
in  the  county  of  Middlesex,  and  to  the  churchwardens  of  the  said 
parish  church  for  the  time  being,  the  sum  of  200/.  of  lawful  money 
of  Ei]gland,  to  be  paid  unto  them  within  eighteen  months  next  after 
my  decease,  if  they  do  purchase  land  of  inheritance  therewith  to  the 
clear  yearly  value  of  10/.  a  year  above  all  reprises  at  the  least."  The 
testatrix  then  directed  that  a  moiety  of  the  rents  should  be  from  time 
to  time  yearly  applied  for  and  towards  the  better  relief  of  the  most 
poor  and  needy  people  that  be  of  good  life  and  conversation  ^at 
should  be  inhabiting  within  the  said  parish  of  Kensington,  and 
that  the  other  moiety  should  be  yearly  forever  applied  to  put  forth 
one  poor  boy  or  more  being  of  the  said  parish  to  be  apprentice  or  ap- 
prentices. 

By  a  deed,  dated  the  8th  of  November,  1644,  certain  pieces  of 
land  called  Butt's  Fields,  purchased  with  Lady  Campden's  legacy, 
were  conveyed  to  eight  persons,  (three  of  them  being  vicar  and 
churchwardens  of  Kensington,)  on  the  trusts  of  the  will  of  Lady 
Campden. 

By  a  deed,  date*d  the  29th  of  January,  1682,  Chare  Crofts  and 
Butt's  Fields  were  conveyed  to  twelve  trustees  upon  trust  to  let  the 
same  and  employ  the  rents  for  the  good  and  benefit  of  the  poor  of 
the  town  of  Kensington  from  tinle  to  time,  according  to  the  true  in- 
tent and  meaning  of  the  last  wills  and  testament  of  Baptist  Lord 
Campden  and  Lady  Campden. 

By  an  order  made  by  the  court  of  Chancery,  in  1742,  it  was  ordered 
that  new  trustees  should  be  appointed,  and  that  the  legal  estate  in 
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the  abovc'^mentioned  land  (which  had  descended  on  the  infant  heir 
of  the  surviving  trustee)  should  be  vested  in  them ;  and  a  convey- 
ance was  made  to  them  accordingly,  upon  trust  for  the  good  and 
benefit  of  the  poor  of  the  the  town  and  parish  of  Kensington,  accord- 
ing to  the  wills  of  Lord  and  Lady  Campden. 

►  From  1752  to  the  time  of  the  filing  of  the  petition,  with  some 
interruptions,  the  lands  had  been  managed  and  the  rents  applied  by 
a  separate  body  of  trustees,  the  vacancies  being  from  time  to  time 
supplied  by  the  existing  trustees. 

The  petition  came  on  to  be  heard,  before  Knight  Bruce,  V.  C. 
Two  points  were  then  made  by  the  trustees  of  these  charities  :  one, 
that  Lord  Campden's  gift  having,  been  made  for  the  poor  of  the  town 
of  Kensington,  Chare  Crofts  were  not  impressed  with  a  trust  for  the 
parish ;  and,  secondly,  that,  however  that  might  be,  as  these  charity 
lands  had  generally  been  mansiged  by  a  body  of  trustees,  independ- 
ently of  the  vicar  and  churchwardens  of  the  parish,  they  did  not 
come  within  the  act  By  the  order  made  on  this  petition  it  was 
referred  to  the  Master  to  inquire  and  state  what  charitable  devises, 
bequests,  or  gifts  had  been  made  or  given  to  or  for  the  use  of  the 
parish  oif  Kensington  ;^ithin  the  meaning  of  the  act,  and  how  and 
in  what  manner  such  charitable  devises,  bequests,  or  gifts  respect- 
ively, or  the  produce  thereof  respectively,  ought  to  be  apportioned 
between  the  district  parishes  and  the  remaining  part  of  the  parish, 
according  to  the  provisions  of  the  act,  and  that  the  Master  should 
settle  and  approve  of  a  scheme  for  the  distribution  of  the  propor- 
tions of  such  devises,  bequests,  and  gifts  respectively,  or  the  produce 
thereof  respectively,  as  should  be  so  apportioned  to  the  district  parish 
of,  &X3.  • 

The  Master,  by  the  consent  of  all  parties,  made  a  separate  report 
as  to  the  charitable  devises,  bequests,  and  gifts  only.  In  the  report 
were  set  out  several  leases  of  Chare  Crofts,  by  persons  stating  them- 
selves to  be  trustees  for  the  parishioners  of  Kensington,  and  some 
vestry  minutes  of  Kensington  parish,  in  which  the  trustees  of  Chare 
Crofts  were  stated  to  be  trustees  of  the  poor  lands.  There  was  also 
set  out  an  act  of  parliament,  17  Geo.  3,  c.  64,  in  which,  after  reciting 
a  desire  that  a  workhouse  shopld  be  built  for  the  parish,  and  reciting 
the  different  deeds  by  which  the  Campden  lands  had  been  settled,  and 
that  the  vicar,  churchwardens,  and  overseers  of  the  poor  and  parish- 
ioners of  Kensington  were  desirous  that  the  same  estate  should  be  let 
out  on  leases,  and  that  the  rents  of  such  part  of  the  said  charity 
estates  as  belonged  to  the  poor  of  the  said  parish  should  be  from  time 
to  time  applied  in  the  manner  therein  mentioned  in  aid  of  the  funds 
for  building  the  workhouse,  it  was  enacted  that  leases  should  be 
granted,  as  therein  mentioned,  and  that  54/.,  part  of  the  rents,  should 
be  applied  for  putting  out  boys  apprentices  under  Lady  Campden's 
will,  and  that  the  remainder  of  the  rents  should 'be  applied  in  aid  of 
the  funds  for  building  the  workhouse,  and  that  when  all  the  moneys 
borrowed  for  the  purpose  of  building  the  workhouse  should  be  repaid, 
the  lands  should  be  held  on  the  old  trusts.  These  moneys  I^d  long 
since  been  repaid,  and  the  lands  in  question  freed  from  the  burdens 
imposed  by  the  act. 
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The  report  also  stated  that  at  the  date  of  Lord  Campden's  will 
there  was  a  place  called  the  <<  town  "  of  Kensington,  and  that  there 
were  acts  of  parliament,  2  W.  &  M.  Sess.  2,  c.  8 ;  9  Will.  3,c.  37, 
and  35  Geo.  3,  c.  74,  all  of  which  related  to  the  lighting  and  watching 
of  the  "  town"  of  Kensington,  and  that  there  was  a  place  called  the 
town  of  Kensington,  situate  in  the  parishes  of  St.  Mary  Abbotts,  • 
Kensington,  and  St.  Margaret's,  Westminster.  To  this  was  added, 
that  there  was  no  municipal  corporate  town  or  market  town  in  the 
parish  of  Kensington,  and  that  the  place  called  the  town  of  Kensing- 
ton had  not  any  known  or  defined  metes  or  bounds  to  distinguish  it 
from  other  parts  of  the  parish  of  Kensington. 

The  Master  then  found  that  the  ^^stribution  of  the  rents  of  Chare 
Crofts  and  Butt's  Fields  had  been  at  all  times  made  to  persons  parish- 
ioners  of  the  parish  of  Kensington,  residing  in  various  parts  of  the 
parish,  without  limiting  any  portion  thereof  to  persons  residing  in 
any  part  of  the  parish  that  could  be  termed  or  denominated  the  town 
of  Kensington ;  and  that  the  charity  estates  had,  ever  since  their  ori- 
ginal foundation,  except  during  some  part  of  the  period  between  the 
years  1682  and  1742,  been  vested  in  a  separate  body  of  trustees. 

The  petition  now  came  on  again  to  be  heard  on  this  report. 

Wigram  and  jB.  L.  Chapman^  for  the  petitioners,  contended  that  the 
word  '^  town  "  used  in  Lord  Campden's  will  ought  to  be  taken  as 
synonymous  %ith  "  parish'." 

Russell  and  Giffard,  contended,  first,  that  "  town  "  could  not  be  so 
taken ;  and,  secondly,  that,  by  reason  of  the  circumstance  that  the 
property  was  vested  in  and  administered,  not  by  the  inctimbent  and 
churchwardens,  but  by  a  separate  body  of  trustees,  it  did  not  come 
within  the  terms  of  the  act,  and  that  the  rents  of  these  estates  ought 
not  to  be  apportioned.  They  referred  to  —  Doe  d.  Hiffg-s  v.  Terry^ 
4  Ad.  &  E.  274 ;  Doe  d.  Jackson  v.  Hileyy  10  B.  &  C.  885;  Doe  d. 
Hobbs  V.  Cockell^  4  Ad.  &  E.  478;  AUason  v.  Stark,^  Ad.  &  E.  255; 
The  King  v.  The  Inhabitants  of  Halesworthy  3  B.  &  Ad.  717. 

Selwyn^  for  the  other  district  parishes. 

Swanston  and  Goodeve^  for  the  vicar  and  churchwardens  of  Ken- 
sington parish. 

W.  M.  James^for  the  Attorney^  General. 

Parker,  V.  C.  Lord  Campden  gave  a  sum  of  money  "  for  the 
good  and  benefit  of  the  poor  of  the  town  of  Kensington,  forever,  in 
such  manner  as  the  Bight  Hon.  Edward  Lord  Noel  and  Sir  William 
Blake,  Knt,  and  the  churchwarden  of  the  said  parish  of  Kensington, 
from  time  to  time  shall  think  fit  to  establish,  forever."  Now,  there  is 
no  such  thing  in  law  as  the  town  of  Kensington.  "  Town  "  is  a  word, 
in  a  case  of  this  kind,  of  more  or  less  vague  and  doubtful  meaning. 
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Very  probably,  if  this  will  had  been  made  a  few  years  ago,  instead 
of  having  been  made  in  1629,  and  the  court  were  now  asked  to  con- 
strue it,  it  would  have  had  more  or  less  difficulty  in  saying  who  were 
the  persons  to  be  benefited  by  this  charity.  But  then  the  Master 
finds,  as  a  fact,  that  the  distribution  of  the  rents  and  profits  arising 
both  from  Chare  Crofts,  purchased  with  Lord  Campden's  bequest, 
and  from  Butt's  Fields,  purchased  with  Lady  Campden's  bequest,  have 
been  at  all  times  made  to  persons,  parishioners  of  St  Mary  Abbotts, 
Kensington,  residing  in  various  parts  of  the  parish,  without  limiting 
any  portion  to  persons  residing  in  any  portion  of  the  parish  that  could 
be  termed  or  denominated  the  town  of  Kensington.  He  fimls  then, 
that  at  all  times,  that  is  to  say  for  upwards  of  200  years,  the  will  of 
Lord  Campden  has  been  construed  as  having  a  larger  signification. 
To  this  may  be  added,  that,  throughout  the  deeds,  we  see  that  the 
words  "  town  "  and  "  parish  "  were  used,  I  will  not  say  synonymously, 
but  very  loosely.  An  act  of  parliament  is  also  produced,  which  gives 
the  same  designation  to  both.  I  think,  then,  that  it  is  impossible  to 
come  to  any  other  conclusion,  seeing  that  the  word  "  towii  "  is  a  word 
of  flexible  meaning,  than  that  under  Lord  Campden's  will,  Chare 
Crofts  is  applicable  in  the  same  way  as  the  property  devised  by  Lady 
Campden. 

As  to  the  construction  to  be  put  upon  the  22d  clause  of  this  act  of 
parliament,  that  is  a  question  of  great  importance,  and,  as  it  does  not 
seem  to  have  been  the  subject  of  any  decision,  I  should  like  to  have 
an  opportunity  of  considering  it 

June  24.  Parker,  V.  C,  (after  reading  the  order  of  reference.) 
Upon  this  order  the  Master  made  his  report,  by  which  he  found  that 
the  charitable  gifts  or  bequests  given  or  bequeathed  by  Lord  and  La- 
dy Campden,  were  charitable  devises,  bequests,  or  gifts  made  or  given 
to  or  for  the  use  of  the  parish  within  the  meaning  of  the  act  The 
petition  was  heard  only  as  to  these  charities,  and  on  them  two  ques- 
tions were  raised.  The  first  was,  whether  Lord  Campden's  bequest 
was  for  the  benefit  of  the  poor  of  the  parish  of  Kensington,  an  ob- 
jection having  been  taken  that  the  town  and  parish  of  Kensington 
were  not  identical.  That  point  was  fully  argued,  and  upon  it  I  stated 
my  opinion  at  the  time  that  the  Master,  upon  the  evidence,  had  come 
to  the  right  conclusion,  and  that  Lord  Campden's  charity  was  a  cha- 
rity for  the  benefit  of  the  parish  of  Kensington.  The  other  question 
was,\vhether  the  Campden  charities  were  to  be  apportioned  under 
the  act  The  Master  sets  out  in  detail  the  history  of  these  charities 
to  the  present  time,  commencing  with  the  wills  of  Lord  and  Lady 
Campden,  and  found  that  the  incomes  of  the  estates  had  always 
been  applied  to  or  for  the  poor  of  Kensington ;  and  he  concluded  his 
report  by  finding,  as  I  have  already  stated,  that  these  charitable  gifts 
were  within  the  meaning  of  the  act  I  cannot  doubt  that  the  Mas- 
ter's finding  in  this  respect  is  correct,  that  is  to  say,  that  the  Camp- 
den's charities  are  charities  which  the  court  has  authority  and  jurisdic- 
tion to  apportion  under  the  act  of  parliament 

If  this  be  so,  it^appears  to  me  that  the  question  whether  they  are 
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to  be  apportioned  or  not,  is  not  open  upon  the  order  which  the  court 
has  made.  The  court  directed  that  the  Master  should,  without  exer^ 
cising  any  discretion,  at  once  proceed  to  settle  a  scheme  for  appor- 
tioning all  charities  which  he  should  find  to  be  charities  within  the 
act.  There  is  nothing  before  me  to  show  what  view  of  the  statute 
the  court  took  in  making  the  order.  In  the  case  of  The  West  Ham 
Charities,  2  De  G.  &  Sm.218,  the  Vice-Chancellor  proposed  to  make 
a  reference  "  that  the  Master  should  inquire  whether  there  are  any  and 
what  charitable  devises,  bequests,  or  gifts,  that  have  been  made  and 
given  for  the  use  of  the  poor  of  the  parish  of  West  Ham,  and  whe- 
ther it  is  fit  and  proper,  having  regard  to  the  state  of  the  parish,  that 
such  devises,  bequests,  or  gifts  should  be  apportioned  between  the 
district  of  St.  John's  and  the  remaining  part  of  the  parish,  under  the 
statute ;  and,  in  that  case,  to  approve  of  a  scheme  for  such  apportioo- 
ment"  It  appears  to  me  that  the  order  in  the  West  Ham  charities 
proceeds  on  what  I  may  call  a  sounder  view  of  the  act  of  parliament 
than  that  which  is  applied  in  the  present  order,  if  the  order,  as  I  think 
it  does,  regards  the  provisions  of  this  statute  as  imperative,  as  provi- 
sions binding  the  court  to  apportion  all  charities  coming  within  the 
scope  of  the  act.  The  language  of  the  act  is,  that  it  shall  be  lawful 
for  the  court  to  apportion  between  the  remaining  part  of  the  parish, 
and  the  distinct  and  separate  parish,  or  district  parish,  or  district  cha- 
pelry,  any  charitable  devises,  bequests,  or  gifts  which  shall  have  been 
made  or  given  to  or  for  the  use  of  any  such  parish,  or  the  produce 
thereof,  and  in  any  such  case  to  direct  that  the  distribution  of  the  pro- 
portions of  these  gifts  shall  be  made  and  distributed  by  the  incum- 
bent or  spiritual  person  serving  the  church,  or  by  the  churchwardens 
of  any  such  distinct  and  separate  parish  and  so  forth,  as  the  Court  of 
Chancery  may  think  expedient.  There  is  no  doubt  that,  in  constra- 
ing  statutes,  words  of  permission  are  very  often  construed  imperative 
or  obligatory  on  the  court,  but  this  is  by  no  means  an  universal  rule. 
It  must  depend  on  the  subject-matter  and  the  context  of  the  act.  The 
words  here  are,  it  is  to  be  lawful  to  apportion  any  gifts,  and,  in  such 
case,  to  give  directions.  It  does  not  appear  to  me  that  "  any  "  should 
have  the  force  of  "  every,"  which  would  necessarily  follow  if  the  pro- 
visions of  the  act  are  to  be  imperative  on  the  court  Again,  it  ap- 
pears to  me  that  the  subject-matter  almost  forbids  the  construction 
which  makes  it  imperative  on  the  court  to  make  the  apportionment, 
because  it  cannot  have  been  the  intention  of  the  legislature  that  every 
parish  charity,  which  may  be  an  entire  thing,  as  the  charity  for  found- 
ing a  school  or  hospital,  should,  at  all  events,  be  apportioned  under 
the  provisions  of  this  act  of  parliament.  It  appears  to  me  the  sound 
view  of  the  act  pnust  be,  that  the  court  should  have  a  discretion,  and, 
in  exercising  that  discretion,  it  should  be  guided  by  the  consideration 
whether  or  not  the  inhabitants  of  the  new  district  parish  are  preju- 
diced by  the  administration  of  the  charity.  On  the  present  order  I 
think  that  the  court  has  reserved  to  itself  no  discretion  on  that  subject, 
and,  being  of  opinion  that  there  are  gifts  within  the  statute,  I  can 
only  affirm  the  Master's  report.  The  Master  must  then  proceed  under 
the  remaining  part  of  the  Vice- Chancellor's  order.  * 
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It  was  then  stated  that  the  counsel  on  all  sides  had  agreed  upon  a 
scheine  without  going  back  to  the  Master. 

A  considerable  discussion  arose  as  to  the  costs  of  the  petition.  It 
was  ultimately  arranged  that  the  trustees  of  the  Campden  charities 
should,  out  of  the  trust  property, raise  such  sums  as  would  satisfy  all 
the  costs,  except  those  of  the  ^vicar  and  churchwardens  of  Kensington 
parish,  and  apply  the  same  accordingly ;  and  that  the  vicar  and  church- 
wardens of  Kensington  should  raise,  out  of  the  other  charity  funds, 
such  sums  as  would  satisfy  these  costs,  and  retain  the  same  accord- 
ingly. 


In  re  The  Baroness  Braye  ;  In  re  The  London  and  North-west- 

ern  Railway  Company.* 

Norember  22,  and  December  1, 1852. 

Lands  Clauses  Consolidation  Act  —  Tenant  for  Life  —  Dividends  — 

Payment  —  AffidavH  of  Title. 

It  is  not  imperatiye  on  the  court  to  require  from  a  tenant  for  life  an  affidavit  of  conclnsive 
title  to  the  dividends  of  a  fund  paid  into  court  under  the  Lands  Clauses  Consolidation 
Act. 

This  was  a  petition  for  the  payment  to  the  petitioner,  tenant  for 
life,  of  the  dividends  of  a  sum  paid  into  court  under  the  Lands 
Clauses  Consolidation  Act,  8  Vict.  c.  18.  The  petitioner  was  up- 
wards of  eighty  years  of  age,  from  whom  an  affidavit  of  title  could 
not  be  obtained,  if  at  all,  without  insuperable  difficulty,  and  the  regis- 
trar wouldnot  draw  up  an  order  on  the  petition  without  such  affidavit. 

Kent,  in  support  of  the  petition,  argued  that  the  order  as  to  the 
affidavit  required,  and  upon  which  the  registrar  acted,^  was  only  ap- 
plicable to  cases  where  the  principal  was  claimed,  and  not  to  cases 
for  payment  of  dividends. 

December  1.     Turner,  V.  C,  said  he  had  inquired  into  the  practice, 


1  22  Law  J.  Rep.  (n.  s.)  Chanc.  235  ;  16  Jur.  1129. 

3  This  order  is  as  follows:  — **  In  all  petitions  under  acts  of  parliament  for  the  sale 
of  property  for  public  purposes,  when  toe  purchase-money  is  directed  to  be  paid  into 
court,  the  petitioners  claiming  to  be  entitled  to  the  moneys  so  paid  in,  must,  in  addition 
to  the  usual  affidavit  verilying  their  title,  make  oath  that  they  oelieve  that  they  have  a 
good  title,  and  are  not  aware  of  any  right  in  any  other  person,  or  of  any  chum  made 
by  any  other  person,  to  the  sum  of  £  in  the  petition  presented  by  them  in  the 

matter  mentioned,  or  any  part  thereof."  This  was  the  original  order  of  the  Court  of 
Exchequer  of  the  4th  of  July,  1838,  and  was  communicated  to  the  registrars'  office  by 
the  Lord  Chancellor  Lyndhurst,  in  a  letter  to  Mr.  Colville,  sen.,  on  the  12th  of 
February,  1842. 
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and  he  thought  that  the  order  was  only  applicable  to  petitions  for 
ayment  of  capital  or  principal,  and  not  to  petitions  by  tenants  for 
ife  for  payment  of  the  dividends. 


I 


jBi  re  Pattison's  Trusts.^ 

June  5,  1852. 

Will  —  Construction — Perpetuity.         • 

A  testator,  by  his  will,  bequeathed  his  personal  estate  to  trustees,  npon  trust  to  paj  the  in- 
come to  his  two  sisters,  A  and  B,  for  their  lives,  and  to  the  sarvivor  for  her  life ;  and  then 
to  pay  the  capital  to  their  children ;  and,  in  dcfau)^  of  sach  children,  to  pay  the  income  to 
C,  nis  brother,  for  his  life,  and  then  to  pa^  the  capital  to  his  children ;  and  in  defaalt  of 
such  children,  to  the  testator's  next  of  km.  The  testator,  by  a  codicil,  declared  that  be 
left  his  eifects,  failing  his  brothers  and  sisters  and  their  heirs,  to  £.  The  testator  had  two 
sisters  only,  A  and  B,  and  two  brothers  only,  C  and  D,  who  all  died  without  children:— 

Hdd^  that  the  bequest  in  favor  of  £  took  effect 

William  Pattison,  by  his  will,  dated  the  1st  of  April,  1815,  gave 
all  his  personal  estate  to  J.  Potts  and  R.  Reay,  as  trustees  upon  the 
trusts  following :  —  "  Upon  trust  to  permit  and  suffer  my  dear  sisters, 
Elizabeth  Pattison  and  Ann  Pattison,  to  receive  the  annual  interest, 
dividends,  and  proceeds  thereof,  to  and  for  their  own  use  knd  benefit, 
for  and  during  their  joint  natural  lives  and  the  life  of  the  longest  liver 
of  them ;  and  from  and  after  the  decease  of  the  survivor  of  them,  the 
said  E.  Pattison  and  A.  Pattison,  upon  trust,  that  they  the  said  J. 
Potts  and  R.  Reay,  and  the  survivor  of  them,  &c.,  shall  and  do  stand 
possessed  of  the  said  securities  and  the  money  thereby  secured,  upon 
trust  for  all  and  every  the  children  of  my  said  two  sisters,  to  be 
equally  divided  among  them,  if  more  than  one,  as  and  when  they 
shall  respectively  attain  their  respective  ages  of  twenty-one  years  or 
days  of  marriage,  which  shall  first  happen ;  and,  if  only  one,  for  such 
only  one.  Provided  and  it  is  my  will  that,  in  case  my  two  sisters 
shall  happen  to  die  without  issue,  or,  leaving  such,  and  they  shall  all 
happen  to  die  unmarried  under  the  age  of  twenty-one  years,  then 
upon  trust  that  they,  the  said  J.  Potts  and  R.  Reay,  &c.,  shall  and  do 
stand  possessed  of  the  said  moneys  and  securities  for  the  same,  upon 
trust  for  my  brother,  Thomas  Pattison,  in  case  he  shall  be  then  living; 
but,  in  case  he  shall  be  then  dead,  leaving  children  then  living,  upon 
trust  for  such  children  in  equal  shares  and  proportions.  But  in  case 
my  said  brother  Thomas  and  his  children  shall  be  all  then  dead,  upon 
trust  that  they,  the  said  J.  Potts  and  R.  Reay,&c.,  shall  and  do  stand 
possessed  of  the  said  moneys  and  securities,  in  trust  for  my  own  next 
of  kin.'^ 


1  22  Law  J.  Bep.  (n.  s.)  Chanc.  286. 
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The  testator  made  a  codicil  to  his  will,  dated  the  3d  of  October, 
1823,  as  follows  : — "  In  addition  to  my  will,  I  do  leave  my  effects,  fail- 
ing ray  brothers  and  sisters  and  their  heirs,  to  my  cousins,  Frances 
Dun  and  her  sister,  Elizabeth  Charlesworth,  both  living  in  London 
or  the  neighborhood  thereof,  and  to  their  heirs  jointly.  The  said  cou- 
sins are  related  by  my  mother's  gide." 

The  testator  died  in  September,  1827.  In  1834,  Thomas,  the  tes- 
tator's brother,  died  without  leaving  any  child.  In  1842,  the  testator's 
sister  Elizabeth,  died ;  and  in  1845,  Ann,  his  other  sister  died.  Nei- 
ther of  his  sisters  left  a  child.  The  testator  had  only  two  brothers, 
Thomas  and  John  Lee  Pattison,  who  died  in  1838,  without  leaving 
any  child. 

The  l^uestion  which  arose  on  this  petition  was,  to  whom,  in  the 
events  which  had  happened,  the  trust  funds  belonged. 

Malinsj  Dickinson,  Walker^  Smale,  and  Busk,  for  the  different  par- 
ties. 

The  following  cases  were  cited  —  Lady  Lanesborcmghv>  Fox,  Ca; 
t.  Talb.  262 ;  Campbell  v.  Ha/rding,  2  Russ.  &  Myl.  390 ;  Eno  v.  Eno, 
6  Hare,  171. 

Parker,  V.  C.  This  case  depends  upon  the  construction  of  the 
will  and  codicil  of  the  testator,  William  Pattison,  or  rather  on  the 
construction  of  the  codicil,  for  no  question  arises  upon  the  will.  The 
testator  had  two  brothers,  John  Lee  Pattison  and  Thomas  Pattison, 
and  two  sisters,  Elizabeth  and  Ann.  By  his  will.  [His  honor  read 
the  will.]  It  does  not  appear  that  there  is  any  question  arising  upon 
the  construction  of  the  will.  But  there  is  a  codicil.  [His  honor  read 
the  codicil.]  The  j&rst  question  to  consider  is,  what  event  did  the  tes- 
tator contemplate  by  tlie  words  "  failing  my  brothers  and  sisters  and 
their  heirs  ?  "  I  am  of  opinion  he  did  not  intend  to  alter  or  affect  the 
provisions  for  his  sisters  and  their  children,  or  his  brother  Thomas,  or 
his  children,  contained  in  the  will.  It  appears  to  me  that  the  codicil, 
if  it  took  effect  at  all,  was  to  come  in  the  place  of  the  ultimate  limi- 
tation made  by  the  will  in  favor  of  the  testator's  next  of  kin.  "  Fail- 
ing my  sisters  and  their  heirs,"  must,  I  think,  mean  after  the  death  of 
both  the  testator's  sisters,  in  the  words  of  the  will,  "in  case  they 
should  happen  to  die  without  issue,  or  leaving  such  they  should  all 
happen  to  die  unmarried  and  under  the  age  of  twenty-one  years." 
"  Heirs,"  in  the  codicil,  as  applied  to  sisters  and  brothers  jointly,  must 
mean  the  children  who  are  to  take  under  the  gift.  Then,  "  failing 
my  brot|prs  and  their  heirs,"  as  regards  Thomas,  must,  as  it  seems  to 
me,  mean,  in  case  Thomas  and  his  children  should  be  all  dead  at  the 
time  of  the  division.  As  regards  the  brother,  John  Lee  Pattison,  it 
is  not  so  easy  to  see  what  the  testator  meant  by  the  words  "failing 
my  brothers  and  their  heirs,"  because  the  will  contains  no  gift,  either 
directly  or  by  implication,  to  John  Lee  Pattison  or  his  children.  If 
John  Lee  Pattison  or  any  of  his  children,  had  been  alive  at  the  time 
of  the  division,  a  question  would  have  arisen.  John  Lee  Pattison, 
however,  died,  leaving  no  issue,  before  the  period  of  division.  There- 
VOL.  XV.  44 
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fore,  in  any  view  of  the  case,  the  event  which  the  testator  contem- 
plated took  place  as  regards  John  Lee  Pattison. 

Then,  it  was  argued  that  the  gift  in  the  codicil  involved  a  perpeta- 
ity,  because  it  is  a  gift  after  an  indefinite  failure  of  issue.  In  order 
to  determine  this  it  is  necessary  to  consider  the  scheme  of  the  will 
and  the  codicil.  The  scheme  of  the  will  is  to  give  a  life-interest  to 
the  sinters  and  the  brother,  and  then  an  absolute  interest  to  the  par« 
ties  who  should  take  at  the  time  of  division.  I  think  the  codicil 
must  mean  a  gift  of  the  same  kind.  The  gift  made  by  the  codicil 
appears  to  me  to  be  a  gift  which  is  so  framed  as  either  to  take  effect 
or  to  fail  at  the  time  of  division.  As  regards  John  Lee  Pattison,  if 
there  were  children  of  his  alive  at  the  time  of  division,  in  my  opinion, 
the  gift  in  the  codicil  would  have  failed,  and  the  limitation  contained 
in  the  will  to  the  next  of  kin  (under  which,  possibly,  John  Lee  Patti- 
son or  his  children  might  have  taken)  would  have  remained  in  force. 
But  it  appears  to  me  that  the  codicil  shows  no  intention  that  there 
should  be  any  thing  in  the  nature  of  an  estate  tail  in  John  Lee 
Pattison,  or  a  gift  in  the  event  of  an  indefinite  failure  of  issue. 
Therefore,  the  event  contemplated  by  the  testator  in  the  codicil  has 
taken  place,  and  the  gift  contained  in  the  codicil  does  not  transgress 
any  rule  of  law. 


Anonymous.^ 

Kovember  11,1852. 

Guardian  ad  Litem, 

A  party  to  the  causo,  not  having  an  adverse  interest  to  that  of  an  infant  defendant,  is  a 
more  proper  person  than  a  soUcitor  or  stranger  to  be  appointed  gnan^an  ad  litem  to  the 
infant 

This  was  a  motion  for  the  appointment  of  a  guardian,  ad  Uiem^ 
to  an  infant  defendant  who  appeared  in  the  suit 

TF.  ilf.  JameSf  for  the  motion. 

Turner,  V.  C,  said  the  court  preferred  the  appointment  of  an 
adult  and  competent  person,  party  to  the  cause,  guardian  ad  litem  to 
an  infant  defendant,  to  the  appointment  of  a  solicitor  or  stpinger  to 
the  cause. 
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Brain  v.  Brain.^ 

January  13,  1853. 

Praciict  —  Genial  Orders  —  Stamp. 

la  a  ease  of  emergency,  several  adhesive  stamps,  to  the  amount  re<)mred  to  be  paid  on  filing 
a  bill  or  claim,  may  be  affixed  in  lieu  of  one  stamp  denoting  the  amount. 

This  was  a  motion  ex  parte  for  an  injunction.  The  bill  had  been 
engrossed  on  plain  parchment,  without  having  affixed  the  usual  1/. 
stamp  required  to  be  paid  on  filing  a  bill  or  claim.  The  plaintiff 
proposed  to  affix  eight  2^.  6e2.  stamps ;  but  the  record  and  writ  clerk 
refused  to  receive  the  bill  so  stamped  without  the  order  of  the  court 

« 

Bazalgette^  for  the  plaintiff. 

Wood,  V.  C,  said  there  certainly  was  difficulty,  as  the  6th  order 
of  the  25th  of  October,  1852,  21  Law  J.  Rep.  (n.  s.)  Chanc.  19, 
required  stamps  denoting  the  amount.  Eight  25. 6(L  stamps  certainly 
did  not  denote  1/.;  but  his  honor,  under  the  circumstances,  gave 
authority  to  the  record  and  writ  clerk  to  receive  the  bill  when 
stamped  as  proposed  by  the  plaintiff 


DUFFIELD  V.   StUBGES.^ 
January  14, 1853. 

Practice — Procedure  Amendment  Act  —  Decree^  Motion  for — Filing 

Replication. 

Where  the  plaintiff  duly  gives  notice  of  motion  for  a  decree  or  decretal  order,  under  the  15 

&  16  Vict.  c.  86,  8.  26,  it  is  not  proper  to  file  replication. 

In  this  suit  the  plaintiff  had  duly  given  notice  of  motion  for  a 
decree,  and  was  desirous  of  filing  replication  before  the  motion  was 
heard,  in  order  to  put  in  issue  certain  facts  in  the  cause.  The  record 
and  writ  clerk  refused  to  receive  the  replication,  upon  the  ground 
that  filing  of  replication  was  inconsistent  with  a  motion  for  a  decree. 

Hare,  for  the  plaintiff,  moved  for  an  order  that  replication  might 
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be  received,  notwithstanding  notice  had  been  given  for  a  motion  for 
a  decree.  He  referred  to  the  15  &  16  Vict.  c.  86,  ss.  15,  26,  and  to 
the  28th  and  32d  General  Orders  of  the  7th  of  August,  1852,  21  Law 
J.  Rep.  (n.  8.)  Chanc.  4. 

W.  M.  James  and  Chapman  Barber  (amid  OuricB)  suggested  that, 
according  to  the  true  intention  of  the  act  and  orders,  it  would  only 
be  necessary  to  file  replication  in  the  event  of  the  motion  for  a 
decree  being  refused  by  the  court ;  and  that  it  was  not  intended  that 
replication  should  be  filed  if  the  motion  should  succeed. 

Wood,  V.  C,  concurred  with  the  suggestion,  and  thought  it  was 
unnecessary  to  file  replication. 


Smith  v.  Hurst.^ 

July  29  and  30, 1851,  and  May  28, 1852. 

Debtor  and  Creditor — Jurisdiction  —  Deed  of  Arrangement  —  Fraud 

—  Statute  1  (J-  2  Vict.  c.  110,  —  Elegit. 

When  a  court  of  equity  has  occasion  to  deal  with  the  legal  rights  of  judgment  creditois,  its 
province  is  to  aid  and  not  to  supply  or  extend  the  legal  rights. 

A  deed  of  arrangement  between  a  debtor  and  one  of  his  creditors,  conveying  all  the  propeity 
of  the  debtor  to  the  creditor,  and  which  deed  the  debtor  has  power  to  revoke  and  alter  at 
any  time,  and  attempts  to  use  as  a  shield  to  protect  himself  against  the  claims  of  his  other 
creditors,  is  fraudulent  and  void  against  creditors  whose  interests  are  affected  by  the  deed, 
notwithstanding  the  deed  upon  the  face  of  it  purports  to  be  for  the  benefit  of  all  the  credit- 
ors. Such  a  deed  is,  in  truth,  a  deed  for  the  benefit  of  the  debtor ;  and  if  a  creditor  accepts 
it,  he  takes  it  not  for  his  own  benefit,  but  for  the  purpose  of  carrying  out  the  views  and 
objects  of  the  debtor,  in  fraud  of  the  other  creditors. 

The  distinction  between  the  exercise  of  the  jurisdiction  of  the  court  in  cases  of  tmste  for  the 
benefit  of  particular  persons  and  the  cases  of  trusts  for  creditors  is,  that  in  the  Utter  cases 
the  court  will  examine  into  the  circumstances  under  wliich  the  deed  was  executed,  and 
carry  on  its  investigation  into  what  may  have  subsequently  occurred. 

In  suits  by  judgment  creditors,  under  1  &  2  Vict  c.  110,  the  plaintifis*  title  as  to  the  real 
estate  of  the  debtor  is  incomplete  until  a  writ  of  tlegit  has  been  sued  out. 

The  original  bill  in  these  causes  was  filed  by  Messrs.  Smith,  Payne 
&  Smith,  against  Robert  Henry  Hurst,  the  elder,  Henry  Padwick  and 
Francis  O'Byrne,  praying  that  it  might  be  declared  that  the  subse- 
quently-mentioned conveyance  and  assignment  of  the  real  and  per- 
sonal estate  and  effects  of  the  defendant  R.  H.  Hurst  to  the  defend- 
ant H.  Padwick,  upon  the  alleged  pretended  trusts,  might  be  declared 
fraudulent  and  void  as  against  the  plaintiffs,  and  that  they  might  be 
decreed  to  do  and  concur  in  all  such  acts  and  deeds  as  might  be 
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necessary  or  proper  for  vacating  and  setting  aside  the  same  in  favor 
of  the  plaintiffs ;  that  the  plaintiffs  might  be  declared  entitled  to  a 
Uen  for  the  amount  of  their  judgment  debt  mentioned  in  the  bill,  and 
interest  upon  all  the  equitable  and  bond  fide  estate  and  interest  of 
the  defendant  R.  H.  Hurst,  in  the  freehold,  copyhold,  and  leasehold 
estate  and  personal  effects  comprised  in  the  conveyance  and  assign- 
ment, and  to  have  equitable  executions  against  the  same ;  that  an 
account  might  be  taken  of  the  several  freehold,  copyhold,  and  lease- 
hold estates,  and  of  the  personal  chattels,  goods,  and  effects  of  the 
defendant  E.  H.  Hurst,  and  of  what  was  due  to  the  plaintiffs  for 
principal  and  interest  upon  their  judgment;  and  that  that,  which, 
upon  taking  such  account  should .  be  found  due  to  them,  might  be 
raised  and  paid  to  them  out  of  the  personal  chattels,  goods,  and 
effects  of  the  defendant  R.  H^JHurst,  comprised  in  the  assignment,  so 
far  as  the  same  would  extend ;  or  that  otherwise  the  plaintiffs  might 
be  at  liberty,  without  prejudice  to  the  other  relief  thereby  prayed,  to 
levy  execution  at  law,  under  their  judgment,  on  the  personal  chattels, 
goods,  and  effects  comprised  in  the  assignment,  after  the  same  should 
have  been  set  aside  by  the  decree  of  this  court,  and,  if  necessary, 
might  be  at  liberty  to  sue  out  one  or  more  writs  of  elegitj  and  have 
such  equitable  executions  thereon  as  they  would  have  been  entitled 
to  if  they  had  sued  out  the  same  immediately  upon  the  failure  of 
execution  under  the  writ  oi  fieri  facias  mentioned  in  the  bill;  that  so 
much  of  the  amount  due  to  the  plaintiffs  on  their  judgment  as  should 
not  be  satisfied  to  them  out  of  the  personal  chattels,  goods,  and  effects 
of  the  defendant  B.  H.  Hurst,  comprised  in  the  assignment,  might  be 
raised  and  fully  paid  and  satisfied  to  them  out  of  the  rents  and 
profits,  or  by  a  sale  of  the  equitable  and  beneficial  interest  of  the 
defendant  R.  H.  Hurst,  of  and  in  the  freehold,  copyhold,  and  lease- 
hold estates  comprised  in  the  conveyance  and  assignment,  subject  to 
the  prior  charges  and  incumbrances  thereon ;  for  all  necessary  inqui- 
ries and  directions,  and  accounts,  if  necessary,  of  the  personal  estate, 
debts,  and  legacies  of  the  father  of  the  defendant  R.  H.  Hurst,  and 
that  the  clear  residue  thereof  might  be  ascertained  and  got  in  and 
made  available  for  the  payment  of  the  plaintiffs'  judgment  debt ;  and 
for  an  injunction  in  the  mean  time,  and  other  usual  and  necessary 
directions. 

The  supplemental  bill  prayed  that  the  sum  of  12,106/.  I85.  4d,y  for 
which  the  plaintiffs  had  recovered  judgment,  with  interest  from  the 
date  of  the  judgment,  might  be  declared  to  be  well  charged,  under 
and  by  virtue  of  the  1  &  2  Vict.  q.  110,  upon  all  the  freehold,  copy- 
hold, or  customary  and  leasehold  estates  and  hereditaments  of  the 
defendant  R.  H.  Hurst,  including  his  interest  in  the  freehold,  copy- 
hold, or  customary  and  leasehold  estates  and  hereditaments  comprised 
in  the  deed  of  conveyance  and  assignment ;  and,  in  default  of  pay- 
ment, for  foreclosure ;  and  in  respect  of  the  other  freehold,  copyhold, 
and  leasehold  estates  in  the  conveyance  and  assignment  to  the  de- 
fendant H.  Padwick,  that  the  plaintiffs  might  obtain  the  benefit  of 
their  judgment  and  charge  under  the  above  act  of  parliament  upon 

44* 
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the  estates ;  and  for  the  purpose  of  setting  aside  the  conveyance,  as 
prayed  in  the  original  bill. 

The  case  of  the  plaintiffs,  as  stated  by  the  original  bill,  was  that, 
in  October,  1844,  the  defendant  R.  H.  Hurst  was  tenant  for  life  under 
the  will  of  his  father,  of  considerable  freehold,  copyhold,  and  lease- 
hold estates,  subject  to  certain  incumbrances,  and  was  possessed  of 
considerable  personal  estate ;  that,  being  then  largely  indebted  to  the 
plaintiffs  and  other  persons,  he  made  a  conveyance  to  the  defendant 
H.  Padwick,  his  solicitor  and  confidential  agent,  under  the  pretence 
of  thereby  making  provisions  for  the  payment  of  his  debts,  but  in 
reality  for  his  private  convenience,  and  for  the  purpose  of  hindering, 
delaying,  and  defeating  his  creditors,  and  particularly  the  plaintiffs ; 
that  accordingly  a  conveyance  and  assignment  were  made  by  him  to 
the  defendant  Padwick,  by  deed  dated  the  29th  of  October,  1844 ; 
that  the  deed  was  kept  secret  from  the  plaintiffs  and  the  other  credit- 
ors ;  and  the  defendant  Hurst,  notwithstanding  the  execution  of  the 
deed,  continued  in  possession  of  the  property,  and  soon  afterwards 
went  abroad ;  that  it  was  then  communicated  to  the  plaintiffs,  by 
Padwick's  agent,  that  the  conveyance  and  assignment  had  been  made 
to  Padwick  in  trust  for  the  creditors,  but  that  the  deed  was  not  pro- 
duced, and  the  plaintiffs  consequently,  on  the  28th  of  November, 
1844,  brought  an  action  against  the  defendant  Hurst  for  12,000/.  and 
upwards,  the  balance  due  to  them  on  a  banking  account;  that  from 
a  correspondence  which  ensued  pending  the  action,  it  appeared  that 
an  offer  was  made  on  the  part  of  Padwick  to  give  the  plaintiffs  a 
security  on  the  life  interest  of  the  defendant  Hurst,  and  on  the  life 
interest  in  remainder  to  which  his  son  was  entitled ;  that  in  one  of 
the  letters  it  was  stated  that  no  creditor  was  a  parly  to  the  deed  ex- 
cept Padwick,  and  that  he  was  not  a  party  in  that  character,  but 
nothing  resulted  from  this  correspondence ;  that  a  consent  was  given 
to  judgment  being  signed  in  the  action  in  default  of  the  debt  being 
paid  on  or  before  the  21st  of  February,  1845,  and  that,  the  debt  not 
having  been  paid,  judgment  was  signed  on  the  22d  of  that  month, 
and  a  writ  of fi, fa,  issued;  that  the  execution  of  the^f.  fa,  was  pre- 
vented by  Padwick,  who  was  in  possession  of  the  property  and  had 
produced  the  deed  to  the  sheriffs  officer,  and  told  him  that  the  sheriff 
must  return /ii^//a  bana;  that  under  these  circumstances  the  sheriff 
would  be  compelled  to  make  that  return  ;  that  they?. /a.  had  not  been 
returned,  and  that  no  writ  of  eleg'it  could  be  issued  until   it  was 
returned ;  that  if  a  return  of  nulla  bona  was  made,  other  creditors  of 
the  defendant  Hurst,  who  had  obta,^ned  judgments  and  issued  execu- 
tions, would  acquire  a  prior  right  at  law  against  the  personal  effects 
of  the  defendant  Hurst;  that  all  the  freehold,  copyhold,  and  lease-, 
hold  estates  were  in  mortgage,  and  the  legal  estate  outstanding  iii 
the  mortgagees ;  that  the  plaintiffs'  judgment  had  been  duly  register- 
ed ;  that  no  creditor  of  the  defendant  R.  H.  Hurst,  or  any  other  per- 
sons, except  himself  and  Padwick,  executed,  or  were  parties  or  privy 
to  the  conveyance  or  assignment,  and  that  the  defendant   Padwick 
was  not  a  party  or  privy  to  the  same  in  the  character  of  a  creditor  of 
the  defendant  Hurst,  but  only  in  the  character  of  his  solicitor  and 
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agent ;  that  the  conveyance  and  assignment  were  executed  merely 
for  the  private  purposes,  convenience,  and  accommodation  of  the 
defendant  Hurst,  and  not  in  consequence  of  any  agreement  or  ar- 
rangement made  between  him  and  any  of  his  creditors ;  that  no 
creditor  of  Hurst  had,  since  the  date  or  execution  of  the  conveyance 
and  assignment,  executed  or  become  a  party  to  the  deed,  or  assented 
to,  or  agreed  to  adopt  or  be  bound  by  the  trusts  thereby  declared; 
that  the  deed  and  trusts  had  always  been  and  still  were  revocable  at 
the  sole  will  and  pleasure  of  the  defendant  Hurst,  and  that  the  de- 
fendant Padwick  had,  ever  since  the  date  and  execution  of  the  deed, 
been  and  then  was  a  trustee  of  the  estate  and  premises  comprised 
therein,  for  the  sole  benefit  and  subject  to  the  absolute  control  of  the 
defendant  Hurst ;  that  the  plaintiffs  were  advised  that  but  for  such 
deed  of  conveyance  and  assignment  to  the  defendant  Padwick,  the 
furniture  and  other  personal  effects  and  property  of  the  defendant 
Hurst  would  be  liable  to  be  taken  in  execution  under  the  judgment, 
and  applied  in  satisfaction  of  the  amount  due  to  them  thereon;. that 
the  deed  of  conveyance  and  assigntnent  was  fraudulent  and  void  in 
equity,  and  ought  to  be  set  aside  against  .the  plaintiffs. 

The  supplemental  bill,  which  was  filed  on  the  30th  of  January, 
1846,  merely  brought  forward  the  facts  of  the  expiration  of  the  year 
from  the  period  of  the  registration  of  the  plaintiff's  judgment,  and 
of  the  de^ndant  Hurst,  being  entitled  to*  some  estates  not  comprised 
in  the  conveyance  and  assignment. 

The  defendant,  Padwick,  in  several  passages  contained  in  his  an- 
swer to  the  original  bill  which  were  read  in  evidence  against  him, 
admitted,  that  at  the  time  of  the  execution  of  the  deed  in  question, 
the  defendant  Hurst  was  largely  indebted  to  the  plaintiffs ;  that  he 
was  the  confidential  solicitor  of  the  defendant  Hurst ;  that  the  latter 
left  this  country  on  the  21st  of  October,  1844,  under  the  impres- 
sion that  the  arrangement  of  his  affairs  would  be  facilitated  by 
his  absence,  and  that  he  would  be  thereby  saved  from  personal 
annoyance  and  from  being  served  with  process  at  the  suit  of  the 
plaintiffs,  or  any  of  his  creditors ;  that  the  action  was  brought  by 
the  plaintiffs,  and  the  correspondence  passed  during  the  pendency  of 
it ;  that  default  was  made  in  payment  of  the  debt ;  that  judgment 
was  finally  signed  and  entered  up,  and  execution  awarded  ;  that  the 
defendant  was  ignorant  of  the  particulars  of  the  issuing  of  and  pro- 
ceedings under  the  fi.  fa.  mentioned  in  the  bill,  but  he  admitted  that 
the  sheriff's  officer  had  been  refused  admittance  to  the  house  of  the 
defendant  Hurst ;  the  defendant  admitted  and  insisted  that  he,  on 
behalf  of  Messrs.  Roper  &  Lee,  the  first  mortgagees  of  the  house, 
and  under  the  mortgage  deed  to  them,  by  which  he  was  constituted 
receiver  of  the  estates  contemporaneously  mortgaged  to  them,  was 
in  possession  of  the  house,  furniture,  goods,  and  effects,  and  stated 
that  the  greater  part  had  belonged  to  R.  Hurst,  deceased,  of  whom 
the  defendant,  R.  H.  Hurst,  was  the  sole  acting  executor,  and  certain 
of  whose  debts  were  unpaid;  that  as  to  such  furniture,  goods,  and 
effects,  or  so  much  thereof  as  might,  under  the  circumstances,  be 
properly  regarded  as  having  been  the  property  of  the  defendant,  R. 
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H.  Hurst,  the  same  if  sold  would  produce  but  very  little  in  oompari- 
son  with  what  might  be  made  thereof  by  allowing  the  same  to  be  let 
along  with  the  house ;  that  he  in  a  general  way  told  or  intimated  to 
the  sheriff's  officer  that  by  reason  of  such  conveyance  and  assign- 
ment  the  sheriff  might  return  niUla  bona  to  any  writ  or  writs  of  exe- 
cution which  might  be  issued  against  the  defendant,  or  to  that  effect, 
but  he  denied  that  he  told  him  that  by  reason  of  such  conveyance 
and  assignment  the  sheriff  must  return  ntUla  bona. 

The  defendant,  Padwick,  fully  stated  the  deed  of  conveyance  and 
assignment  in  his  answer,  and  gave  the  following  account  of  the  cir- 
cumstances relating  to  it :  —  No  creditor  of  the  defendant  Hurst,  nor 
any  other  person  except  the  defendant  Hurst  and  the  defendant,  ever 
executed  the  indenture  or  deed  by  which  the  conveyance  or  assign- 
ment was  made,  or  was  in  any  way  a  party  or  privy  to  the  conveyance 
or  assignment  at  or  before  the  time  when  the  same  was  made  or  exe- 
cuted, except  that  a  Mr.  Philpotts,  a  judgment  creditor  of  the  defendant 
Hur^t,  was  not  only  privy  to  the  conveyance  or  assignment,  and  an 
attesting  witness  thereto,  but  it  Was  upon  and  at  his  express  advice 
and  urgent  instance  that  the  same  was  made  and  executed  by  the 
defendant  Hurst,  and  in  consequence  thereof,  and  in  reliance  thereon, 
Mr,  Philpotts  had  abstained  from  taking  out  execution  on  his  judg- 
ment; and  also  that  the  defendant  himself  was  at  and  before 
the  date  of  the  deed  of  trust  and  management,  and  still  was  a  large 
creditor  of  the  defendant  Hurst,  not  only  by  mortgage  for  the  sum 
of  3,0002.  and  interest,  the  defendant  being,  in  respect  of  that  sum 
and  interest,  one  of  the  parties  for  whose  benefit  the  mortgage  to 
Messrs.  Roper  &  Lee  was  taken,  but  also  by  simple  contract  for 
money  lent  to  and  paid,  and  for  professional  business  done  for  the  de* 
fendant  Hurst,  to  the  amount,  as  the  defendant  estimated,  of  1,5001. 
and  upwards,  with  interest ;  besides  which  the  defendant  was  surety 
for  the  defendant  Hurst  to  various  creditors. 

He  denied  that  the  deed  was  kept  secret,  and  said  that  the  plaintiffs 
had  reason  to  know  such  a  deed  had  been  executed  as  early  as  the 
5th  of  November  following ;  and  he  also  denied  that  any  part  of  the 
property  remained  in  the  possession  of  the  defendant  Hurst  after 
the  deed  was  executed,  except  some  small  part  of  it  which  he  paid 
was  retained  under  an  arrangement  made  before  the  date  of  the 
deed. 

He  admitted  the  estates  to  be  in  mortgage,  and  submitted  whether, 
even  if  the  deed  of  trust  and  management  had  never  been  executed, 
or  were  now  removed  out  of  the  way  of  the  plaintiffs,  they  could,  as 
judgment  creditors  of  the  defendant  Hurst,  have  any  relief  against 
his  mortgagees  and  incumbrancers  other  than  by  being  allowed  to 
redeem  them  respectively,  but  which  they  did  not  by  their  bill  either 
ask  or  seek,  nor  had  they  made  such  mortgagees  or  incumbrancers 
parties  to  the  suit ;  or  whether  the  plaintiffs  could  entitle  themselves 
as  judgment  creditors  to  that  or  any  other  relief  against  the  real 
estate  of  the  defendant  Hurst,  unless  by  suing  out  a  writ  or  writ^ 
of  elegit  upon  their  judgment,  but  which  they  by  their  bill  alleged 
and  admitted  they  had  not  done ;  or  whether  the  plaintifis  were  or 
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would  be  in  a  position  to  ask  any  equitable  relief  upon  their  judg- 
ment  until  after  the  lapse  of  a  year  from  the  time  of  entertaining  up 
such  judgment. 

As  to  the  personal  estate,  the  defendant  stated  th^t  some  portion 
of  it  formed  part  of  the  estate  of  the  defendant  Hurst's  father,  some 
of  whose  debts  and  legacies  still  remained  unpaid,  and  to  whom  the 
defendant  Hurst  was  residuary  legatee ;  and  in  his  answer  to  the 
supplemental  bill  the  defendant  admitted  that  the  defendant  Hurst 
was  tenant  in  tail  of  an  estate  not  comprised  in  the  deed. 

The  answers  of  the  other  defendants  introduced  no  other  facts, 
the  defendant  O'Byrne  being  only  another  judgment  creditor  of 
Hurst. 

,The  evidence  on  the  part  of  the  plaintifls  merely  proved  their  judg- 
ment and  the  correspondence. 

On  the  part  of  the  defendant  Padwick,  Mr.  Philpotts  was  examined, 
and  after  deposing  to  his  having  been  a  large  creditor  of  Hurst,  he 
stated  that  in  consequence  of  his  pressing  the  defendant  Hurst  for 
further  security  for  the  bond  debt  which  he  owed,  the  latter  agreed  to 
give  him  a  mortgage  upon  all  the  property  that  he  derived  under  the 
will  of  his  father ;  and  upon  the  deponent  requiring  that  the  defend- 
ant's son,  R,  H.  Hurst,  the  younger,  should  join  in  the  security  so  as 
to  charge  his  interest  also  under  the  will  of  his  grandfather,  it  was 
agreed  that  he  should  do  so,  and  it  was  in  pursuance  of  these  engage- 
ments, and  to  prevent  his  then  issuing  any  execution  for  his  debt,  that 
the  mortgage  security  to  Messrs.  Roper  &  Lee  was  prepared ;  that 
the  deponent  did  not  propose  or  suggest  to  the  defendant  Hurst  to 
execute  any  trust  deed  for  the  benefit  of  the  deponent  and  the  other 
creditors,  but  upon  hearing  from  the  defendant  the  involved  state  of 
his  affairs,  the  deponent  advised  him.  to  retrench  his  expenses  and 
break  up  his  establishment,  and  retire  for  a  short  time  to  the  conti- 
nent, and  to  place  his  concerns  in  the  hands  of  some  gentleman  who 
should  be  empowered  to  act  for  him,  in  his  absence,  in  managing  his 
property,  and  in  making  arrangements  with  his  creditors ;  that  the 
defendant,  after  some  hesitation,  consented  to  follow  the  advice  of  the 
deponent,  and  asked  him  to  undertake  the  business,  or  to  join  the 
defendant  Padwick  in  doing  so ;  that  the  deponent  declined  to  take 
upon  himself  so  onerous  a  duty,  but  promised  to  afford  his  advice 
and  assistance  to  the  defendant  Padwick,  (or  whoever  the  defendant 
Hurst  might  appoint  to  act  for  him  in  his  absence,)  to  the  best\of  ^hia 
ability,  in  the  settlement  of  the  defendant  Hurst's  affairs ;  that  be- 
yond this  the  deponent  had  nothing  to  do  with  the  arrangement  com- 
prised in  the  deed  of  trust,  and  that  when  it  was  brought  to  him  by 
the  defendants  Padwick  and  Hurst,  to  attest  their  execution  of  it,  the 
deponent  was  ignorant  of  its  contents,  and  supposed  that  it  was  •  a 
deed  to  carry  out  his  suggestion,  namely,  a  deed  empowering  the 
defendant  PStdwick  to  act  for  the  defendant  Hurst  in  his  absence  in 
winding  up  his  affairs;  and  that  the  deponent  did  not,  nor  did  any 
person  on  his  behalf  as  far  as  he  was  aware,  require  or  recommend 
the  defendant  Hurst  to  consult  any  barrister  or  counsel. 

Several  other  witnesses  were  also  examined  on  the  part  of  the 
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defendant,  Padwick,  who  proved  that  they  were  creditors  of  the 
defendant,  Hurst,  in  and  before  October,  1844,  and  had  employed 
Padwick  to  recover  or  obtain  security  for  their  debts;  and  that  he 
afterwards  told  J;hem  that  the  defendant,  Hurst,  had  executed  a  deed 
of  conveyance  and  assignment  in  trust  for  his  creditors  to  hira,  the 
defendant,  Padwick ;  and  some  of  these  witnesses  stated  that  they 
abstained  from  suing  for  their  debts  upon  the  faith  of  the  deed. 

It  was  also  proved  on  the  part  of  the  defendant,  Padwick,  that, 
independently  of  his  mortgage  debt,  he  was  a  creditor  of  the  defend- 
ant,  Hurst,  at  the  time  when  the  deed  in  question  was  executed,  to  a 
considerable  amount^  and  that  immediately  upon  the  deed  being 
executed,  he  (PadwicK)  acted  upon  it. 

The  effect  of  the  deed  is  more  fully  detailed  in  the  Vice-Chancel- 
lor's judgment. 

T%€  Solicitor'  General  ( Sir  W.  P.  Wood)  and  CoUoth  appeared  for 
the  plaintiffs. 

Terrell^  for  the  defendant.  Hurst. 

Bates^  for  the  defendant,  O'Byrne. 

Bethell  and  Follettj  for  the  defendant,  Padwick,  contended  that  the 
case  of  fraud  made  by  the  bill  was  not  sustainable.  The  plaintiffs' 
judgment  was  subsequent  to  the  date  of  the  deed,  and  when  the 
original  bill  was  filed  there  had  not  been  any  return  to  the  writ  of 
fieri  facias^  and  no  elegit  issued ;  the  plaintiffs,  therefore,  had  not 
any  charge  on  the  real  estate  of  the  defendant.  Hurst.  This  was  the 
first  case  in  which  a  plaintiff,  having  a  mere  right  of  execution  against 
a  debtor,  had  attempted  to  set  aside  such  a  deed  as  that  which  the 
bill  impugned.  The  creditors  of  Hurst  (of  whom  Padwick  was  one) 
were  pressing  him  at  the  time  of. his  execution  of  the  deed,  and 
enough  had  been  done  under  it  to  make  it  now  irrevocable.  Acton 
V.  Woodgate^  2  Myl.  &  K.  492 ;  Simmonds  v.  Palles^  2  Jones  «k  Lat. 
489 ;  Law  v.  Bagwell,  4  Dru.  &  War.  398 ;  Browne  v.  Cavendish^ 
1  Jones  &  Lat.  606 ;  Kirwan  v.  Daniel,  5  Hare,  493 ;  Garrard  v.  Lord 
Lauderdale,  3  Sim.  1.  Part  of  the  estate  sought  to  be  charged  was 
not  derived  by  Padwick  under  the  deed,  but  had  come  to  him  through 

Proceedings  in  the  suit  of  Padwick  v.  Hursts  It  was  stated  by 
^adwick  in  bis  answer,  that  one  of  his  objects  was  to  benefit  him- 
self. The  court,  therefore,  would  not  take  the  property  out  of  his 
hands  without  paying  him.  Wilding  v.  Richards,  1  Coll.  661 ;  Grijfitk 
V.  Ricketts,  7  Hare,  307.  Padwick  had  had  communications  with 
other  creditors  on  the  subject-matter  of  the  deed,  and  thereby  made 
himself  liable  to  them.  The  deed  was  only  revocable  as  to  the 
surplus  proceeds  of  the  property  after  satisfying  the  creditors  and 
Padwick's  lien.     If  the  deed  gave  a  right  to  any  creditor,  it  was  not 
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within  the  Statutes  against  Fraudulent  Conveyances,  13  Eliz.  c.  5, 
and  29  Eliz.  c.  5;  Holbird  v.  Anderson,  5  Term  Rep.  235 ;  Pickstock 
V.  Lyster,  3  ML  &  S.  371 ;  Estwick  v.  Caillaud,  6  Terra  Rep.  424.  If 
the  deed  had  to  any  extent  become  good  against  the  grantor,  it  would 
be  valid  in  favor  of  the  creditors.  There  was  no  evidence  of  pressure 
on  the  part  of  the  plaintiffs,  and  no  reason  assigned  why  they  had 
not  proceeded  at  law.  The  title  of  the  plaintiffs,  as  shown  by  the 
original  bill,  was  defective,  as  no  writ  of  elegit  had  been  issued,  and 
this  defect  could  not  be  made  good  by  a  supplemental  bill.  If  the 
deed  was  set  aside  by  a  decree  in  the  original  suit,  the  defendant, 
Padwick,  was  not  a  necessary  party  to  the  supplemental  suit. 

May  28,  1852.  Turner,  V.  C.  After  stating  the  facts  of  the  case, 
as  above,  said, -~  In  this  state  of  circumstances  the  principal  question 
in  the  original  cause  appears  to  me  to  be,  whether  the  deed  of  the 
29th  of  October,  1844,  is  fraudulent  and  void  against  the  plaintiffs ; 
for  I  think  that  independently  of  the  question  as  to  the  validity  of 
the  deed,  and  as  to  the  rights  of  the  plaintiffs  under  the  statute  1  &  2 
Vict.  c.  110,  (which  do  not  arise  upon  the  original  bill  further  than  as 
the  court  might  be  bound  to  interfere  for  the  protection  of  the  pro- 
perty, with  a  view  to  the  future  right  arising  under  the  statute,)  the 
bill  hardly  states  a  case  for  the  interposition  of  a  court  of  equity. 
Independently  of  the  remedies  given  by  the  statute  referred  to,  the 
rights  of  judgment  creditors  are,  I  conceive,  purely  legal  rights,  and 
the  interposition  of  this  court  in  their  favor,  rests,  as  I  apprehend, 
upon  the  principle  of  aiding  the  legal  rights.  Thus,  the  court  may 
be  called  upon  to  interpose  its  aid  for  the  purpose  of  removing  out 
of  the  way  any  impediments  which  may  exist  to  the  exercise  by 
judgment  creditors  of  their  legal  rights ;  or  it  may,  as  I  apprehend, 
be  called  upon  to  interfere  for  the  preservation  of  the  property,  pend- 
ing disputes  at  Jaw  as  to  the  rights  of  judgment  creditors ;  and  the 
court,  in  the  exercise  of  its  original  jurisdiction  in  the  administration 
of  assets,  may  also  have  occasion  to  deal  with  the  legal  rights  of 
judgment  creditors ;  but  then  the  province  of  this  court  is  to  aid  and 
not  to  supply  or  to  extend  the  legal  rights.  These  principles  were 
laid  down  by  Lord  Gotten  ham,  in  Neate  v.  The  Duke  of  Marlboroug'hj 
3  Myl.  &  Cr.  407,  and  with  the  principles  there  laid  down  I  fully 
concur. 

i  proceed,  therefore,  to  examine  the  question  as  to  the  validity  of 
this  deed,  and  it  will  be  convenient  to  consider  the  question  in  two 
points  of  view :  first,  as  to  the  validity  of  the  deed,  without  reference 
to  the  circumstances  of  Padwidc  being  a  creditor  of  Hurst,  and  to 
the  dealings  which  are  alleged  to  have  been  had  under  the  deed ;  and 
secondly,  to  what  extent,  if  at  all,  the  deed  ought  to  be  upheld  with 
reference  to  the  position  of  Padwick,  and  what  has  taken  place 
since  the  deed  was  executed. 

As  to  the  first  point,  it  is  unnecessary,  I  think,  to  say  much  upon 
it  There  can,  I  apprehend,  be  no  doubt  that  this  deed,  taken  by 
itself  and  without  reference  to  the  position  of  Padwick  and  to  the 
dealings  with  other  creditors,  was  a  mere  deed   of  arrangement) 
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which' it  was  competent  for  Hurst  at  anytime  to  alter  or  revoke; 
and  as  little  doabt  can,  I  think,  be  entertained  that  such  a  deed 
could  not  be  permitted  to  be  set  up  against  creditors,  but  would  be 
fraudulent  and  void  against  them*  A  deed  which  the  debtor  has 
power  to  revoke,  and  attempts  to  use  as  a  shield  against  his  creditors, 
cannot,  I  think,  be  otherwise  than  fraudulent  and  void  against  the 
creditors.  The  true  question  in  the  original  cause  must,  therefore,  as 
I  think,  depend  upon  the  second  point  —  how  is  the  validity  of  the 
deed  affected  by  Padwick  having  been  a  creditor  of  Hufst  at  the 
time  of  its  execution  and  by  the  dealings  which  have  been  bad  with 
creditors  under  it? 

And,  first,  with  reference  to  Padwick.     Subject,  of  course,  to  the 
statutory  rights  in  cases  of  bankruptcy  or  insolvency  and  other  statu- 
tory remedies,  every  debtor  has,  as  I  apprehend,  according  to  the  law 
of  this  country,  a  perfect  right  to  deal  with  his  property  in  any  mode 
which  he  may  think  best,  provided  he  acts  honestly  in  the  disposal 
of  it.     He  may  dispose  of  it  in  favor  of  all  or  any  one  or  more  of 
his  creditors,  and  the  law  does  not,  so  far  as  I  am  aware,  interfere 
with  his  power  and  right  to  do  so,  if  it  be  exercised  bond  fide  ;  but 
I  am  not  prepared  to  hold  that  the  law  of  this  country  will  permit  a 
debtor  to  vest  his  property  in  one  of  his  creditors  for  the  mere  pur- 
pose of  protecting  himself  against  the  claims  of  his  other  creditors, 
or  that  a  deed  executed  for  such  a  purpose  is  otherwise  than  fraudu- 
lent and  void  against  the  creditors  whose  interests  are  affected  by  it. 
Such  a  deed,  although  upon  the  face  of  it  for  the  benefit  of  the 
creditors,  is  in  truth  a  deed  for  the  benefit  of  the  debtor;  and  the 
creditor  who  accepts  it,  takes  it  not  for  his  own  benefit^  but  for  the 
purpose  of  carrying  out  the  views  and  objects  of  the  debtor  in  fraud 
of  his  other  creditors.     He  becomes  a  party  to  the  fraud  of  the 
debtor,  and  being  a  party  to  the  fraud,  he  cannot,  I  think,  be  in  any 
better  position  than  the  debtor  who  has  perpetrated  it     What,  then, 
were  the  purpose  and  object  of  this  deed  ?    Was  it  executed  for  the 
purpose  of  securing  the  debt  due  to  Padwick,  or  for  the  purpose  of 
hindering  and  delaying  the  creditors  of  Hurst^  and  compeUing  them 
to  come  to  such  terms  for  his  benefit  as  Padwick  should  think  proper 
to  dictate?     The  deed  itself,*and  the  conduct  of  the  parties  under  it, 
must  determine  this  question. 

The  deed  purports,  by  the  recitals,  to  be  for  the  better  arrangement 
of  Hurst's  affairs,  and  for  the  liquidation  of  his  debt^s  and  engage- 
ments. It  is  left  to  the  discretion  of  Padwick  in  favor  of  what  cre- 
ditors and  in  what  order  of  priority  the  proceeds  of  the  property 
should  be  applied.  Power  is  given  to  him  to  negotiate  and  enter  into 
compromises  and  arrangements,  and  to  apply  the  proceeds  of  the  pro- 
perty for  the  purpose  of  carrying  them  into  effect  The  trust  is  per- 
sonal to  him,  and  is  to  terminate  with  his  death  or  resignation,  and 
he  has  an  unqualified  power  to  resign.  A  salary  also  is  reserved  to 
him  for  collecting  the  income,  and  there  is  no  mention  throughout  the 
deed  of  any  uns^ecured  debt  being  due  to  him.  All  these  provisions 
seem  to  me  to  show  that  this  deed  was  not  framed  for  securing  any 
debt  due  to  Padwick.     Could  it  be  intended  that  he  should  exercise 
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a  discretion  as  to  the  application  of  the  proceeds  in  payment  of  his 
own  debt?  Was  his  death  to  deprive  his  executors  of  all  claim  un- 
der the  trust  ?  Was  he  to  receive  a  salary  for  collecting  the  rents  for 
his  own  benefit?  Such  could  not,  I  think,  be  the  purpose  of  the 
deed ;  but,  on  the  other  hand,  these  provisions  all  tend,  I  think,  to 
show  that  the  object  of  the  deed  was  to  compel  the  creditors  to  come 
to  such  arrangements  as  Padwick  should  propose  for  the  benefit  of 
Hurst.  The  conduct  of  the  parties  confirms  this  view;  for  immedi- 
ately after  the  execution  of  the  deed.  Hurst  goes  abroad,  under  the 
impression,  as  is  avowed  by  the  answer,  that  the  arrangement  of  his 
affairs  would  be  facilitated  by  his  absence,  and  Padwick  proposes 
terms  of  compromise  with  the  plaintiffs ;  and  in  the  course  of  the 
correspondence  which  ensued,  there  is  an  admission  by  Pad  wick's 
agent  that  he,  Padwick,  had  not  become  a  party  to  the  deed  in  the 
character  of  creditor.  I  am  of  opinion,  therefore,  that  this  deed  can- 
not be  maintained  so  far  as  its  validity  depends  on  any  debt  having 
been  due  to  Padwick. 

It  was  said,  however,  that  other  creditors  had  abstained  from  suing 
Hurst  upon  the  faith  of  this  deed,  and  that  the  deed  ought  to  be 
supported  upon  that  ground ;  but  those  creditors  are  not  parties  to 
this  suit,  and  no  objection  was  raised  at  the  hearing,  or  by  the  answers, 
upon  the  ground  of  their  not  having  been  made  parties ;  and  I  think 
that  sufficient  justice  will  be  done  to  them  and  to  Padwick  in  this 
cause,  by  reserving  their  rights  and  directing  such  inquiries  as  may 
enable  the  court  to  give  Padwick  any  protection  in  respect  of  their 
claims,  to  which  he  may  be  justly  entitled. 

'  Many  of  the  cases  upon  voluntary  deeds  were  cited  and  commented 
upon  in  the  argument  of  this  cause,  and  I  have  thought  it  right,  there- 
fore, to  examine  the  authorities  upon  the  subject ;  they  appear  to  me 
to  result  in  this: — that  in  cases  of  deeds  vesting  property  in  trustees 
upon  trusts  for  the  benefit  of  particular  persons,  the  deed  cannot  be 
revoked,  altered,  or  modified  by  the  party  who  has  created  the  trust ; 
but  that  in  cases  of  deeds  purporting  to  be  executed  for  the  benefit 
of  creditors,  the  question  whether  the  trusts  can  be  revoked,  altered, 
or  modified,  depends  upon  the  circumstances  of  each  particular  case. 
It  is  difficult  at  first  sight  to  see  the  distinction  between  the  two 
classes  of  cases,  for  in  each  of  the  classes  a  trust  is  purported  to  be 
created,  and  the  property  is  vested  in  the  trustees.  But  I  think  the 
distinction  lies  in  this  —  in  cases  of  trust  for  the  benefit  of  particular 
persons,  the  party  creating  the  trust  can  have  no  other  object  thaq  to 
benefit  the  persons  in  whose  favor  the  trust  is  created ;  and  the  trust 
being  well  created,  the  property  in  equity  belongs  to  the  cestuis  que 
trust  as  much  as  it  would  belong  to  them  at  law,  if  the  legal  interest 
had  been  transferred  to  them.  But  in  cases  of  deeds  purporting  to 
be  executed  for  the  benefit  of  creditors,  and  to  which  no  creditor  is  a 
party,  the  motive  of  the  party  executing  the  deed  may  have  been 
either  to  benefit  his  creditors  or  to  promote  his  own  convenience ;  and 
the  court  there  has  to  examine  into  the  circumstances,  for  the  purpose 
of  ascertaining  what  was  the  true  purpose  of  the  deed ;  and  this  exa^ 
mination  does  not  stop  with  the  deed  itself,  but  must  be  carried  on  to 
VOL.  XV.  45 
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what  has  subsequently  occurred,  because  the  party  who  has  created 
the  trust  may,  by  his  own  conduct  or  by  the  obligations  which  he  has 
permitted  his  trustee  to  contract,  have  created  an  equity  against  him- 
self. Each  case  of  the  latter  description  being  thus  governed  by  m 
own  circumstances,  any  further  examination  of  the  authorities  would, 
I  think,  be  useless ;  it  would  lead  to  the  ascertainment  of  no  princi- 
ple, and  would  only  involve  the  question  whether  the  principle  has 
been  rightly  applied,  under  the  circumstances  of  this  case.  I  think 
the  application  of  it  must  be  such  as  I  have  before  stated. 

A  further  objection  was  raised,  on  the  part  of  the  defendants,  to 
any  decree  being  made  in  this  cause,  upon  the  ground  that  no  elegit 
had  been  issued ;  and,  upon  looking  into  the  cases  upon  this  subject^ 
I  think  that,  so  far  as  respects  the  freehold  estates,  this  objection  is 
good.     Lord  Redesdale,  in  his  Treatise  on  Pleading,  deals  with  the 
question  thus:  "  Courts  of  equity  will  also  lend  their  aid  to  enforce 
the  judgments  of  courts  of  ordinary  jurisdiction ;  and  therefore  a  bill 
may  be  brought  to  obtain  the  execution  or  the  benefit  of  an  elegit  or 
Jleri  facias,  when  defeated  by  a  prior  title,  either  fraudulent,  or  not 
extending  to  the  whole  interest  of  the  debtor  in  the  property  upon 
which  the  judgment  is  proposed  to  be  executed.     In  some  cases, 
where  courts  of  equity  formerly  lent  their  aid,  the  legislature  has  by 
express  statute  provided  for  the  relief  of  creditors  in  the  courts  of 
common  law ;  and  consequently  rendered  the  exertion  of  this  juris- 
diction in  such  cases  unnecessary.     In  any  case  to  procure  relief  in 
equity,  the  creditor  must  show  by  his  bill  that  he  has  proceeded  at 
law  to  the  extent  necessary  to  give  him  a  complete  title.     Thus,  in 
the  cases  alluded  to  of  an  elegit  and  Jieri  faciasj  he  must  show  that 
he  has  sued  out  the  writs  the  execution  of  which  is  avoided,  or  the 
defendant  may  demur;  *but  it  is  not  necessary  for  the  plaintiff  to  pro- 
cure returns  to  those  writs."     (Mit.  Plead,  p.  126,  4th  edit;  p.  148, 
6th   edit.)     And   the  Vice- Chancellor,  Knight   Bruce,   in   his  deci- 
sion upon  the  motion  in   this  case,  (1  Coll.  705,)  seems  to  have 
proceeded  upon  the  same  ground.     It  was  attempted  to  answer  this 
objection  by  putting  the  case  upon  the  ground  of  the  jurisdiction  of 
the  court  to  relieve  against  fraud ;  but  the  objection  rests  upon  the 
plaintiffs'  title  being  incomplete  without  the  elegit;  and  the  answer, 
therefore,  does  not  meet  the  objection.     I  am  of  opinion,  however, 
that  the  plaintiffs  are  entitled  to  a  decree  in  the  original  suit,  as  to 
the  leasehold  and  personal  estate;  and  I  think  they  are  also  entitled 
to  the  usual  decree  in  the  supplemental  suit 

It  was  also  insisted  that,  the  deed  being  set  aside  in  the  original 
suit,  Padwick  would  not  be  a  necessary  party  to  the  supplemental 
suit ;  but  the  deed  being  set  aside  only  as  to  creditors,  I  think  there 
must  be  the  usual  decree  in  that  suit  against  him  as  well  as  against 
Hurst 

The  following  decree  was  made  in  the  original  suit :—  Declare  the 
deed  fraudulent  and  void  against  the  plaintifl's  as  to  the  leasehold  and 
personal  estate.  Injunction  to  restrain  the  defendants,  Padwick  and 
Hurst,  from  in  any  manner  setting  up  the  deed  so  as  to  defeat  or 
hinder  the  plaintiffs'  execution  upon  or  against  the  leasehold  and  per- 
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sonal  estate.  Account  against  Paddock  of  his  receipts  under  the 
deed  in  respect  of  the  personal  estate  and  the  rents  and  profits  of  the 
leasehold  estate.  Inquiries  how  that  property  had  been  applied  and 
disposed  of,  and  whether,  at  any  times  or  time,  and  when,  after  the 
execution  of  the  deed,  any  communications  or  communication  were 
or  was  had  by  Padwick  with  any,  and  which,  of  the  creditors  of 
Hurst  respecting  the  deed,  and  what  was  the  nature,  purport  or  effect 
of  such  communications  or  communication ;  and  whether  any  and 
which  of  such  creditors,  at  any  times  or  time,  and  when,  in  any  aiid 
what  manner,  adopted  and  acted  upon  the  deed.  Liberty  to  state 
special  circumstances.  Continue  the  order  for  a  receiver.  Dismiss 
the  rest,  of  the  original  bill.  Decree  to  be  without  prejudice  to  the 
rights  of  any  creditor  or  creditors  who  may  be  found  to  have  adopted 
or  acted  upon  the  deed ;  and  (in  the  supplemental  suit)  usual  decree 
against  Padwick  and  Hurst     Reserve  further  direction  and  costs. 


Raphael  v.  Boehm  ;  Cockburn  v.  Raphael.^ 

December  7  and  18,  1852. 

Will — Construction  —  Remoteness  —  Perpetuity. 

A  testator,  who  was  an  Armenian  merchant,  by  his  will,  made  in  India  in  the  ^ear  1 791, 
directed  that  his  property  of  every  description  should  be  administered  according  to  the 
law  of  England.    He  then  gave  vaaions  legacies,  and  directed  the  residue  of  his  estate  and 

.  effects  to  be  divided  into  sixteen  shares,  six  of  which  were  to  be  placed  in  the  government 
funds  of  Great  Britain,  there  to  remain  forever  in  the  testator's  name,  and  the  interest 
thereof  to  be  received  bv  his  three  sons,  Alexander,  John,  and  Lewis,  successively  for  life, 
and  after  the  death  of  the  survivor  of  his  three  sons  the  interest  to  be  received  by  the  first 
and  other  sons  of  Alexander  and  their  issue  in  succession  for  life  *,  and  in  default  of  issue 
of  Alexander,  the  interest  to  be  received  by  the  first  and  other  sons  of  John,  and  their  issue 
in  succession  for  life,  with  a  similar  direction  in  default  of  issue  of  John,  for  the  benefit  of 
the  issue  of  Lewis : — 

Held^  that  after  the  life  estates  to  the  testator's  three  sons,  the  rest  of  the  gifts  were  void  for 
remoteness. 

Edward  Raphael,  an  Armenian  merchant,  by  his  will  made  in  In- 
dia, and  executed  in  the  presence  of  two  witnesses,  and  dated  the  14th 
of  February,  1791,  directed  as  follows  :  — "  In  the  third  place,  as  to 
all  the  worldly  estates,  lands,  tenements,  hereditaments,  goods,  chattels, 
rights,  credits,  and  effects,  of  what  nature  or  kind  soever  or  whereso- 
ever with  which  it  has  pleased  God  to  invest  me,  and  of  which  I  may 
die  seised,  possessed,  or  legally  entitled  unto,  my  will  is,  that  in  the  ad- 
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nistration,  sale,  disposal,  and  management  thereof  by  my  executois 
after  my  death,  they  may  in  all  matters  be  subject  to  the  mode, 
usage,  and  laws  of  Great  Britain,  in  the  same  and  like  manner  as  if 
I  was  a  natural  born  British  subject,  meaning  hereby  to  disavow  and 
disclaim  all  right  of  interference  of  any  Armenian  partiarch  or  other 
authority  whatever,  under  the  pretence  of  any  particular  usage 
among  persons  of  the  Armenian  nation ;  for  it  is  my  express  will  and 
requisition  that  as  I  have  acquired  my  estate  under  the  British  juris- 
diction, (whose  laws  I  revere,)  the  future  administration  thereof^  sub- 
ject to  the  disposition  under  and  by  virtue  or  the  clauses  of  this  my 
will,  shall  be  according  to  such  British  laws."  The  testator  then  ap- 
pointed Messrs.  Samuel  Motortick  Moorath,  Miguel  Johannes,  of 
Madras,  Armenian  merchants,  E.  Boehm,  of  London,  and  Thomas 
Cockburn,  of  Madras,  his  executors  and  guardians  of  his  children ; 
and,  after  making  various  bequests,  the  testator  continued  :  —  "In  the 
sixth  place  my  will  is,  that,  after  paying  my  debts,  funeral  expenses, 
and  the  legacies  above  and  hereafter  specified,  the  rest,  residue,  and 
^  remainder  of  my  estate  and  effects,  of  what  nature  or  kind  soever  or 
wheresoever,  shall  be  divided  into  sixteen  shares  or  equal  parts,  and 
that  six  shares  thereof  be  lodged  or  placed  by  my  said  executors  in 
the  government  funds  of  Great  Britain,  there  to  remain  forever  in 
my  name ;  and  the  interest  thereof  to  be  received  by  my  eldest  son, 
Alexander  Raphael,  for  his  life,  and,  after  his  death,  then  the  interest 
to  be  received  by  my  second  son,  John  Raphael,  for  his  life,  and,  after 
his  death,  then  the  interest  to  be  received  by  my  third  son,  Lewis 
Raphael,  for  his  life ;  and,  after  the  death  of  my  said  sons,  Alexander, 
John,  and  Lewis,  then  the  interest  to  be  received  by  the  eldest  son  of 
Alexander  for  his  life ;  if  such  eldest  son  shall  have  issue  male,  then 
the  said  issue  male  shall  enjoy  the  said  interest  for  his  life,  and  so  on 
forever ;  and  if  the  eldest  son  of  the  said  Alexander  shall  not  have 
issue  male,  then  his  second  son  shall  rcQcive  the  interest  during  his 
life ;  and  if  such  second  son  shall  have  issue  male,  the  eldest  of  such 
issue  male  shall  enjoy  the  interest  thereof  for  life,  and  in  default  of 
issue  male  by  such  second  son,  then  the  third  son,  and  after  him  his 
eldest  issue  male  shall  enjoy  the  interest  for  life,  and  so  on  forever; 
and  in  default  of  issue  male  of  the  said  Alexander,  the  eldest  son  of 
the  said  John  shall  enjoy  the  interest  thereof  for  his  life,  and  the 
eldest  of  the  issue  male  of  the  said  John  shall  enjoy  the  interest  after 
the  death  of  such  eldest  son,  and  so  on  forever;  and  in  the  like  man- 
ner in  default  of  issue  male  by  the  said  Alexander  and  John,  the 
eldest  son  of  the  said  Lewis  shall  enjoy  the  interest  of  the  said  six 
shares,  and  after  his  death,  then  the  eldest  son  of  the  issue  male  of 
the  said  Lewis,  and  so  on  forever.  It  being  my  intent  and  meaning 
that  the  said  six  shares  of  such  residue  of  my  estates  and  eflfects 
shall  remain  forever  in  the  government  funds  of  Great  Britain,  and 
that  the  annual  interest  or  proceeds  thereof  shall  be  received  by  my 
said  sons  Alexander,  John  and  Lewis  in  succession  for  their  separate 
lives  aft  aforesaid ;  and  after  the  death  of  the  survivor  of  my  said 
three  sons,  Alexander,  John,  and  Lewis,  the  said  interest  shall  be 
enjoyed  and  received  by  the  eldest  male  branch  of  my  said  three 
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sons,  and  so  on  forever,  in  the  same  and  like  manner  according  to 
the  laws  of  inheritance  of  the  subjects  of  Great  Britain  in  England, 
as  if  the  said  interest  or  annual  proceeds  were  derived  from  the 
annual  rents  of  a  real  or  freehold  estate."  On  the  testator's  death, 
his  will  was  proved  by  E.  Boehm,  in  the  Prerogative  Court  of  the 
Archbishop  of  Canterbury. 

By  an  order  made  in  the  cause  of  Raphael  v.  Boehm^  11  Ves.  92, 
on  the  26th  of  July,  1798,  it  was  declared  that  the  plaintiffs,  Alex- 
ander Raphael,  John  Raphael,  and  Lewis  Raphael,  sons  of  the  testa- 
tor, were  successively  entitled  during  their  respective  lives  to  the 
interest  which  should  arise  on  the  six  sixteenth  parts  of  the  residue 
of  the  bank  annuities  directed  to  be  placed  in  the  government  funds 
of  Great  Britain ;  it  then  ordered  the  funds  to  be  carried  over  and 
placed  to  the  credit  of  the  cause  and  to  the, account  of  the  six-six- 
teenth shares  of  the  testator's  residuary  estate.  It  was  then  ordered 
that  the  dividends  to  accrue  due  on  such  six  sixteenth  shares,  after 
being  so  carried  over,  should  be  paid  from  time  to  time  to  the  said 
Alexander  Raphael  during  his  life,  and  on  his  death  any  of  the  par- 
ties interested  therein  Were  to  be  at  liberty  to  apply  to  the  court. 

The  funds  in  court  amounted  to  40,000/.  consols,  and  35,000/. 
reduced  annuities. 

John  Raphael  died  in  the  lifetime  of  Alexander  Raphael,  who  died 
on  the  17th  of  November,  1850,  never  having  had  any  issue. 

By  an  order  made  in  the  causes  of  Raphael  v.  Boehm  and  Cock' 
bum  V.  Raphael  on  the  13th  of  December,  1850,  the  interest  of  the 
stock  was  ordered  from  time  to  time  as  it  became  due  to  be  paid  to 
Lewis  Raphael  during  his  life. 

On  the  7th  of  December,  1851,  Lewis  Raphael  died. 

John  Raphael,  the  second  son  of  the  testator,  alone  married,  and 
had  issue  seven  children ;  Alexander  Edward,  his  eldest  son,  born  the 
29th  of  April,  1811,  who  was  lost  in  the  Rothsay  Castle  off  Beau- 
maris, on  the  18th  of  August,  1831,  and  died,  without  having  attain- 
ed twenty-one,  intestate  and  unmarried,  and  was  now  represented 
before  the  court  by  his  mother  Mary  Raphael,  to  whom  letters  of  ad- 
ministration had  been  granted ;  Edward  Raphael,  the  present  peti- 
tioner, who  was  born  the  21st  of  October,  1814 ;  and  Lewis,  Ann, 
and  Agnes,  who  were  still  living ;  and  John  and  Mary,  both  of  whom 
died  in  1835. 

The  testator,  Edward  Raphael,  left  no  widow  surviving,  and  his 
next  of  kin  at  his  death  were  his  five  children,  namely,  Alexander 
Raphael,  John  Raphael,  Lewis  Raphael,  Anna,  afterwards  the  wife 
of  John  Moocartish  Moorat,  and  Anna  Maria,  afterwards  the  wife  of 
Henry  Bertram  Ogle. 

The  testator's  son,  Alexander,  died  intestate,  and  letters  of  ad- 
*  ministration  were  granted  to  Edward  Raphael,  the  second  son  of 
John. 

John  Raphael,  the  testator's  second  son,  also  died  intestate,  and 
letters  of  administration  were  granted  to  his  widow,  Mary  Ra- 
phael 

The  testator's  third  son,  Lewis  Raphael,  made  a  will,  dated  the  2l8t 

45* 
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of  May,  1851,  by  which  he  appointed  his  nephew,  John  Saranel 
Moorat  and  Lewis  Raphael  his  executors,  and  they  proved  his  wilL 

Anna  Moorat  survived  her  husband  and  died  at  Madras,  the  2d  of 
July,  1828,  having  by  her  wiU,  dated  the  29th  of  June,  1828,  appoint- 
ed her  sons  John  Samuel  Moorat  and  Edward  Samuel  Moorat,  who 
died  on  the  10th  of  October,  1837,  her  executors,  and  they  proved  her 

will ;  she  also  had  a  daughter  Teresa,  who  was  the  wife  of 

Aganoor. 

Anna  Maria  Ogle  survived  her  husband  and  died  the  22d  of  De- 
cember, 1850,  having  by  her  will  appointed  Sir  Charles  Ogle  and 
Henry  Denton  her  executors,  and  they  proved  her  wilL 

Upon  the  death  of  Boehm,  the  will  of  the  testator,  Edward  Ra- 
phael, was  proved  by  l?homas  Cockbum,  who  survived  the  other  exe- 
cutors, and  died  the  28th  of  February,  1850,  having  by  his  will 
appointed  G.  Northcote  and  E.  C.  Kindersley  his  executors,  who 
proved  his  will,  and  thereby  became  the  executors  of  T.  Cockburn 
and  Edward  Raphael. 

This  petition  was  now  presented  by  Edward  Raphael,  the  second 
son  of  John,  asking  that  the  fund  might  be  paid  to  him  or  otherwise 
for  its  distribution. 

Bacon  and  Pnor^  on  behalf  of  the  petitioner.  It  has  already  been 
decided  that  the  sons  of  the  testator  were  entitled  to  successive 
estates  for  life  in  the  funds  directed  to  be  set  apart ;  and  now  upon 
the  decease  of  the  last  surviving  tenant  for  life,  the  petitioner  claims 
the  entire  fund  as  the  eldest  son  of  the  testator's  son,  John  Raphael, 
who  'was  living  at  the  decease  of  the  last  tenant  for  life.  If  not 
absolutely  entitled,  he  then  claims  a  life  interest  in  the  fund ;  if  be 
should  fail  on  both  those  points,  he  then  claims  the  fund  as  the  ad- 
ministrator of  the  testatoi^s  son  Alexander  Raphael,  and  to  partici- 
pate as  one  of  his  next  of  kin ;  but  if  the  court  should  decide  that 
there  was  an  intestacy,  he  then  claims  to  participate  in  the  fund  as 
one  of  the  next  of  kin  of  his  father.  The  gift  was  for  the  eldest  sou 
for  life ;  and  this,  coupled  with  the  direction  that  the  interest  should 
be  enjoyed  and  received  by  the  eldest  male  branch  of  his  three  sons, 
gave  an  absolute  interest  to  the  petitioner ;  and  the  direction  refer- 
ring to  the  freehold  estates  and  the  laws  of  inheritance  removes  all 
doubt  and  ^ave  him  the  fund  absolutely. 

Campbell,  for  Mrs.  Aganoor.  The  testator's  only  eldest  son,  Alex- 
ander, was  entitled  not  only  to  an  estate  for  life,  but  allso  to  a  subse- 
quent estate  tail,  in  which  right  he  would  be  the  absolute  ow^ner. 
The  testator  directed  the  fund  to  devolve  as  real  estate  in  England ; 
he  professed  to  pass  real  estate ;  but  it  was  not  intended  that  the 
interest  should  go  over  while  there  was  a  possibility  of  the  issue  of  * 
the  eldest  son.  This  court,  therefore,  will  give  an  estate  tail  to  each 
son  of  the  testator  after  the  estate  for  life,  as  nothing  was  given 
over  until  the  eldest  male  line  was  exhausted ;  and  it  is  wholly  un- 
unnecessary  to  have  recourse  to  the  doctrine  of  cy-pris  to  construe 
this  will :  —  Prior  on  Issue,  156 ;  Reece  v.  Steel,  2  Sim.  233 ;  Marti' 
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mer  v.  West,  2  Sim.  274;  Jesson  v.  Wright,  2  Bligh,  1;  5  M.  & 
a  95. 

Bazalgette,  for  Lewis,  Ann,  and  Agnes  Raphael.  Before  the  peti- 
tioner can  claim  the  whole  fund,  he  must  make  out  a  contingency  on 
which  to  ground  his  claim.  The  will  contains  no  words  which  by 
possibility  could  postpone  the  vesting ;  and  assuming  that  the  fund 
had  been  real  estate,  still  the  interests  were  vested  at  the  death  of 
the  testator ;  and  his  grandson,  Alexander  Edward  Raphael,  as  the 
first  taker,  would  be  tenant  in  tail,  and  as  such  would  be  entitled  to 
the  fund ;  his  intestacy  gave  the  fund  to  be  distributed  among  his 
next  of  kin. 

Glasse  and  T.  Parker,  for  the  administratrix  of  the  testator's  son, 
John  Raphael,  and  Alexander  Edward  Raphael.  The  testator  had  a 
clear  general  intention  to  provide  successively  for  the  family  of  his 
three  sons;  he  commenced  by  repudiating  foreign  authority,  and 
committed  the  trusts  of  his  will  to  be  carried  out  by  British  laws* 
The  testator,  from  his  intercourse  with  the  English,  had  no  doubt 
floating  notions  of  perpetuating  estates  in  families;  but  he  was 
wholly  ignorant  of  the  law:  which  will  not  allow  the  successive 
estates  for  life  given  by  the  will ;  and  the  interests  vested  at  the  death 
of  the  testator.  The  gifts  to  his  sons  have  been  held  to  be  succes- 
sive life  estates,  and  the  party  next  entitled  must  come  into  esse  dur- 
ing their  lives.  It  has  been  argued  that  the  court  will  give  a  rever- 
sionary estate  tail  to  the  testator's  son,  Alexander,  but  the  court  will 
not  insert  a  constructive  estate  tail,  depending  on  words  of  gift  over, 
amidst  expressed  estates  to  sons  for  life,  to  defeat  a  general  intention 
to  provide  for  successive  families ;  the  words  of  gift  over  in  one  place 
must  be  construed  with  reference  to  the  words  of  gift  over  in  the  same 
set  of  limitations ;  they  may  be  expressed  by  the  word  "  remainder ;  " 
but  this  implies  no  general  failure  of  issue.  The  testator's  son,  Alex- 
ander, died  without  any  such  child  as  the  will  contemplated ;  but  not 
so  John,  whose  eldest  son  'was  to  enjoy  the  interest  of  the  fund  for 
his  life.  Now  this  gift  was  to  the  child  of  a  person  born  in  the  life  of 
the  testator.  It  was  to  take  effect  in  possession  immediately  on  the 
death  of  the  tenants  for  life.  It  was  no  gift  to  a  class,  but  to  a  given 
person,  and  for  a  given  line.  The  mere  words  "  of  enjoyment  for  life  " 
mftst  be  rejected:  the  intention  and  substance  of  the  will  can  alone  be 
regarded.  Alexander  Edward,  the  first  son  of  John,  obtained  a  vested 
interest  as  tenant  in  tail.  He  was  the  eldest  son,  who,  with  his  issue 
male,  was  to  enjoy,  and  the  "  eldest  male  branch  to  inherit ; "  and 
this  can  only  be  divested  by  the  birth  of  a  son  of  the  testator's  sod 
Alexander.  The  explanatory  clause  pointed  to  the  laws  of  inherit- 
ance and  to  freehold  estate  as  the  guide  of  the  testator's  intention. 
The  expressions  are  imperfect  and  conflicting.  They  are  incomplete 
and  executory,  and  will  be  executed  by  the  court  cy-pres,  and  that 
with  reference  to  real  estate  — Humberston  v.  Humberston,  1  P.  Wms. 
332 ;  s.  c.  2  Vern.  738 ;  Prec.  Ch.  455 ;  Gilb.  Eq.  Rep.  128 ;  as  no 
intestacy  can  be  presumed  against  tBe  express  declarations  of  tes- 
tacy. 
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'Follett  and  Thompson,  for  the  executors  of  A.  M.  Ogle,  were  pro- 
ceeding to  argue  that  an  estate  tail  must  be  presumed  in  Alexander, 
the  testator's  eldest  son,  and  that  the  words  of  reference  must  be 
coupled  with  the  allusion  made  to  the  eldest  male  branch,  but  were 
stopped  by  the  court. 

Bethell  and  Boffshawe,  for  J.  S.  Moorat ;  and — 

Hobhouse,  for  G.  Northcote  and  E.  C.  Endersley,  were  not  called 
on. 

KiNDERSLEY,  Y.  C.  I  am  strongly  of  opinion  that  after  the  life 
estates,  the  rest  of  the  gift  is  void  altogether,  and  that  all  must  fail 
for  remoteness.  It  was  no  doubt  intended  that  the  same  limitations 
should  extend  to  each  son  and  the  issue  of  each  son.  The  testator 
seemed  to  have  thought  that  real  estate  in  England  would  go  from 
son  to  son  forever,  and  his  object  was  to  deal  with  stock  in  the 
funds  in  the  same  manner  as  with  real  estate.  My  opinion,  there- 
fore, is,  that  the  will  must  fail  as  to  all  the  limitations  subsequent 
to  the  life  estates. 


Clark  v.  May.^ 

NoTember  20 ;  Docember  2  and  8, 1852. 

Vendor  and  Purchaser —  Convet/ance. 

A  purchaser  of  property  included  in  one  contract,  may  divide  the  property  purchased,  and 
apportion  the  parchase-money,  and  he  may  direct  its  conveyance  to  be  made  by  the  vendors 
in  such  manner  as  he  mav  deem  most  expedient,  and  by  one  or  more  deeds ;  bat  in  this 
case  the  objections  on  botli  sides  being  fiivoloos,  the  decree  was  made  irithont  costs. 

.The  plaintiff  in  this  case  was  the  purchaser  of  a  judgment  obtained 
in  the  Court  of  Common  Pleas,  on  the  26th  of  November,  1847,  for 
2,500/.,  with  56/.  4^.  for  damages  and  costs,  and  also  of  two  undivided 
fourth  parts  of  certain  freehold  premises,  situate  at  Peckham;  and 
he  filed  this  bill  against  Philip  May  and  James  Lawrance,  who  wfere 
trustees  for  sale  under  a  creditors'  deed,  for  the  specific  performance 
of  the  agreement. 

The  two  fourths  parts  of  the  freehold  houses  were  originally  the 
property  of  Anthony  and  Robert  Edmonds,  and  on  the  25th  of  May, 
1847,  they  conveyed  all  their  property,  except  the  two  fourth  parts  of 
the  freeehold  houses,  to  the  defendants,  Messrs.  May  and  Lawraoce, 
as  trustees,  for  the  benefit  of  their  creditors.  On  the  same  day  An- 
thony and  Robert  Edmonds  entered  into  an  agreement  to  sell  the 


^  22  Law  J.  Bep.  (n.  b.)  Chanc  S02. 
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two  fourth  parts  in  the  freehold  houses  to  Charles  King  and  Henry 
Edmonds  for  25,00/.,  which  was  to  be  paid  to  Messrs.  May  and  Law- 
rance,  as  trustees,  within  three  months.  Default  having  been  made 
by  Charles  King  and  Henry  Edmonds  in  payment  of  the  2,500/., 
Messrs.  May  and  Lawrance  brought  an  action  against  them  in  the 
Court  of  Common  Eleas,  and  obtained  a  judgment  for  the  2,500/.,  but 
on  the  17th  of  February,  1848,  C.  King  and  H.  Edmonds,  to  prevent 
execution  being  issued,  released  the  benefit  of  their  contract  to  Messrs 
May  and  Lawrance,  and  by  deeds  dated  the  18th  and  19th  of  Febru- 
ary, 1848,  A.  and  R.  Edmonds  conveyed  these  two  fourths  in  the 
freehold  houses  to  Messrs.  May  and  Lawrance,  upon  trust  to  sell  the 
same  and  apply  the  proceeds  for  the  purposes  mentioned  in  the  deed. 
In  January,  1851,  the  plaintiff  agreed  to  purchase  R.  Edmondses  one 
fourth  of  the  freehold  houses  and  judgment  debt  for  1,000/. ;  but  sub- 
sequently, as  the  share  of  A.  Edmonds  was  subject  to  a  mortgage  for 
1,063/.  at  5/.  per  cent,  interest,  which  was  considered  its  full  value, 
and  as  C.  King  and  H.  Edmonds  were  insolvent  and  the  judgment 
against  them  valueless,  it  was  agreed  that  the  equity  of  redemption 
in  the  share  of  A.  Edmonds,  and  the  judgment,  should  be  included 
in  the  plaintiff's  purchase,  without  any  increase  in  the  price ;  and  on 
the  11th  of  January,  1851,  a  contract  to  this  effect  was  entered  into 
which  was  to  be  completed  on  the  25th  of  March  following. 

The  plaintiff  being  desirous  of  separating  the  .judgment  debt  from 
the  title  to  the  freehold  houses,  caused  drafts  of  two  conveyances  to 
be  prepared,  in  one  of  which,  in  consideration  of  200/.,  he  proposed 
to  assign  the  judgment,  and  by  the  other  of  which,  in  consideration 
of  800/.,  he  proposed  to  convey  the  freehold  houses.  These  drafts 
were  approved  by  Mr.  Boyer,  one  of  the  solicitors  of  the  defendants, 
and  engrossments  were  accordingly  made  and  returned  ;  but  the  de- 
fendants refused  to  execute  them,  alleging  that  if,  upon  the  face  of 
the  deed,  it  appeared  that  the  judgment  had  an  ostensible  value,  they 
were  liable  to  demands  from  the  separate  creditors  of  A.  Edmonds, 
and  might  be  prejudiced ;  they,  therefore,  offered  to  execute  either  one 
conveyance  comprising  the  judgment  and  the  freehold  houses,  or  oth- 
erwise two  deeds,  if  the  consideration  for  the  assignment  of  the  judg- 
ment debt  was  made  merely  for  a  nominal  value.  The  purchaser 
refused  to  accede  to  this,  and  insisted  upon  his  right  to  direct  in  what 
form  the  conveyance  should  be  made  ;  and  on  the  3d  of  April,  1851, 
healed  this  bill,  asking  that  the  defendants  might  be  directed  to  exe- 
cute the  engrossments  or  otherwise  assign  the  judgment,  so  that  it 
inight  appear  that  a  fair  value  was  paid  for  it 

Upon  the  cause  coming  on,  it  was  directed  to  stand  over,  that  each 
party  might  prepare  drafts  of  the  conveyances  in  such  forms  as  he 
was  willing  to  abide  by,  and  copies  of  them  were  to  be  delivered  to 
each  other,  after  which  the  cause  was  to  be  again  brought  on. 

This  was  accordingly  done,  but  without  any  result,  and  the  cause 
was  again  brought  on. 

JJ.  Palmer  and  W.  K  Ellis,  for  the  plaintiff.  The  purchaser  has  a 
right  to  direct  in  what  form  the  conveyance  to  him  shall  be  made,  so 
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that  he  impose  no  farther  burthen  upon  the  vendors.  The  defendants 
have  in  equity  ceased  to  have  any  interest  in  the  property ;  and  un- 
less they  can  show  that  some  practical  injury  will  arise  to  them,  they 
cannot  refuse  to  execute  the  deeds';  if  they  could,  it  would  in  effect 
be  interfering  with  the-  future  enjoyment  of  the  property;  as  well 
might  they  insist  that  lands  in  separate  counties,  and  held  always 
by  separate  titles,  should  be  conveyed  by  one  deed,  because  they  had 
been  included  in  one  contract.  The  objection  to  execute  the  engross- 
ment has  no  real  existence,  as  the  land  was  the  security  for  the  judg- 
ment debt.  It  is,  however,  of  some  consequence  to  the  plaintiff  that 
the  purchase  deed  shall  not  give  notice  of  all  the  dealings  with  the 
title.  A  purchaser  also  is  entitled  to  apportion  the  purchase-money 
upon  the  different  kinds  of  property  purchased,  so  as  to  reduce  the 
amount  of  stamp  di\ty  payable,  and  if  an  ad  valorem  duty  is  less  than 
the  common  deed  stamp,  he  has  a  right  to  fix  the  amount  to  be  paid. 
13  &  14  Vict.  c.  97 ;  Warren  v.  Howe,  2  R  &  C.  281 ;  s.  c.  3  DowL 
&  Ry.  494 ;  55  Geo.  3,  c.  184 ;  sched.  tit  "  Conveyance." 

Roupell  and  Hardy,  for  the  defendants.  After  the  engrossments 
had  been  sent  to  the  defendants'  solicitors,  a  serious  doubt  arose  whe- 
ther, if  a  valuable  consideration  was  stated  in  the  assignment  of  the 
judgment,  the  creditors  of  Anthony  Edmonds  would  not  have  had  a 
good  claim  upon  the  defendants  for  the  amount  of  the  consideration. 
The  only  really  valuable  property  sold  w^as  the  interest  of  Robert  Ed- 
monds ;  if,  therefore,  kny  portion  of  it  is  treated  as  the  property  of 
Anthony, 'his  creditors  will  get  a  real  advantage.  The  deeds,  therefore, 
were  assented  to  under  an  erroneous  impression.  It  may  be  conceded 
that  a  purchaser  prtiTirf/acie  is  entitled  to  have  his  conveyances  pre- 
pared in  such  a  way  as  wUl  be  most  conducive  to  bis  own  advantage ; 
but  then  it  is  upon  the  assumption  that  no  injury  will  arise  to  the 
vendor,  which  will  be  the  case  if  the  creditors  of  Anthony  can  claim 
any  part  of  the  property  of  Robert.  The  question  on  the  stamp  du- 
ties cannot  be  considered  against  any  injury  which  may  arise  to  the 
vendor. 

iJ.  Palmer,  in  reply. 

The  Master  of  the  Rolls.  This,  on  both  sides,  is  a  contest  as 
idle  as  I  ever  knew  brought  into  a  court  of  justice ;  as  far  as  I  have 
been  able  to  understand  the  whole  matter,  it  would  have  been  no  in* 
jury  to  the  plaintiff  to  have  taken  the  conveyance  in  the  form  which 
was  suggested  to  him,  and  it  would  have  been  no  injury  to  the  defend- 
ants to  have  given  it  in  the  other.  In  the  first  place,  with  respect  to 
the  form  of  conveyance  which  the  plaintiff  asks  and  requires  to  have 
ma^e  to  him,  it  is  resisted  on  the  ground  that  there  may  be  separate 
creditors  of  Anthony,  who  might  be  entitled  to  have,  or  put  the  par- 
ties to  some  expense  in  proving  that  they  are  not  entitled  to  have,  an 
apportionment  of  the  consideration-money  paid  for  the  judgment; 
but  the  answer  to  that  is  conclusive ;  this  was  a  sale  of  property,  the 
judgment  was  merely  a  security  to  the  purchaser  of  the  property 
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and  whatever  Anthony's  interest  in  the  property  was,  his  interest  in 
the  judgment  .was  the  same,  and  his  creditors  could  have  no  more. 
If  the  defendants,  therefore,  had  inquired  whether  this  difficulty  did 
arise,  or  whether  it  could  be  removed  by  that  different  form  of  convey- 
ance, they  would  have  been  informed  that  there  was  no  important 
difference  between  the  one  and  the  other. 

I  am  equally  unable  to  understand  why  the  plaintiff*  wanted  to 
have  the  judgment  separated  from  the  land.  It  has  not  been  made 
out  to  ray  satisfaction  that  there  would  have  been  any  diminution  in 
the  expense.  I  do  not  take  into  consideration  the  amount  of  the 
stamp ;  that  was  not  put  forward  at  the  time ;  neither  do  I  understand 
how  it  w^ould  have  been  possible  to  avoid  showing  the  title  of  Messrs. 
King  and  Edmonds  upon  the  abstract  of  the  title  hereafter,  and  there- 
fore why  it  was  important  that  it  should  appear  in  two  separate  deeds. 
It  might  have,  undoubtedly,  been  done  by  separate  deeds,  but  the 
two  solicitors  met  together ;  they  evidently  got  into  a  contest,  I  have 
no  doubt  conducted  in  a  perfectly  gentlemanly  way ;  they  are  very 
much  displeased  with  each  other ;  one  resolves  he  will  not  do  any 
thing  that  is  desired,  and  the  other  three  days  afterwards  files  a  bill ; 
the  result  is,  that  the  time  of  the  court  is  taken  up  for  two  or  three 
hours  in  discussing  a  question  which  ought  never  to  have  been  brought 
before  it.  The  plaintiff'  is  entitled  to  the  conveyance  in  the  form  in 
which  he  asks  for  it,  and  must  have  a  decree ;  but  I  shall  give  no  costs 
on  either  side. 


The  Mayor,  Aldermen,  and  Burgesses  of  Basingstoke  v.  Lord 

Bolton.^ 

November  5  and  6,  and  Dec  9, 1852. 

Copyholds —  Heriots  —  Reliefs  —  Distress  —  Confusion  of  Boun- 
daries, 

The  plaintiffSf  who  were  lords  of  a  manor,  alleged  by  their  bill  that  thirtj-eight  estates  held 
by  the  defendant  within  the  manor,  had  been  snbjectf  from  time  immemorial,  to  the  pay- 
ment of  certain  sums  in  lieu  of  heriots  and  reliefs ;  that  by  reason  of  the  confusion  of 
boundaries,  the  plaintiffs  could  not  ascertain  in  respect  of  what  particular  estates  the  pay- 
ments were  respectively  due,  and  were  therefore  unable  to  recover  the  amount  by  distress. 
The  bill  prayed  that  the  plaintiffs  might  be  declared  entitled  to  the  several  suras  claimed, 
and  that  the  precise  boundaries  of  the  estates  mi|;ht  be  ascertained.  The  bill  alleged  the 
heriots  and  reliefs  to  be  payable  by  custom,  but  there  was  no  allegation  of  a  custom  of 
distress,    A  demurrer  was  allowed,  without  costs,  and  leave  given  to  amend. 

If  this  had  been  a  bill  proving  a  long  usage  of  payment  of  rent  only,  but  that  by  reason  of 
accident  or  lapse  of  time  the  boundaries  had  become  confused,  and  there  was  difficulty  in 
the  way  of  obtaining  a  legal  remedy,  the  court  woidd  have  given  relief. 

The  plaintiffs  were  the  mayor,  aldermen,  and  burgesses  of  Basing- 


1  22  Law  J.  Rep.  (n.  s.)  Chanc.  806 ;  17  Jur.  67. 


540  COURTS   OF   CHANCERY,  1852. 

The  Mayor,  &c.  of  Basingstoke  v.  Lord  Bolton. 

stoke,  and  the  defendant  was  W.  H.  Powlett,  the  present  Lbrd  Bol- 
ton. The  bill  alleged  that  the  plaintiffs  were  lords  of  the  manor  of 
Basingstoke ;  that  there  were  divers  lands  and  tenements  which  were 
situate  in  and  holden  of  the  manor,  and  in  respect  of  which  certain 
ancient  yearly  quit  rents  had,  from  time  immemorial,  been  payable 
by  the  tenants  thereof  to  the  plaintiffs  as  lords  of  the  manor ;  and 
also  that  certain  money  compositions  or  commutations  in  liea  of 
hcriots  had  been  payable,  from  time  immemorial,  u|!»on  the  deaths  of 
the  respective  tenants  of  the  manor ;  and  also  certain  money  com- 
mutations in  lieu  of  reliefs  had,  from  time  immemorial,  been  payable 
by  the  respective  tenants  on  their  succeeding  to  such  tenements  by 
descent  or  purchase,  to  the  lords  of  the  manor  for  the  time  being; 
that  there  were  thirty-eight  different  and  distinct  estates,  comprising 
freehold  lands  and  tenements,  situate  in  and  holden  of  the  manor  of 
Basingstoke,  which,  in  the  year  1788,  were  vested  in  Harry,  Duke  of 
Bolton,  as  tenant  thereof;  and  that,  from  time  immemorial,  the  es- 
tates had  been  subject  to  certain  yearly  quit  rents,  heriofc*,  and  reliefs 
which  were  due  and  payable  to  the  lords  of  the  manor  for  the  time 
being;  that  the  sum  payable  for  quit  rents  in  respect  of  these  estates 
amounted  to  the  yearly  sum  of  18/.  15^.  4d. ;  that  the  sum  payable 
by  way  of  money  composition,  or  commutation  in  lieu  of  heriots, 
amounted  to  the  sum  of  100/.,  and  the  said  sum  of  100/.  was  due  at 
the  death  of  Harry  Duke  of  Bolton  to  the  plaintiffs,  as  lords  of  the 
manor ;  and  that  the  sum  payable  by.  way  of  money  composition  or 
commutation  in  lieu  of  reliefs,  amounted  to  the  sum  of  22L  ISs^ 
which  was  payable,  upon  the  death  of  Harry  Duke  of  Bolton,  to  the 
plafntiffs,  by  the  tenant  who  should  succeed  to  the  thirty-eight  estates 
by  descent  or  purchase ;  that  by  an  award,  made  in  the  year  1788, 
by  the  commissioners  appointed  under  an  act  of  the  26  Geo.  3,  for 
inclosing  the  common  lands  in  the  parish  of  Basingstoke,  the  com- 
missioners allotted  divers  parcels  of  the  common  lands  to  Harry 
Duke  of  Bolton  and  his  lessees  in  respect  of  the  thirty-eight  estates, 
of  which  Harry  Duke  of  Bolton  was  the  tenant^  as  aforesaid ;  and 
that  some  of  such  parcels  of  land  so  allotted  were,  under  the  powers 
of  the  above  act,  exchanged  for  other  pieces  of  land,  situate  in  the 
parish  of  Basingstoke;  and  it  was  declared  by  the  commissioners 
that  the  lands  so  allotted  or  exchanged  should  be  subject  to  the  same 
quit  rents,  heriots,  and  reliefs,  as  the  lands  were  subject  to  in  respect 
of  which  such  allotments  had  been  made;  that  Harry  Duke  of  Bol- 
ton died  in  the  year  1792 ;  and  upon  his  decease,  the  thirty-eight  es- 
tates of  which  he  was  tenant,  of  the  manor  of  Basingstoke,  and  the 
various  pieces  of  land  so  allotted  to  him  in  respect  of  such  thirty-eight 
estates,  became  vested,  by  descent  or  purchase,  in  Jane  Maria  Lady 
Bolton;  and  upon  her  decease,  in  William  Powlett  Lord  Bolton; 
and  upon  his  death,  in  the  defendant,  William  Henry  Powlett,  the 
present  Lord  Bolton,  who  thereupon  entered  into  possession  and  re- 
ceipt of  the  rents  and  profits  of  such  estates ;  that  during  the  respect- 
ive tenancies  of  Harry  Duke  of  Bolton,  Lady  Bolton,  and  William 
Powlett  Lord  Bolton,  the  yearly  quit  rents,  amounting  to  18/.  155. 4dL, 
had  been  regularly  paid  by  such  tenants  to  the  plaintiffs,  as  lords  of 
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the  manor,  and  that  the  defendant,  since  he  had  become  tenant  of 
t)ie  estates,  had  likewise  paid  the  yearly  quit  rents ;  that  after  the 
deaths  of  Harry  Duke  of  Bolton  and  Lady  Bolton,  the  two  sums  of 
100/.  each,  due  and  payable  by  way  of  money  composition  for  he- 
riots  in  respect  of  the  estates,  had  been  paid  to  the  plaintiffs  by  Lady 
Bolton  and  William  Powlett  Lord  Bolton ;  but  upon  the  death  of 
the  last-name(0enant,  the  defendant  had  refused  to  pay  the  sum  of 
100/.  which  then  became  due  to  the  plaintiiis ;  that  in  like  manner 
upon  the  deaths  of  Harry  Duke  of  Bolton  and  Lady  Bolton,  the  two 
several  sums  of  22/.  18s.  each,  being  the  amount  due  and  payable  as 
the  money  commutation  in  respect  of  reliefs,  were  paid  by  the  te- 
nants who  succeeded  to  the  estates,  but,  upon  the  death  of  William 
Powlett  Lord  Bolton,  the  defendant  had  refused  to  pay  the  sum  of 
22/.  I85.  so  due  from  him  by  way  of  relief,  upon  taking  the  estates 
by  descent  or  purchase. 

The  bill  then  stated  that  the  plaintiffs  were  unable  to  set  out 
or  describe  the  particulars  of  which  the  thirty-eight  estates  consist- 
ed, and  that  such  estates  and  the  metes  and  bounds  thereof  were 
mixed. up  and  confounded  with  other  estates  of  the  defendant;  that 
the  plaintiffs  were  consequently  unable  to  set  forth  in  respect  of  what 
particular  estates  the  quit  rents,  heriots,  and  reliefs  were  respectively 
due  and  payable,  or  what  proportion  of  such  sums  were  payable  in 
respect  of  each  of  the  thirty-eight  estates,  or  of  the  estates  allotted 
or  exchanged  as  aforesaid ;  and  that  by  reason  thereof  the  plaintiffs 
could  not,  with  safety,  distrain  upon  such  estates  or  take  any  pro- 
ceedings at  law  for  the  recovery  of  the  respective  sums  of  100/.  and 
22/.  IHs.  without  the  aid  and  assistance  of  this  court ;  and  the  bill 
prayed  that  the  plaintiffs  might  be  declared  entitled  to  the  sums  of 
100/.  and  22/.  I85.  so  due  for  or  in  lieu  of  heriots  and  reliefs  in  respect 
of  the  thirty-eight  estates,  and  the  parcels  of  land  so  allotted  or  ex- 
changed under  the  Inclosure  Act,  and  that  such  sums  respectively 
might  be  paid  to  them  by  the  defendant ;  and  that  the  particular 
lands,  comprising  the  thirty-eight  estates,  and  the  allotments  and  ex- 
changes in  respect  thereof,  might  be  ascertained,  and  the  proper 
metes  and  bounds  thereof  fixed  and  determined ;  that  all^ impediments 
to  the  plaintiffs  proceeding  at  law  to  recover  the  sums  of  100/.  and 
22/.  I85.  might  be  removed,  and  the  plaintiffs  might  be  at  liberty  to 
proceed  at  law  for  the  recovery  of  the  same  under  the  direction  of 
this  court;  and  if  they  should  be  successful  at  law,  that  they  might 
be  quieted  in  the  future  possession  and  enjoyment  thereof  by  this 
court. 

The  case  now  came  on  upon  a  general  demurrer  to  the  bill  for 
want  of  equity ;  and  also  for  want  of  parties,  on  the  ground  that  the 
representatives  of  the  late  Lord  Bolton  were  not  made  parties  to  the 
suit 

Craig-  and  Wickens,  in  support  of  the  demurrer,  contended,  in  the 

first  place,  that  the  bill  was  not  properly  framed.     There   were  two 

distinct  claims  put  forward :  one  for  the  payment  of  a  sum  of  money 

as  a  compensation  in  lieu  of  a  heriot,ana  the  other  a  money  payment 
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in  lieu  of  relief.  Heriots  and  reliefs  were  wholly  different  in  their  na- 
ture :  the  heriot  was  a  particular  chattel  payable  to  the  lord  upon  the 
death  of  a  tenant  out  of  his  estate.  In  this  case,  the  heriot  was  con- 
verted into  a  sum  of  money,  and  the  bill  claimed  payment  from  the 
defendant,  Lord  Bolton,  who  was  the  present  tenant  of  the  estate; 
but  this  was  altogether  an  error,  for  the  heriot  could  only  be  claimed 
as  against  the  estate  of  the  late  Lord  Bolton ;  conseqtj^ntly  his  repre- 
sentatives ought  to  be  made  parties  to  the  suit.  The  heriot  was  not 
a  charge  upon  the  land,  but  upon  the  assets  of  the  deceased  tenant. 
Then,  again,  there  was  a  distinction  between  heriot  custom  and  heriot 
service.  The  latter  was  reserved  by  the  lord  upon  the  grant  of  the 
land :  the  claim  in  this  case  was  for  heriot  custom,  and  to  show  a  title 
to  relief,  it  was  necessary  to  prove  a  custom  to  distrain,  which  was 
not  shown  by  the  plaintiffs.  The  following  authorities  were  cited  — 
2  Black.  Com.  65,  97 ;  3  Ibid,  15  ;  2  Watk.  on  Ck)pyholds,  131.  It 
was  then  contended  that  as  to  the  money  payment  in  lieu  of  reliefs, 
the  proper  remedy  was  by  an  action  against  the  present  defendant, 
who  was  no  doubt  the  person  against  whom  such  an  action  could  be 
brought ;  but  the  plaintifls  alleged  that  the  only  remedy  was  by  dis- 
tress, and  owing  to  a  confusion  of  boundaries  they  were  unable  to 
ascertain  upon  what  property  they  had  power  to  distrain.  Now,  if 
the  object  of  the  plaintiffs  was  to  ascertain  the  boundaries,  that  relief 
must  be  obtained  by  a  bill  of  discovery,  and  this  was  not  simply  a 
bill  of  discovery.  There  was  no  allegation  that  the  confusion  of 
boundaries  had  .arisen  from  any  fault  of  the  defendant,  therefore  the 
plaintiffs  could  not  have  a  decree  against  him  in  that  respect  In 
Wake  V.  Conyers^  1  Eden,  331,  the  Lord  Keeper  said,  this  court  had 
no  power  to  fix  the  boundaries  of  legal  estates,  unless  some  equity 
was  superinduced  by  the  act  of  the  parties,  as  some  particular  cir- 
cumstances of  .fraud.  The  court  could  not  interfere  on  the  simple 
fact  of  confusion  of  boundaries.  This  was  also  laid  down  in  Speer 
V.  Crawler,,  2  Mer.  410,  and  Wc^e  v.  Conyers ;  and  it  was  held  in 
The  Earl  of  Cliolmondeley  v.  Lord  ClintoUy  2  Ves.  &  B.  113,  that  if 
no  relief  could  be  granted  a  bill  for  relief  could  not  be  converted  into 
a  bill  for  discovery.  The  Marquis  of  Bute  v.  The  Glamorganskire 
Canal  Company^  1  Phill.  681 ;  Kitchin's  Court  Leete,  1  Schven  oa 
Copyholds,  632,  and  Coke's  Complete  Copyholder,  s.  31,  were  also 
cited. 

Campbell  and  Hislop  Clarke,  for  the  bill,  contended,  upon  the 
question  of  parties,  that  as  it  was  alleged  by  the  bill  that  the  pay- 
ments both  for  heriots  and  reliefs  had  been  made  by  the  tenant  who 
succeeded  to  the  previous  tenant,  and  that  as  this  allegation  ^^as 
admitted  by  demurrer,  there  could  be  no  objection  raised  on  the 
ground  that  the  representatives  of  the  late  Lord  Bolton  were  not 
parties  ;  but,  at  any  rate,  if  heriots  were  properly  payable  out  of  the 
estate  of  the  deceased  tenant,  there  could  be  no  doubt  that  reliefs 
were  payable  by  the  tenant  in  possession ;  and,  consequently,  as  this 
was  a  general  demurrer  for  want  of  parties,  extending  to  the  heriots 
as  well  as  the  reliefs,  the  demurrer  must  be  overruled.     As  to  the 
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demurrer  for  want  of  equity,  it  was  submitted  that  the  heriots  here 
claimed  were  heriots  service  and  not  heriots  custom ;  the  heriots 
were  originally  heriots  service,  but  afterwards  converted  into  money 
payments,  and  the  commutation  was  by  custom.  If,  theui  they  were 
heriots  service,  the  remedy  was  by  distress,  and  for  the  purpose  of 
distress  it  was  necessary  that  the  metes  and  bounds  should-  be  set 
forth.  The  allegations  in  the  bill  were,  that  the  particular  lands 
could  not  be  ascertained  from  the  award,  that  the  boundaries  were 
confused,  and  that  the  plaintiffs  had  no  means  of  ascertaing  in 
respect  of  wbat  particular  lands  they  ought  to  distrain  without  a 
discovery  from  the  defendant  That  the  plaintiffs  would  otherwise 
be  prevented  from  distraining.  The  plaintiffs  were  unable  to  discover 
what  particular  portions  of  the  100/.  were  payable  in  respect  of  each 
individual  estate  out  of  the  thirty-eight  estates.  It  was  evident  from 
the  authorities  that  the  remedy  was  by  distress,  but  if  it  were  by 
action,  it  would  be  necessary  to  bring  thirty-eig<ht  actions  in  respect 
of  the  thirty-eight  estates ;  but  still  the  plaintiffs  were  not'  able  to 
ascertain  what  were  the  specific  payments  due  from  each  estate;  and 
as  this  would  also  involve  the  necessity  of  bringing  so  many  actions, 
it  was  within  the  province  of  the  Court  of  Chancery  to  interfere  and 
prevent  the  necessity  of  such  proceedings.  As  to  the  reliefs,  these 
were  in  the  nature  of  rents,  and  were  clearly  recoverable  from  the 
tenant  in  possession  by  distress.  They  were  reliefs  by  custom,  and 
if  there  were  a  rent  payable  by  custom,  there  would  also  be  a  distress 
by  custom. 

The  following  authorities  were  cited: — Lanyony.  Oame^  2  Saund. 
165 ;  Gilbert  on  Distresses,  136 ;  Davy  v.  Davy^  1  Ch.  Cas.  144 ; 
Codes  V.  Foley,  1  Vern.  359 ;  The  Duke  of  Leeds  v.  Powell,  1  Ves. 
sen.  171 ;  Holder  v.  Chambury,  3  P.  Wms.  256 ;  Godfrey  v.  Littel, 
1  Russ.  &  M.  69;  The  Duke  of  Leeds  v.  The  Earl  of  Strafford, 
4  Ves.  180 ;  CoUet  v.  Jaques,  1  Ch.  Cas.  120 ;  The  Duke  of  Bridge- 
water  V.  Edwards,  6  Bro.  P.  C.  368;  Harding  v.  The  Countess  of 
Suffolk,  1  Chanc  Rep.  138;  Benson  v.  Baldivyn,  1  Atk.  698;  The 
Duke  of  Leeds  v.  T%e  Corporation  of  New  Rculnor,  2  Bro.  C.  C.  340, 
618 ;  Bracton,  fol.  84,  numero  1 ;  Co.  Lit  83  a,  s.  112 ;  Hungerford 
v.  HavyUmd,  Sir.  W.  Jones's  Rep.  132. 

Craig,  in  reply. 

Judgment  reserved. 

Dec.  9.  KiNDERSLEY,  V.  C,  after  stating  the  facts  and  allega- 
tions as  set  forth  in  the  bill,  said  —  Now  there  is  no  doubt  that,  with 
respect  to  rents,  a  court  of  equity  will  give  a  relief  sUch  as  the  bill 
prays,  on  these  grounds :  —  that  there  has  been  a  long  usage  of  pay- 
ment, and  that  either  by  accident  or  lapse  of  time  the  boundaries 
have  become  confused,  and  the  lands  out  of  which  the  rent  issues 
cannot  be  ascertained,  so  that  there  are  difficulties  in  the  way  of 
obtaining  a  legal  remedy.  A  series  of  cases  for  at  least  a  century 
and  a  bsdf  has  established  this  head  of  relief.     They  are  very  nume- 
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rous;  but  I  may  refer  to  two  or  three.  One  of  the  early  cases 
occurred  in  15  Car.  1,  Harding^  v.  The  Countess  of  Suffolk.  That 
was  a  bill  for  arrear  of  a  rent-charge,  and  relief  was  given  on  the 
ground  that  the  boundaries  had  become  confused.  There  was 
another  case,  that  of  Collet  v.  Jaqties^  in  which  a  bill  was  filed,  alleg- 
ing that  there  was  an  arrear  of  twelve  years  in  respect  of  a  rent  of 
5s.  The  deeds  were  alleged  to  have  been  lost,  and  it  being  uncertain 
what  kind  of  rent  it  was,  no  remedy  could  be  obtained  at  law,  and  a 
decree  was  made  in  favor  of  the  plaintiff.  Cocks  v.  Folep  was  a 
similar  case.  Then  there  was  the  case  of  TTie  Duke  of  Bridg^ewaier 
V.  Edwards,  where  there  had  been  constant  payment  of  rent,  but  the 
plaintiff  could  not  discover  out  of  what  lands  it  was  paid.  Holder 
V.  Chambury  was  a  bill  for  arrears  of  a  quit  rent,  but  there  was 
nothing  alleged  which  would  prevent  the  plaintiff  from  recovering  at 
law.  In  Benson  v.  Baldwj/n,  Lord  Hardwicke  distinctly  laid  down 
the  rule  of  equity ;  and  this  also  appears  in  The  Duke  of  Leeds  v. 
Powell,  and  in  The  Duke  of  Leeds  v.  The  Corporation  of  Neto  Rod' 
nor.  I  mention  these  cases  not  as  being  all  that  have  occurred  upon 
the  point,  but  because  they  illustrate  the  principle  that  relief  might 
be  obtained  where  it  was  difficult  to  enforce  the  legal  right.  If  this 
were  simply  a  case  of  rent,  I  do  not  think  there  would  be  any  diffi- 
culty about  it;  but  it  is  a  case  of  payment  arising  on  the  death  of  a 
former  tenants  One  class  of  payments  consists  of  payments  due  in 
lieu  of  heriots,  and  the  other  of  payments  in  lieu  of  or  by  w^ay  of 
reliefs. 

Now,  with  respect  to  the  heriots,  in  looking  to  the  old  law  upon 
the  subject,  and  to  the  earliest  trace  of  h«riots  in  the  Anglo-Saxon 
times,  and,  coming  down  to  the  time  of  Bracton,  I  think  there  is  good 
reason  for  saying  —  although,  perhaps,  not  very  material  to  the  deci- 
sion of  the  present  question  —  that  originally  a  heriot  was  merely  a 
particular  chattel,  payable  out  of  the  goods  of  the  deceased.     The 
lord  might,  in  general,  choose  which  he  liked,  but  it  had  nothing  to 
do  with  the  inheritance ;  it  was  not  a  demand  upon  the  inheritance, 
it  was  a  demand  only  upon  the  goods  of  the  deceased  tenant.    Sir 
Henry  Spelman,  in  his  posthumous  works,  speaking  of  a  heriot,  says, 
it  was  paid  out  of  the  goods  of  the  possessor  of  the  land^  but  the 
relief  was  paid  by  the  tenant  that  succeeded  out  of  his  own  purse :  — 
"  The  heriot  was  payable  whether  the  son  or  heir  enjoyed  the  land  or 
not ;  the  relief  by  none  but  him  only  that  obtained  the  land  in  suc- 
cession."    If  a  tenant  died  without  heir,  so  that  the  lands  escheated 
to  the  lord,  in  that  case,  although  the  lord  took  the  lands  by  escheat, 
a  heriot  would  be  payable  out  of  the  goods  of  the  deceased ;  but 
there  would  be  no  relief  payable,  because  there  was  no  heir  to  take 
up  the  inheritance;  and  Bracton,  speaking  of  heriots,  says,  ^^ Est 
quidem  alia  prcestatio  qvxB  nominatur  heriotum;  ubi  tenens,  liber  vel 
serous,  in  morte  sua  dominum  suum,  de  quo  tenuerit,  respicit  de  meliori 
averio  suo,  vel  de  secundo  meliori,  secundum  diversam  locorum  consue- 
tudinem ; "  and  then  he  adds,  "  magis  fit  de  gratid  quam  de  jure^^ 
Primd  fade  one  would  suppose  that  a  heriot  never  could  be  the 
subject  of  distress  upon  the  land ;  but  there  is  no  doubt  that,  for  a 
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long  time  past,  one  species  of  heriot  has  been  considered  a  subject 
of  distress,  namely,  a  heriot  service.  There  are  two  kinds  of  heriots^, 
heriot  service  and  heriot  custom.  Heriot  service  was  an  incident  of 
tenure;  heriot  custom  was  not  an  incident  of  tenure,  by  which  a 
particular  tenant  held  a  particular  estate  or  piece  of  land,  but  was  a 
custom  applicable  to  all  the  tenants  of  the  same  manor;  and  all  the 
tenants  were  liable  to  pay  the  heriot,  whatever  lands  they  held.  That 
is  a  plain  and  recognized  distinction,  and  with  respect  to  heriot  ser* 
vice  that  may  be  the  subject  of  distress.  It  seems  an  anomaly  that 
heriot  service  should  be  the  subject  of  distress  at  all,  being  a  mere 
chattel  to  be  taken  out  of  the  goods  of  the  deceased  tenant  and  not 
out  of  the  land  of  the  new  tenant;  but  so  it  is,  for  Blackstone,  in  his 
Commentaries,  says,  heriot  service  is  only  a  species  of  rent  for  which 
the  lord  may  distrain ;  but  in  heriot  custom  the  lord  may  seize  the 
identical  thing,  yet  he  cannot  .distrain  any  other  chattel  for  it.  I  may 
also  observe  that  Blackstone,  in  speaking  of  the  original  right  to  dis- 
train, (2  Comm.  p. 424,)  says:  ''A  heriot  is  always  a  personal  chattel, 
which,  immediately  on  the  death  of  the  tenant,  who  was  the  owner 
of  it,  being  ascertained,  by  the  option  of  the  lord,  becomes  vested  in 
him  as  his  property ;  and  is  no  charge  upon  the  lands,  but  merely  on 
the  goods  and  chattels ; "  still,  in  this  passage,  he  speaks  only  of  a 
distress  for  service,  not  by  custom. 

Now,  leaving  the  subject  of  herlots  and  going  to  the  payments 
alleged  by  the  bill  to  be  due  in  lieu  of  reliefs,  the  reliefs,  though  not 
strictly  service,  are,  as  Lord  Coke  says,  "  an  improvement  of  the  ser- 
vice, or  an  incident  to  the  service,  for  the  which  the  lord  may 
distrain."  But  it  appears  upon  the  authority  of  Hungerford  v.  Havy- 
land^  that  if  relief  is  claimed,  not  by  reason  of  tenure  but  by  custom, 
the  lord  has  not  necessarily  a  right  to  distrain ;  but  in  order  to  dis- 
train he  must  establish  a  custom  to  that  effect :  and  that  seems  to 
me  to  be  good  sense  and  good  reason ;  for  if  you  can  only  claim 
relief  by  custom,  you  should  only  claim  the  remedy,  by  custom.  Now, 
in  this  case,  although  there  is  an  allegation  in  the  bill  of  confusion 
of  boundaries,  there  appears  to  be  some  obscurity  in  the  description 
of  the  rent.  The  plaintiffs  have  felt  that  there  was  an  uncertainty ; 
but  instead  of  resting  upon  that  as  the  ground  for  relief,  they  have 
endeavored  to  reduce  it  to  a  certain  statement ;  and  in  that  endeavor 
they  have  fallen  into  considerable  confusion.  As  far  as  thad^eriot 
and  the  relief  is  concerned,  I  ought  to  teke  the  allegation  m  this 
bill  as  representing  that  the  heriots  and  the  reliefs  are  payable  by 
custom.  It  is  not  stated  distinctly,  but  yet  sufficiently  to  lead  to  that 
inference. 

[His  honor  then  pointed  out  the  different  allegations  in  the  bill  as 
to  the  confusion  of  boundaries,  and  as  to  the  payments  being  by 
custom,  and  said  he  had  no  doubt  there  was  a  sufficient  allegation  as 
to  the  boundaries  being  confused,  and  that  the  heriots  and  reliefs 
were  payable  by  custom ;  but  there  was  more  difficulty  in  arriving 
at  a  conclusion  that  there  was  also  a  custom  of  distress.  His  honor 
then  proceeded]  —With  reference  to  the  reliefs,  I  think,  they  must  be 
taken  to  be  customary,  and  for  these  reasons  —  the  lands  appear  to 
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be  freehold,  subject  to  the  custom  ;  and  when  lands  are  held  by  free- 
hold tenure,  it  is  different  frpm  where  they  are  held  in  villein  socag-e. 
Blackstone  says,  in  his  2d  volume,  p.  149,  "  With  regard  to  certain 
other  copyholders,  of  free  or  privileged  tenure,  which  are  derived 
from  the  ancient  tenants  in  villein  socage^  and  are  not  said  to  hold  at 
the  will  of  the  lord,  but  only  according  to  the  custom  of  the  manor, 
there  is  no  such  absurdity  in  allowing  them  to  be  capable  of  enjoying 
a  freehold  interest ;  and  therefore  the  law  doth  not  suppose  the  free- 
hold of  such  lands  to  rest  in  the  lord  of  whom  they  are  holden,  bot 
in  the  tenants  themselves,  who  are  sometimes  called  customary  firee- 
holders,  being  allowed  to  have  a  freehold  interest^  though  not  a  free- 
hold tenure."  Now  the  relief  incident  to  the  tenure  of  lands  in 
freehold  socage  was  a  settled  relief  of  one  year's  rent,  though  cus- 
tomary relief  varied  in  different  instances.  This  bill  does  not  allege 
that  the  quit  rent  upon  all  the  thirty-eight  estates  was  ascertained ; 
but  it  is  stated  that  the  relief  upon  the  whole  of  the  estates  amount- 
ed to  22/.  I85.  Now,  that  appears  to  me  to  amount  to  an  allegation 
that  the  relief  payable  is  by  custom,  and  is  not  an  incident  of 
tenure. 

This  consideration  chiefly  arises  in  respect  of  the  question  as  to 
costs,  but  in  this  case  I  have  no  intention  of  giving  costs.  If  I  over- 
ruled the  demurrer,  it  would  be  without  costs ;  but  in  allowing  the 
demurrer,  it  will  be  without  costs,  giving  liberty  to  amend.  I  am 
bound  to  look  at  the  case  strictly,  and  in  the  absence  of  positive  alle- 
gations I  am  obliged  to  collect  those  inferences  which  flow  from  such 
allegations  as  the  bill  contains ;  and  I  think  the  balance  of  inference 
is,  that  the  bill  alleges  that  the  heriots  and  reliefs  are  both  by  custom, 
but  it  does  not  allege  a  custom  of  distress.  I  feel  myself  bound,  there- 
fore, to  cdlow  the  demurrer  without  costs,  but  giving  leave  to  amend. 


Mellers  v.  The  Duke  of  Devonshire.^ 

November  22, 1852. 

Imise  —  Coal  Mne — Covenant  — Rent  — Poi/ments  — Mistake. 

A  coyenant  to  dig  and  excavate  a  given  quantity  of  coal,  and  to  pav  a  rent  after  thai  rate 
whether  it  was  excavated  or  not,  is  not  a  covenant  from  which  the  lessee  can  be  relieved 
when,  after  the  expiration  of  the  terra,  it  turned  oat  that  the  coal  in  the  land  proved  defi- 
cient ;  and  a  demurrer  to  a  bill  for  aa  account  and  repayment  waa  allowed. 

This  cause  came  before  the  court  upon  a  demurrer  for  want  of 
equity. 

The  bill  was  filed  by  Samuel  Mellers  and  John  Chambers,  as  tros- 
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tees  of  the  will  of  John  Mellers,  deceased,  against  the  Dnke  of 
Devonshire  and  Henrietta  Anne  Molineux  Countess  Dowager  of  Car- 
narvon and  the  executors  of  the  late  Earl  of  Carnarvon,  to  obtain  an 
account  and  repayment  of  several  sums  of  money  which  the  plain- 
tiffs alleged  had  been  paid  by  their  testator  under  a  misapprehension 
that  it  was  due  for  rent  of  certain  coal  mines  which  they  had- demised 
to  him,  and, also  to  have  a  mortgage  which  had  been  given  as  a  secur- 
ity for  a  part  of  such  rent  given  up  to  be  cancelled. 

The  bill  stated  that  by  a  lease,  dated  the  26th  of  September,  1825, 
the  Duke  of  Devonshire  and  Henrietta  A.  Molyneux  afterwards 
Countess  of  Carnarvon,  demised  to  John  Mellers,  for  the  term  of 
twenty-one  years,  such  parts  of  certain  mines  and  beds  of  coal, 
within  the  parish  of  Blackwell,  in  the  county  of  Derby,  called  the 
iBlackwell  hard  coal,  and  the  Dunshill  coal  to  which  they  were  enti- 
tled in  equal  moieties,  as  could  be  laid  dry  by  an  engine  which  he 
had  then  erected,  at  the  yearly  rent  of  5/.,  and  also  a  rent  or  royalty 
of  120/.  for  each  Und  every  acre  of  the  Blackwell  hard  coal,  and 
60/.  for  each  and  every  acre  of  the  DunshiU  coal  which,  during 
the  said  term,  should  be  dug,  raised,  or  excavated,  the  same  to  be 
measured  on  the  surface  of  the  ground,  without  any  allowance  being 
made  for  pillars  which  might  be  left  to  support  the  roof.  John  Mel- 
lers also  covenanted  to  work  the  mine  in  the  best  and  most  approved 
manner, "  and  that  he,  his  executors,  administrators  or  assigns,  would, 
in  each  and  every  year  during  the  said  term,  dig  and  excavate  within 
the  colliery  not  less  than  two  acres  of  Blackwell  hard  coal  and  two 
acres  of  Dunshill  coal,  or  w6uld  pay  for  such  respective  quantities  in 
each  and  everjt  year  after  the  rate  aforesaid,  whether  the  same  could 
be  got  or  not."  By  the  same  lease  John  Mellers  covenanted  that  he 
would  not,  during  the  term,  get  any  coal  belonging  to  himself  or  any 
other  person  in  the  several  parishes  of  Blackwell,  Hucknall  and 
Tavershall.  And  the  lessors  agreed  not  to  allow  any  other  colliery 
of  theirs  in  the  parishes  of  Blackwell  and  Hucknall  to  be  worked 
during  the  term,  without  the  consent  of  J.  Mellers,  and  also  at  the 
time  of  measurement,  to  make  allowance,  to  be  settled  by  arbitra- 
tion, for  aQ  faults  or  distractions  which  should  be  met  with  in  the 
working.  It  was  also  provided  that,  if  John  Mellers,  his  executors, 
administrators  or  assigns  should,  from  any  unavoidable  accident  hap- 
pening to  the  works,  or  other  inevitable  cause,  be  prevented  from  arjd 
unable  to  get,  in  any  one  year,  the  respective  quantities  of  coal  cove- 
nanted to  be  gotten  or  paid  for  in  each  and  every  year,  then  he  and 
they  should  be  at  liberty  in  the  subsequent  years  of  the  term,  to  get 
such  deficiency  in  quantity  without  paying  any  royalty  for  the  same ; 
"  and  if  the  said  John  Mellers,  his  executors,  admuiistrators  or  as- 
signs, could  not  sell  the  whole  of  the  Blackwell  hard  coal  covenanted 
to  be  gotten,  he  or  they  should  be  at  liberty  to  get  so  much  more  of 
the  Dunshill  coal  as  would  make  up  the  yearly  rent  of  360/.  after  the 
rate  aforesaid."  And  if,  from  digging  in  each  or  any  of  the  preced- 
ing years  a  greater  quantity  of  coal  than  was  stipulated  to  be  gotten 
in  each  year  or  otherwise,  all  the  coal  thereby  intended  to  be  demised 
should  be  exhausted  before  the  expiration  of  the  lease  thereby  grant- 
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ed,  then  and  in  such  case  the  lease  and  the  rents  shoi^d  cease  and  be 
at  an  end. 

The  bill  then  stated  that  John  Mellers  did  all  works  necessary  for 
working  the  mine ;  but  that  before  1826  all  the  BlackweU  hard  coal 
that  could  be  laid  dry  had  had  been  worked  and  exhausted,  since 
which  time  none  had  been  worked,  but  that  the  fact  of  such  exhaus- 
tion was  wholly  unknown  to  to  the  parties,  .and  their  agents,  who 
believed  that  there  remained  a  hundred  acies  and  upwards  to  be 
worked  which  could  be  laid  dry.  That,  before  1826,  John  Mellers 
got  upwards  of  four  acres  of  Blackwell  hard  coal,  and  that  every 
year  during  the  term  he  got  a  considerable  quantity  of  the  DunshiU 
coal  which,  between  1838  and  1842,  both  inclusive,  exceeded  two 
acres  in  each  year,  but  that,  after  1826,  he  repeatedly  met  with 
faults  or  distractions ;  the  beds  of  coal  being  broken  and  displaced 
so  that  the  miners  working  came  to  an  end  of  one  part  of  the 
coal  without  obtaining  access  to,  or  any  means  of  commuaicating 
with,  any  other,  and  that  from  inevitable  causes  he  was  unable 
to  get  the  stipulated  quantity  of  coal.  That  from  1825  to  1837. 
J.  Mellers  paid  to  the  Duke  of  Devonshire  1,300^,  and  9002.  to 
Henrietta  A.  Molyneux ;  and  that,  after  her  marriage,  he  paid  to 
her  husband,  the  Earl  of  Carnarvon,  1,170/. ;  and  that  in  October, 
1837,  he  gave  a  mortgage  to  the  Duke  of  Devonshire  to  secure  770/L, 
w*hich  he  then  supposed  to  be  the  balance  due  to  him,  and  upon 
which  he  paid  interest.  The  bill  then  went  into  a  statement,  from 
which  it  appeared  that  the  quantity  of  coal  was  very  deficient,  and 
that  the  sums  paid  for  rent,  and  for  wtfich  security  had  been  given, 
greatly  exceeded  the  sums  which  became  due,  and  ought  to  be  repaid 
to  the  plaintiffs,  and  the  security  held  by  the  Duke  of  Devonshire 
given  up  to  be  cancelled. 

John  Mellers  died  on  the  20th  of  October,  1850,  having,  by  his  will, 
demised  all  his  real  and  personal  estate  to  the  plaintiffs,  as  trustees, 
for  the  benefit  of  his  family ;  and  they  being  also  his  executors,  now 
filed  this  bill,  to  which  a  demurrer  was  put  in  by  the  Duke  of  De- 
vonshire and  also  by  the  Countess  of  Carnarvon  and  the  executcwB 
of  her  husband. 

jR.  Palmer  and  Currey,  for  the  Duke  of  Devonshire.  By  the  lease 
made  in  this  case,  John  Mellers  bound  himself  to  pay  a  certain  stipu- 
lated rent,  to  be  computed  upon  a  given  extent  of  land ;  and  an 
increased  rent  was  to  be  paid  after  the .  same  rate  in  case  the  les- 
see exercised  his  full  power  of  working  the  colliery.  The  testator 
did  work  the  mines,  and  made  payments  in  accordance  with  the  pro- 
visions of  the  lease.  It  must,  therefore,  be  assumed  that  he  was 
satisfied ;  and  the  settlement  of  the  arrears  concluded  all  question 
whether  he  was  liable  to  pay  that  amount  of  rent.  The  executors, 
therefore,  after  the  termination  of  the  lease,  have  not  made  out  any 
case  te  entitle  them  te  open  the  account  or  question  the  terms  of  the 
lease.     The  demurrer,  therefore,  must  be  allowed. 

Uoyd  and  Tbtansend^  for  the  Countess  of  Carnarvon  and  the  cxe- 
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cutors.  This  bill  does  not  disclose  any  equity  which  can  by  pos- 
sibility entitle  the  plaintiffs  to  open  the  whole  transaction  after  the 
expiration  of  the  lease,  and  after  a  settlement  of  accounts  upon  the 
basis  of  that  lease.  The  lessee  was  bound  to  pay  a  given  rent ;  but 
he  was  not  compellable  to  work  the  mines.  The  contract  made  by 
him  was  for  the  power  of  working  the  mines,  and  he  cannot  now  be 
heard  to  say  he  has  not  had  the  benefit. 

Rovpell  and  Busk^  for  the  plaintiffs.  The  questions  raised  by  this 
bill  cannot  be  determined  upon  demurrer.  They  depend  upon  a 
construction  of  the  lease ;  and  whether,  after  the  allowances,]  the 
lessors  have  not  received  more  than  they  were  entitled  to.  The  con- 
tract was  to  pay  for  two  acres  of  coal  after  a  given  price,  and  allow- 
ances were  to  be  made  for  faults ;  but  it  was  found  impossible  to 
work  the  colliery,  as  the  coal  failed :  a  fact  which  could  not  be 
known  until  after  the-expiration  of  the  lease.  The  rents,  therefore, 
have  been  paid  under  a  mistaken  impression  that  there  remained  a 
large  quantity  of  coal  in  the  mines,  and  the  plaintiffs  consequently 
are  now  entitled  to  the  relief  sought  by  this  bill,  and  the  demurrers 
must  be  overruled. 

Smith  V.  Morris,  2  Bro.  C.  C.  311 ;  Kemp  v.  Pryor,  7  Ves.  237 ; 
Dintoiddie  v.  Bailey,  6  Ibid.  137 ;  Phillips  v.  Jones,  9  Sim.  619 ; 
Leeds  v.  Cheetham,  1  Ibid.  146 ;  Pulteney  v.  Warren,  6  Ves.  73 ; 
Kent  V.  Jackson,  14  Beav.  367 ;  s.  c.  on  appeal,  21  Law  J.  Rep.  (n.  s.) 
Chanc.  438 ;  11  Eng.  Rep.  95 ;  Ambrose  v.  27tc  Dunmow  Union,  9 
Beav.  e'SOfi. 

The  Master  of  the  Rolls.  I  am  of  opinion  that  these  demur- 
rers must  be  allowed ;  and  I  arrive  at  that  conclusion  upon  the  con- 
struction of  the  lease,  without  considering  any  other.  That  question, 
it  is  manifest,  may  not  only  be  properly  determined  on  demurrer,  but 
it  is  the  time  and  mode  of  determining  it  most  conveniently.  In 
fact,  it  is  the  right  time  to  determine  a  question  of  this  description. 
It  is  admitted  that  the  obligations  which  persons  have  entered  into 
must  be  carried  into  effect,  —  that  they  must  be  bound  by  the 
obligations  which  they  have  entered  into.  , 

But  it  is  argued,  on  behalf  of  the  plaintiffs,  that  the  real  construc- 
tion of  this  lease  is,  that  it  was  a  demise  of  a  certain  quantity  of 
coal,  and  a  payment  only  in  respect  of  coal  which  should  be  gotten ; 
and  that  the  demise  was  made  in  a  mistake  of  the  amount  of  coal, 
and  that,  therefore,  it  is  a  case  in  which  the  court  will  relieve,  and 
that  the  fact  could  not  be  discovered  until  after  the  determination  of 
the  lease.  I  do  not  concur  in  that  view.  That  the  lease  was  granted 
in  ignorance  of  the  amount  of  coal  which  might  be  gotten  under  it, 
is  no  doubt  true ;  but  that  is  the  case  in  every  instance  of  a  min- 
ing lease.  It  is  a  speculation  in  which  the  lessor  and  the  lessee  are 
equally  ignorant  of  the  amount  of  coal  which  may  be  gotten  under 
it,  and  they  provide  for  those  circumstances.  I  am  of  opinion,  there- 
fore, that  there  is  no  question  of  mistake,  but  that  you  must  look 
exactly  at  the  terms  of  the  lease  granted.     It  is  not,  as  I  read  it,  a 
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lease  which  compels  or  only  induces  the  lessee  to  covenant  to  pay 
for  the  amount  of  coal  which  he  shall  get,  but  he  expressly  cove- 
nants that  he  will  pay  for  a  certain  amount  of  coal,  whether  he  gets 
it  or  not.  That  covenant,  it  is  manifest,  does  not  compel  the  lessee 
to  work  two  acres  of  hard  coal  or  two  acres  of  Dunshill  coal :  and 
if  an  action  had  been  brought  for  breach  of  the  covenant,  because 
he  had  not  done  so,  assuming  it  had  been  possible,  it  would  have 
been  sufficiently  answered  by  saying  that  the  lessee  had  paid  after 
the  rates  specified  according  to  the  latter  alternative  of  the  covenant 
whether  he  worked  the  coal  or  not ;  and  he  might,  if  he  thought  fit, 
avoid  working  altogether.  There  is  no  covenant  in  this  lease  that 
he  shall  w^ork  the  coal ;  but  there  is  a  covenant  that  he  shall  pay 
for  that  amount  of  coal  whether  he  works  it  or  not;  and,  if  that  be 
so,  it  is  not  necessary  to  look  any  further  in  the  lease  to  see  whether 
he  has  worked  it  or  could  have  worked  it  or  not.  But  this  is  made 
clearer  by  another  covenant,  which  seems  to  anticipate  that  it  may 
not  be  possible  to  get  the  quantity  of  Black  well  coal  demised ;  for 
though  the  word  is  a  singular  one,  the  word  of  the  covenant  is 
this:— -'Hhat  if  the  said  John  Mellers,  his  executors,  administrators 
or  assigns  could  not  sell  the  whole  of  the  Blackwell  hard  coal  herein- 
before covenanted  to  be  gotten,  he  or  they  should  be  at  liberty  to 
get  so  much  more  of  th6  Dunshill  coal  as  would  make  up  the  said 
yearly  rent  of  2601.  after  the  rates  of  120/.  an  acre  for  the  hard  coal 
and  60Z.  per  acre  for  the  soft  coal  as  aforesaid."  It  is  manifest  that 
if  he  could  not  get  the  coal,  he  could  not  sell  it ;  and  if  he  could  not 
sell  it,  this  clause  could  not  arise.  I  do  not  see,  I  admit,  the  advsin- 
tage  of  giving  him  this  express  clause :  that  hc^fhould  '^  be  at  liberty 
to  get  as  much  more  of  this  Dunshill  coal."  As  I  read  the  lease,  he 
was  already  at  liberty  to  get  as  much  as  he  pleased  of  that  coal,  pro- 
vided he  paid  for  it  at  the  rate  of  60/.  an  acre.  The  next  clause 
makes  the  matter  also  perfectly  clear.  It  provides  for  the  only  case 
in  which  the  lease  is  to  cease,  which  is,  that  the  amount  of  coal  in- 
tended to  be  demised  should  be  exhausted  before  the  expiration  of 
the  term.  It  is  not  asserted  in  the  bill  that  the  coal  was  exhausted 
before  the  expiration  of  the  term ;  therefore,  the  lease  was  to  con- 
tinue ;  and  the  lessee  was  to  pay  at  the  rate  of  360/.  a  year,  whether 
he  got  the  coal  or  not.  The  result,  it  appears,  is  perfectly  clear  and 
distinct,  that  the  lessee  is  bound  by  that  covenant  to  pay. 

Being  bound  to  pay  he  does  not  allege  that  he  has  paid  more  than 
the  number  of  acres  he  was  to  work  in  the  course  of  the  year;  and 
therefore,  no  question  can  arise  as  to  the  amount  to  be  repaid.  This 
does  not  resemble  the  case  of  Smith  v.  Morris,  which  was  a  case  of 
an  actual  covenant  to  work  a  mine  for  the  purpose  of  giving  the 
benefit  to  the  lessor  arising  from  the  amount  of  the  coal  which  might 
be  gotten,  whereby  the  lessee  says,  "  I  will  give  you  all  the  benefit, 
just  as  if  I  had  the  benefit  of  the  coal ;  but  do  not  compel  me  to 
work  the  lease  in  a  manner  which  is  perfectly  ruinous,  because  I  have 
entered  into  a  covenant  for  that  purpose."  This  is  not  a  case,  as  I 
have  already  stated,  in  which  there  is  a  positive  covenant  to  work  the 
coal ;  but,  on  the  contrary,  it  is  at  the  option  of  the  lessee  to  work  it 
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or  not,  provided  he  pays.  This  is  not  a  question  whether  before  the 
expiration  of  the  lease  he  could  have  said,  "The  expense  of  working 
this  mine  is  so  great  that  lam  willing  to  pay  the  total  amount  which 
might  be  got  by  the  working  according  to  this  lease,  but  I  require  not 
to  be  compelled  to  work  it ; "  but  he  waits  until  after  the  expiration 
of  the  lease ;  he  runs  the  chance  of  the  amount  of  the  coal  which  he 
may  get  during  every  year  of  the  term ;  and  then  at  the  end  he  says, 
"  This  has  turned  out  differently  to  what  I  expected,  and  therefore,  I 
ask  now  to  be  recouped."  It  might  just  as  well  be  argued,  that  the 
Duke  of  Devonshire  might  have  said,  "  This  mine  has  become  more 
profitable  and  the  working  much  more  easy  than  I  expected ;  and, 
therefore,  you  must  give  me  something  which  you  would  have  given 
me,  if  I  had  known  how  easy  the  working  would  have  been,  and  how 
profitable  the  result  of  it."  It  is  obvious,  that  both  parties  have  pre- 
cluded themselves  from  entertaining  any  question  of  that  description, 
and  thaf  they  entered  into  a  covenant  which  provided  how  much 
was  to  be  paid,  and  also  took  the  chance  whether  the  lease  should  be 
profitable  or  not. 

The  result  is,  that  the  demurrer  must  be  ^allowed  in  both  cases  in 
the  usual  way. 


MONYPENNY  V,    DeRING.^ 

July  17,  19,  and  20, 1852. 

Will  —  Limitations  —  Remoteness  — •  General  Intent  —  C^-pres  — 
Shifting  —  Recovery —  Gift  over  upon  Alternative  Event. 

A  testator  devised  his  Majtham  Hall  estate  to  trastccs  upon  trust  for  P.  M.,  for  life,  and  after 
his  decease  for  his  first  son  for  life,  and  after  his  decease  for  the  first  son  of  such  first  son 
in  tail  male ;  and  in  default  of  such  issue,  in  trust  for  all  and  every  other  the  son  and  sons 
of  P.  M.,  SQCcessivelj,  for  the  like  interests  and  limitations ;  and  in  default  of  issue  of  the 
bod/  of  P.  M.,  or  in  case  of  his  not  leaving  any  at  his  decease,  upon  trust  for  T.  M.,  for  life, 
and  after  his  decease  for  his  eldest  son,  T.  G.  M.,  for  life,  and  after  his  decease  for  his  first 
son  in  tail  male ;  and  in  default  of  issue  of  the  body  of  T.  G.  M.  upon  trust  for  all  and 
every  other  the  son  and  sons  of  T.  M.,  for  the  like  estates  and  interests.  Proviso,  that  if 
P.  M.  or  T.  M.,  their  or  either  of  their  issue,  should  become  entitled  to  the  Joddrell  estates, 
then  the  devised  estates  should  go  to  the  next  person  entitled  under  the  testator's  will,  as 
if  the  person  succeeding  to  the  Jodrell  estates  were  dead.  T^M.  died  in  the  lifetime  of 
the  testator.  P.  M.  entered  into  possession  of  the  devised  estates,  and  suffered  a  recovery 
to  the  use  of  himself  in  fee.  T.  G.  M.  succeeded  to  the  Jodrell  estates  as  tenant  in  tail  in 
possession,  and  suffered  a  recovery  to  the  use  of  himself  in  fee.  Afterwards  P.  M.  died 
without  having  had  a  son,  having  disposed  of  the  Maytham  Hall  estate  by  will.  Upon 
bill  by  the  eldest  son  of  T.  G.  M.,  claiming  the  Maytham  Hall  estate  :^ 

Edd,  that  the  limitations  to  the  issne  of  P.  M.  subsequent  to  the  life  estate  of  his  eldest  son 
were  void  for  remoteness ;  and  that  the  doctrine  of  cy-pr^s  could  not  be  applied,  as  it 
would  let  In  classes  of  persons  not  intended  to  be  provided  for,  and  postpone  classes  in- 
tended to  be  provided  for ;  and  consequently  that  P.  M.  took  only  an  estate  for  life. 

Hddy  also,  that  the  gift  over  to  T.  M.  and  hir  issne  in  default  of  issue  of  the  body  of  P.  M., 
&C.,  was  valid  as  an  independent  clause,  sudi  gift  over  according  with  the  previous  valid 
limitations. 

1  22  Law  J.  Rep.  (k.  s.)  Chanc.  813 ;  2  De  Gez,  Macaaighten  &  Gordon,  145. 
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The  cases  of  Pitt  y.  Jackson,  2  Bro.  C.  C.  51,  and  NichoU  v.  NidtoO,  2  W.  Black.  1159, 
observed  upon.  , 

Though  a  gift  over  on  an  event,  expressed  as  a  single  event,  but  comprising  in  sense  two 
branches,  will  not  be  construed  as  made  on  two  events ;  yet  it  is  otherwise  where  the 
testator  has  expressed  two  alternative  events,  one  of  which  may  be  comprehended  ia  the 
other. 

add,  also,  that  the  recovery  suffered  bv  T.  G.  M.,  of  the  Jodrell  estates,  to  the  use  of  himself 
in  fee,  did  not  prevent  the  shifting  clause  as  to  the  Maytham  Hall  estate  taking  effect ;  and 
that,  consequently,  the  latter  estate  passed  over  to  his  son,  the  plaintiff. 

This  was  an  appeal  from  a  decree  and  order  made  in  the  suit  by 
Wigram,  V.  C,  on  the  16th  of  April  and  the  7th  of  May,  1850^  and 
from  an  order  by  Knight  Bruce,  V.  C,  dated  the  18th  of  July,  1851. 
The  facts  of  the  case  are  set  out  in  the  report  of  the  hearing  before 
Wigram,  V.  C.     20  Law  J.  Rep.  (n.  s.)  Chanc.  153.^ 

The  order  of  the  7th  of  May,  1850,  directed  a  reference  to  the  Mas- 
ter to  inquire  and  certify  whether  the  defendant,  Thomas  ^Gybbon 
Monypenny,  ever,  and  when,  and  how,  and  under  what  circumstances, 
became  entitled  to  the  real  or  copyhold  estates  of  Elizabeth  Jodrell, 
and  also  whether  cross  releases  of  the  3d  and  4th  of  October,  1837, 
were  ever  executed;  and  if  so,  when  and  under  what  circumstances, 
and  by  whom ;  with  liberty  to  state  special  circumstances. 

The  Master,  by  his  report,  dated  the  27th  of  February,  1851,  found, 
among  other  matters,  that  upon  Phillips  Monypenny  becoming  enti- 
.  tied  in  possession  to  the  Maytham  Hall  estate,  the  event  happened 
upon  which  the  estates  of  Elizabeth  Jodrell  w^ere,  under  the  shifting 
clause  in  her  will,  to  shift  to  Thomas  Monypenny  and  his  issue ;  and 
that  the  estates  accordingly  shifted  to  Thomas  Gybbon  Monypenny, 
the  first  son  of  Thomas  Monypenny ;  and  |hat  Thomas  G.  Mony- 
penny thereupon  became  tenant  in  tail  of  the  Jodrell  estates,  in  re- 
mainder upon  the  estate  limited  to  Sylvestra  Monypenny  (afterwards 
Hutton) ;  and  that  upon  the  death  of  Sylvestra  Hutton,  Thomas  G. 
Monypenny  became  entitled  to  enter  into  the  possession  and  enjoy- 
ment of  the  estates  of  Elizabeth  Jodrell ;  and  the  Master  found  that 
Thomas  G.  Monypenny  did,  upon  the  death  of  Sylvestra  Hutton, 
without  issue,  become  entitled  in  possession  to  the  whole  of  the  real 
and  copyhold  estates  of  Elizabeth  Jodrell ;  and  that  he  became  so 
entitled  under  the  limitations  of  the  will  of  Elizabeth  Jodrell;  and 
the  Master  further  found  tjie  execution  of  the  indentures  of  the  3d 
and  4th  of  October,  1837. 

To  these  findings  of  the  Master,  the  defendant,  Robert  Phillips 
Dearden  Monypenny,  excepted ;  and  the  cause  came  on  to  be  heard 
before  Knight  Bruce,  V.  C,  on  the  18th  of  July,  1851,  upon  excep- 
tions and  further  directions  when  an  order  was  made  overruling  the 
exceptions,  and  declaring  that,  on  the  death  of  Phillips  Monypenny, 
the  plaintiff,  Robert  Thomas  Gybbon  Monypenny,  became  entitled  to 
the  Maytham  Hall  estate,  as  equitable  tenant  in  tail,  and  that  he  was 
then  entitled  to  the  possession  of  the  same  accordingly. 

The  defendants,  Robert  Phillips  Dearden  Monypenny  and  Susan- 
nah Monypenny,  submitted,  by  their  petition  of  appeal,  that,  upon 

1  For  a  report  of  the  case  before  yice-Chancellor  Knight  Bruce,  see  8  Eng.  Rep.  42. 
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the  true  construction  of  the  will  and  codicil  of  James  Mdnypen- 
ny,  Phillipd  Monypenny,  upon  the  decease  of  the  widow,  took 
either  an  estate  tail  in  possession  or  an  estate  for  life  in  possession, 
with  a  subsequent  remainder  to  himself  in  tail ;  and  that  in  either 
case  the  recovery  suffered  by  Phillips  Monypenny  effectually  barred 
all  the  subsequent  remainders  to  Thomas  Monypenny  and  his  issue ; 
and  that  the  premises  were  well  charged  with  the  annuity  to  Susan- 
nah Monypenny,  and  subject  thereto  passed  by  his  will ;  or  that,  if 
Phillips  Monypenny,  under  the  will  of  James  Monypenny,  took  a  life 
estate  only,  then  that  all  the  limitations  in  the  will  subsequent  to  the 
limitation  for  life  to  the  first  unborn  son  of  Phillips  Monypenny  were 
void  for  remoteness ;  and  upon  the  death  of  Phillips  Monypenny  with- 
out leaving  any  son,  the  estates  descended  upon  the  heirs  in  gavelkind 
of  James  Monypenny,  and  in  that  case  the  annuity  of  Susannah 
Monypenny  was  well  charged  upon  that  portion  which  descended 
upon  Phillips  Monypenny.  And  further,  supposing  the  limitation 
over  in  the  will  to  Thomas  Monypenny  and  his  issue  were  valid,  there 
was  in  that  case,  notwithstanding  the  shifting  clause,  an  estate  for 
life  of  Thomas  Gybbon  Monypenny  still  subsisting  in  the  premises, 
which  life  estate  was  well  released  to  Philiips  Monypenny  by  the 
deeds  of  October,  1837,  and  was  charged  with  the  annuity  to  Susan- 
nah Monypenny,  and  subject  thereto  passed  by  the  will  of  Phillips 
Monypenny;  and  that,  under  the  circumstances,  the  plaintiff  had 
either  no  interest,  or,  at  any  rate,  no  present  interest  in  the  premises. 
The  heirs  in  gavelkind  of  James  Monypenny  also  appealed,  insist- 
ing that  all  the  limitations  in  the  will  of  James  Monypenny,  subse- 
quent to  the  limitation  of  an  estate  for  life  to  the  first  unborn  son  of 
Phillips  Monypenny,  were  void  for  remoteness ;  and  that,  upon  the 
death  of  Phillips  Monypenny  without  having  any  son,  the  heirs  in 
gavelkind  of  James  Monypenny  became  entitled. 

Wigram,  Roltj  and  C.  Hally  for  the  plaintiff. 

Walker,  for  Thomas  Gybbon  Monypenny. 

Malins  %nd  Faber,  for  the  appellant,  Robert  Phillips  Dearden  Mo- 
nypenny. 

Bethell,  for  the  appellant,  Susannah  Monypenny. 

Willcock  and  F.  T.  White,  for  the  heirs  in  gavelkind. 

Collins  and  Bagshawe,  Jan.,  for  the  other  defendants. 

The  following  additional  cases  were  cited :  —  Nickoll  v.  Nicholl,  2 
W.  Black.  1159 ;  Doe  d.  Gallini  v.  Gallini,  5  B.  &  Ad.  621 ;  LethieuU 
leur  v.  Tracy,  3  Atk.  793 ;  Mortimer  v.  West,  2  Sim.  274;  Montgomery 
V.  Montgomery,  3  J.  &  L.  47;  Morse  v.  Marquis  of  Ormonde,  #Madd. 
99 ;  Baker  v.  Tucker,  2  Eng,  Rep.  1 ;  Pitt  v.  Jackson,  2  Bro.  C.  C. 
51 ;  Langston  v.  Langston,  8  Bligh,  N.  S.  177 ;  Leake  v.  Robinson,  2 
Mer.  363. 
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The  arguments  are  sufficiently  noticed  in  the  judgment. 

The  Lord  Chancelloil  As  I  entertain  no  doubt  upon  the  princi- 
pal question  in  this  cause,  I  shall  at  once  dispose  of  that  point ;  but 
with  respect  to  the  effect  of  the  shifting  clause,  as  I  have  not  had  a 
sufficient  opportunity  of  considering  the  facts,  I  will  postpone  my 
judgment  upon  that  question  until  to-morro^  morning. 

The  will  is  an  unusual  one,  but,  as  far  as  mere  language  is  con- 
cerned, it  admits  of  no  dispute.     However  singular  it  may  appear, 
the  testator,  either  from  a  smattering  of  law,  or  from  some  other  cir- 
cumstance, seems  to  have  had  a  great  desire  to  provide  for  the  first 
sons  of  the  persons  to  whom  he  gave  his  property.     He  first  gives  it 
to  his  brother  Phillips  for  life,  then  to  the  first  son  of  Phillips  for  life, 
and  then  to  the  heirs  of  the  body  of  such  first  son ;  and  there   he 
leaves  off;  so  that  undoubtedly  he  did  not  intend  the  estate  to  go  to 
any  other  person  except  the  first  son  and  the  heirs  male  of  the  body 
of  such  first  son.     By  the  will,  the  legal  fee  is  given  to  trustees  to 
raise  money  for  the  payment  of  debts,  &c.     Then  the  testator  limits 
his  estates  in  trust  for  his    brother  Phillips  for  life,  then  in  trust 
for  the  first  son  of  the  body  of  Phillips  for  life,  and  after  his  de- 
cease to  the  first  son  of  such  first  son,  and  the  heirs  male  of  the  body 
of  such  first  son ;  remainder  in  trust  for  all  and  every  other  the  son 
and  sons  of  the  body  of  Phillips,  severally  and  successively,  &c. 
"  And  in  default  of  issue  of  the  body  of  my  said  brother  Phillips 
Monypenny,  or  in  case  of  his  not  leaving  any  at  his  decease,  to  the 
use  of  my  said  brother,  Thomas  Monypenny,  for  and  during  the  term 
of  his  natural  life,"  &c.     Excluding  for  the  present  the  gift  over,  these 
limitations,  without  other  aid  than  that  of  mere  construction,  would 
admit  of  no  doubt.     If  the  issue  of  Phillips  had  been  born  in  the  life- 
time of  the  testator,  these  would  have  been  valid  devises ;  but  Phil- 
lips never  ha3  any  issue  born  ;  and  the  persons  provided  for  are  his 
first  unborn  son  and  the  first  unborn  son  of  that  unborn  son,  and  the 
heirs  male  of  his  body ;  the  limitations  in  default  of  such  issue  being 
to  all  the  other  sons  of  Phillips  in  like  manner.     The  rule  of  Jaw  pro- 
hibits you  from  raising  successive  estates  by  purchase  to  unborn  child- 
ren, that  is,  to  a  child  of  an  unborn  child;  therefore  the  remainder  to 
the  other  sons  of  Phillips  is  absolutely  void,  as  too  remote. 

As  regards  the  construction,  independently  of  other  questions,  and 
desiring  to  see  whether  the  testator  intended  to  jprovide  for  the  other 
sons  of  the  first  son  besides  a  first  son,  you  cannot  fail  to  be  struck 
with  the  words  of  the  gift.  After  the  limitation  to  the  first  son  of 
the  first  son  in  tail  male,  the  gift  over  in  default  of  such  issue  is,  not 
for  the  second  and  other  sons  of  such  first  son,  but  in  trust  for  **  all 
and  every  other  the  son  and  sons  of  the  body  of  my  said  brother, 
Phillips  Monypenny."  So  that  when  he  intended  to  provide  for  the 
second  and  other  sons,  he  knew  well  how  to  do  it;  therefore,  if  he 
meanlrto  provide  for  the  other  sons  of  the  first  son  of  Phillips,  it  is 
singular  that  he  should  not  have  done  so.  If  it  stood  there,  the  whole 
would  be  void  after  the  gift  to  the  first  unborn  son  for  life  ;  and  it  is 
not  possible  by  construction  to  raise  estates  in  favor  of  the  other  sons 
of  such  first  son. 
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But  an  argument  has  been  addressed  to  me  that  I  can  adopt  a  con- 
struction of  this  will  which  will  give  effect  to  the  whole  intention  ; 
first,  by  the  doctrine  of  cy-pres;  next,  by  construction  ;  and,  thirdly, 
by  a  rule,  which  gives  to  a  general  intent  a  preference  over  a  particu- 
lar intent.  To  get  at  that  general  intent,  I  must  look  at  the  other 
part«  of  the  will ;  but  I  find  that  the  terms  are  "  in  default  of  iss]ie 
of  the  body  of  my  said  brother,  Phillips  Monypenny,  or  in  case  of 
his  not  leaving  any  at  his  decease,"  then  there  is  a  gift  over.  These 
words,  by  construction,  would,  in  the  ordinary  case,  and  not  regarding 
the  alternative  form  of  the  gift  over,  give  an  estate  tail  to  Phillips 
Monypenny.  But  some  of  the  issue  of  Phillips  Monypenny  being 
provided  for,  and  a  life-estate  being  given  to  him,  and  then  the  estate 
being  given  over  in  default  of  issue  generally  of  Phillips  Monypenny, 
the  true  construction  would  be,  that  the  testator  intended  to  provide 
that  the  estate  should  not  go  over  till  there  was  a  general  default  of 
the  issue  of  Phillips  Monypenny ;  and  if  so,  the  words  would  first 
create  an  estate  tail  general,  and  then  a  remainder  over  on  that  estate 
tail:  In  that  way,  according  to  The  Attorney-  General  w.  Sutton^  1  P. 
Wms.  754,  leaving  the  express  limitations  to  operate  in  the  way 
pointed  out  by  the  will,  you  would  provide  for  all  the  issue  of  this 
particular  person.  Then  the  testator  limits  the  estate  in  trust  for  his 
brother,  Thomas  Monypenny,  for  life,  and  after  his  decease,  in  trust 
for  Thomas  Monypenny,  the  son,  for  life,  and  after  his  decease,  in 
trust  for  the  first  son  of  the  body  of  Thomas  Monypenny,  the  son, 
and  the  heirs  male  of  his  body ;  and  in  default  of  issue  of  the  body 
of  Thomas  Monypenny,  the  son,  upon  trust  for  "  all  and  every  other 
the  son  and  sons  of  the  body  of  my  said  brother,  Thomas  Monypenny, 
for  the  like  estates,"  &c.  And  then  an  ultimate  gift  over  to  Thomas 
in  fee.  Here  it  is  quite  clear  that  the  words  of  the  gift  would  give 
to  Thomas  Monypenny  an  estate  tail  in  remainder  expectant  on  the 
estate  tail  to  his  son ;  and  in  that  way  the  intention  would  be  effectu- 
ated in  respect  of  the  issue  of  Thomas  Monypenny ;  and  looking, 
therefore,  at  the  whole  frame  of  the  will,  there  is  reason  to  think  that 
the  testator  did  fancy  that  he  had  provided  for  all  the  issue  of  Phil- 
lips Monypenny;  but  whether  that  can  be  effected  according  to  the 
rule  of  the  law,  is  the  question. 

In  the  first  place,  it  is  said,  it  may  be  done  by  the  application  of  the 
doctrine  of  cy-pres.  This  doctrine  of  cy-pres  is  nothing  more  than  the 
general  rule  which  prevails  of  giving  efl'ect  to  the  general  intention  in 
other  cases,  but  with  this  difference :  that  the  general  intent  is  not 
cEurried  into  efiect  at  the  expense  of  the  particular  intent  In  the 
common  case,  the  particular  valid  intent  not  effectuating  the  whole 
of  the  presumed  intentions  of  the  testator,  the  court  looks  at  the  gene- 
ral intent,  and  effectuates  that  at  the  expense  of  the  particular  intent. 
But,  in  applying  the  doctrine  of  cy-pres^  you  sacrifice  nothing,  as  in 
the  case  of  limitations  under  powers  attempted  to  be  carried  too  far ; 
e.  .^.,  a  gift  to  a  person  who  is  an  object  of  the  power,  then  a  gift  over 
to  his  children  who  are  not  objects  of  the  power.  The  intention  is, 
that  the  estate  shall  go  to  the  issue ;  and  here  you  give  an  estate  of 
inheritance  to  the  parent  which  may  descend  to  the  children.     In 
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such  a  case  the  general  intent  is  effectuated,  but  at  no  expense  to  any 
valid  particular  intent.  So  in  a  case,  more  closely  applicable  to  the 
present,  of  a  limitation  to  an  unborn  son  for  life,  with  remainder  to 
his  unborn  children  in  tail.  As  effect  cannot  be  given  to  that  intent, 
because  successive  estates  cannot  be  given  to  unborn  children  ;  but 
without  sacrificing  any  thing,  you  give  effect  to  the  general  intent  by 
giving  an  estate  tail  to  the  first  taker  instead  of  an  estate  for  life. 

In  the  course  of  the  argument  some  doubt  was  thrown  on  the  au- 
thority of  PiU  V.  Jackson.     I  have  always  held  it  for  law,  and  have 
followed  it  in  Stackpoole  v.  Stackpoole,  4  Dr.  &  War.  320.     In  Rout- 
ledge  V.  Dorril,  2  Ves.  jun.  357,  Lord  Alvanley  also  states  his  view  of 
the  case ;  for,  after  mentioning  that  the  doctrine  hadl^een  questioned, 
he  says,  "  I  subscribe  to  the  case  of  PiU  v.  Jackson^  as  far  as  it  was 
decided  with  regard  to  a  real  estate  settled  to  a  person  who  was  an 
object  of  the  power,  for  life,  with  limitations  in  strict  settlement  to 
persons  not  objects  of  the  power:  for  that  was  decided  in  Humbers- 
ton  V.  Humberston,  1  P.  Wms.  332,  and  Spencer  v.   The  Duke  of 
Marlborough^  6  Bro.  P.  C.  592."     And  afterwards,  speaking  of  Chap- 
man V.  Brown,  3  Burr.  1626,  Lord   Alvanley  says,  "  I  remember  at- 
tending the  argument  of  that  case  in  the  Court  of  King's  Bench  and 
in  the  House  of  Lords,  that  it  was  not  decided  in  the  latter  upon 
that  point     Lord  Parker  took  advantage  of  the  omission  of  a  line. 
They  did  seem  to  avoid  giving  an  opinion  upon  that  point.     But  it 
is  equally  clear  according  to  the  report,  that  Lord  Mansfield  laid  down 
that  doctrine,  and  I  do  not  find  much  objection  to  it,  namely,  that 
where  there  is  a  limitation  for  life  to  a  person  unborn,  with  remain- 
ders in  tail  to  the  first  and  other  sons,  as  they  cannot  take  as  pur- 
chasers, but  may  as  heirs  of  the  body,  and  as  the  estate  is  clearly  in- 
tended to  go  in  a  course  of  descent,  it  shall  be  construed  an  estate 
tail  in  the  person  to  whom  it  is  given  for  life." 

Supposing,,  then,  the  cy-pres  doctrine  is  not  to  be  applied  io  the 
case  before  me,  it  must  be  upon  this  ground  only :  —  that  though  the 
doctrine  may  be  applied  to  cases  where  you  cannot  carry  out  the  in- 
tention of  the  testator  because  that  intention  was  illegal,  yet  you 
must  carry  out  that  intention  as  far  as  you  can.     But  I  apprehend 
the  rule  to  be  this :  —  that  you  cannot,  either  by  implication  or  cy- 
pres, raise  an  estate  to  a  portion  of  a  class  for  whom  the  testator 
never  intended  to  provide.     You  may  provide  for  those  for  whom  the 
testator  intended  to  provide,  though  in  a  different  mode,  as  in  Pitt  v. 
Jackson.     There  the  estate  was  intended  to  go  to  children  as  pur- 
chasers as  tenants  in  common.     It  was  not  in  the  power  of  the  tes- 
tator to  give  them  such  an  estate,  and  therefore  the  court  refused  to 
raise  it;  but  the  court  did  raise  an  estate  which,  though  not  in  the 
form  provided  by  the  testator,  would  go  by  descent  to  all  the  class  for 
whom  the  testator  intended  to  provide. 

As  to  Nicholl  V.  Mcholl,  I  think  it  is  not  open  to  the  criticism  that 
appears  to  have  been  made  upon  it  in  the  Court  of  Exchequer.  In 
that  case,  the  court  thought  that  upon  the  whole  of  the  will,  the 
second  son  of  the  second  son  was  only  intended  to  be  excluded  in 
case  the  paternal  estate  devolved  upon  him ;  and  the  court  also  col- 
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lected  an  intention  to  jyovide  for  every  other  person ;  and  accordingly 
the  second  opinion  given  by  the  judges  was  this :  "  We  are  also  of 
opinion  that,  in  order  to  effectuate  the  general  intent  of  the  devisor, 
such  second  son  will  take  an  estate  to  him  and  the  heirs  male  of  his 
body,  determinable  on  the  accession  of  the  paternal  estate."  This 
was  a  very  bold  construction,  but  I  apprehend  that  the  court  had  no 
intention  of  introducing,  or  that  they  did  thereby  introduce,  any  class 
of  persons  for  whom  the  testator  did  not  intend  to  provide. 

Therefore,  I  am  of  opinion  that  I  am  not  at  liberty  to  disregard  the 
clear  words  of  the  testator,  which  I  am  perfectly  satisfied  that  he 
meant  to  use  according  to  their  import,  though  he  might  possibly  have 
had  some  further  intention  which  he  has  not  expressed.  Being  quite 
clear  that  he  meant  to  give  an  estate  to  his  brother  for  life,  and  to  the 
first  son  of  his  brother  for  life,  and  to  the  first  son  of  that  first  son 
and  the  heirs  male  of  his  body,  and  that  he  meant  nothing  to  inter- 
fere with  that  disposition.  I  cannot,  therefore,  by  the  doctrine  of 
ctz-preSy  include  any  limitations  which  would  provide  for  the  second 
and  other  sons  of  such  first  son,  contrary  to  the  words  of  the  will ; 
and,  therefore,  I  am  of  opinion  that  the  doctrine  of  cy-pres  does  not 
enable  me  to  go  beyond  the  clear  expressions  of  the  will. 

Then  I  may  as  well  dispose  of  the  third  question,  namely,  th'at  I 
can  give  effect  to  the  presumed  intention  upon  the  doctrine  of  pro- 
viding for  the  general  intention,  by  the  sacrifice  of  the  particular  in- 
tention. No  case  that  was  ever  decided,  that  I  am  aware  of,  would 
enable  me  upon  that  doctrine  to  cut  down  the  clear  estate  in  tail 
male  given  by  the  will,  to  the  first  grandson.  What  right  have  I  to 
say  that  a  testator  may  not  give  an  estate  to  his  brother  fof  life,  to 
his  brother's  first  son  for  life,  and  to  the  first  son  of  that  son  in  tail 
male  ?  The  limitations,  upon  the  face  of  them,  and  without  know- 
ing that  there  was  not  such  a  son  living  at  the  time,  are  valid  and 
unambiguous.  Then,  can  I  in  any  other  way  get  at  what  is  sup- 
posed to  be  the  general  intent  ?  Immediately  after  those  limitations, 
the  testator  gives  the  estate  for  "  all  and  every  other  the  son  and  sons 
of  the  body  of  my  said  brother  Phillips  Monypenny  severally  and 
successively,  according  to  seniority  of  age,  for  the  like  interests  and 
limitations  as  I  have  before  directed  respecting  the  first  son  and  his 
issue."  The  words  here  are  equally  plain,  and  I  do  not  see  how  I 
can,  on  the  ground  of  a  general  intent,  cut  down  this  limitation,  ex- 
pressly limited  after  failure  of  the  heirs  male  of  the  body  of  the  first 
grandson,  especially  when  the  testator  has  siiown  that  where  he 
meant  to  give  an  estate  to  the  second  and  other  sons  he  knew  how  to 
do  it  / 

In  Montgoniery  v.  Monigomeryj  I  had  occasion  to  go  through  the 
authorities  upon  this  point,  to  see  the  reason  of  the  rule ;  and,  though 
anxiously  careful  to  give  effect  to  the  general  intent  where  I  do  not 
thereby  destroy  the  particular  intent,  I  found  myself  in  that  case, 
bound  to  give  effect  to  the  particular  intent,  which  indeed  embraced 
a  great  deal,  and  gave  a  legal  operation  to  the  will,  according  to  the 
expressed  intention  of  the  testator.  Though  in  certain  cases,  the  par- 
ticular intent  may  be  sacrificed  to  the  general  intent,  yet  this  must 
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not  be  done  without  actual  necessity.  It  bas^so  been  argued  here, 
very  ingeniously,  that  wherever  you  find  an  estate  tail  given  to  the 
parent  by  way  of  limitation,  (which  admits  of  no  difficulty,)  or  by 
implication,  from  the  form  of  the  gift  over,  if  the  preceding  or  fol- 
lowing limitations  in  the  will  are  to  the  children  of  that  person,  you 
may  reject  all  those  limitations  to  the  children,  and  may  give  an  es- 
tate tail  to  the  parent ;  and  that  it  is  utterly  unimportant  that  succes- 
sive estates  are  attempted  to  be  raised  for  the  issue  which  would  be 
void  for  perpetuity.  I  know  of  no  such  general  rule.  In  support  of 
that  point,  however,  the  case  of  Seaward  v.  WiUockf  5  East,  198, 207, 
was  cited.  In  that  case,  successive  estates  for  life  were  given,  not  fol- 
lowed by  any  other  limitation,  and  they  were  held  to  be  void ;  and  the 
present  point  depends  upon  what  was  said  by  Lord  Ellenborough  in 
delivering  the  judgment  of  the  court  After  citing  various  cases,  he 
says :  "  In  all  these  cases  expressions  were  used  denoting  an  intention 
that  the  lands  should  continue  in  the  descendants  of  the  first  taker,  as 
long  as  there  were  any,  without  specifying  or  marking  what  estates  such 
descendants  should  take.  But  in  this  case,  the  devisor  has  not  used 
general  terms,  from  whence  an  intent  to  give  a  descendible  estate  to 
the  issue  of  the  first  devisee  may  be  collected ;  but  has  in  express 
terms  narrowed  the  estates  which  the  issue  were  to  take  to  estates 
for  life :  and  this,  properly  speaking,  is  not  a  case  of  a  particular  and 
a  general  intent,  both  of  which  cannot  be  effectuated,  and  where  the 
one  must  give  way  to  the  other;  but  a  case  of  single  intent  to  create, 
as  I  have  said,  a  succession  of  estates  for  life  not  warranted  by  law. 
We  do  not,  therefore,  feel  ourselves  warranted  by  any  rules  of  con- 
struction to  say,  that,  under  this  devise,  Thomas  Southoomb,  the 
bankrupt,  took  any  greater  estate  than  for  his  life."  I  think,  however, 
that  the  doctrine  here  laid  down,  so  far  from  sustaining  the  argument, 
is  quite  the  other  way.  In  Mortimer  v.  West,  there  were  void  estates 
for  life,  and  the  Vice- Chancellor  relied  upon  a  general  gift  over ;  whe- 
ther properly  or  not,  I  need  not  now  consider :  it  is  no  authority,  how- 
ever, for  the  general  proposition  contended  for.  I  do  not  mean  to 
say,  that  if  I  could  see  a  clear  general  intention  to  provide  for  issue 
in  a  way  to  which  effect  could  be  given,  though  there  was  a  super- 
added intention  to  provide  for  such  issue  in  a  manner  contrary  to 
law,  I  might  not  reject  that  which  was  illegal,  and  give  effect  to  that 
which  was  legal;  and  therefore,  I  must  not  be  thought  to  express  an 
opinion  that  cases  may  not  exist,  in  which  a  limitation  to  issue,  void 
for  remoteness,  may  not  be  rejected,  and  an  estate  tail  given  to  the 
parent.  But  such  is  not  the  present  case.  I  cannot  give  an  estate 
tail  to  the  father  in  possession,  for  that  would  be  contrary  to  the  in- 
tention ;  and  I  cannot  give  him  an  estate  tail  in  remainder,  for  that 
would  immediately  be  exposed  to  the  same  objections  as  a  remainder 
after  void  estates.  But  it  was  said,  if  I  could  give  to  the  son  an  es- 
tate tail,  then  the  other  estates  would  naturally  follow  under  the  gifts 
in  the  will.  That  certainly  is  the  most  reasonable  construction  ;  but 
I  cannot  adopt  it  consistently  with  the  terms  of  the  will,  because,  in 
so  doing,  I  should  not  only  introduce  lines  of  issue  not  provided  for 
by  the  will,  but  I  should  also  postpone  lines  of  issue  for  which  the 
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testator  has  provided,  namely,  the  second  and  other  sons  of  Phillips 
Monypenny.  I  am  of  opinion,  therefore,  upon  the  whole^  that  in 
construing  the  will,  I  am  bound  to  put  upon  it  the  natural  and  legal 
construction;  the  consequence  of  which  is,  that  Phillips  Monypenny. 
took  a  good  estate  for  life,  and  his  first  unborn  son  would  have  taken 
a  good  estate  for  life,  and  that  all  the  remainders  over  are  void  and 
inoperative. 

This  brings  me  fo  the  important  question  upon  the  clause  contain- 
ing the  gift  over.     If  this  was  a  remainder  depending  upon  the  pre- 
vious limitations,  it  would  be  as  objectionable  as  the  rest     The  law 
upon  this  part  of  the  case  stands  in  a  peculiar  position.     The  case 
of  Longhead  v.  PhelpSj  2  W.  Black.  704 ;  shows  that  where  vou  have 
two  clauses  containing  a  gift  over,  upon  a  double  event,  the  first  good 
and  the  second  void  for  remoteness,  advantage  may  be  taken  of  the 
first  without  embarrassing  yourself  with  the  second  clause.     That 
point,  however,  did  not  arise  upon  a  gift  over  following  any  disposi- 
tions, illegal  on  the  ground  of  perpetuity ;  but  the^question  did  arise 
in  a  very  important  case,  not  cited  in  the  argument,  namely,  Beard 
V.  WestcoUy  5  Taunt.  393 ;  s.  c.  Turn.  &  R.  2o.     In  that  case,  suc- 
cessive life  estates  were  given  to  a  grandson  and  his  unborn  issue, 
which  were  clearly  void  beyond  the  first  son ;  then  followed  a  dispo- 
sition ;  "  and  in  case  there  shall  be  no  issue  male  of  J.  J.  B.  (the 
grandson,)  nor  issue  of  such  issue  male  at  the  time  of  his  death,  or 
in  case  there  shall  be  such  issue  male  at  that  time,  and  they  shall 
all  die  before  they  shall  respectively  attain  their  respective  ages  of 
twenty-one  years  without  lawful  issue  male,"  then  the  estate  was  to 
go  over.     The  case  was  sent  to  the  Court  of  Common  Pleas,  and 
they  were  of  opinion  that  the  gifts  after  the  gift  to  the  unborn  son  of 
the  grandson,  were  void ;  but  they  were  also  of  opinion,  that  if  the 
event  mentioned  arose,  the  event  being  within  the  legal  limits,  the 
gift  over  would  take  effect.     With  that  decision  I  could  not  agree ; 
for  in  that  case  the  testator  never  meant  the  gift  over  to  take  effect 
unless  the  previous  persons,  if  they  had  lived,  had  been  capable  them- 
selves of  taking.     I  then  prevailed  upon  Lord  Eldon  to  send  a  case 
to  the  King's  Bench.     That  court  held  that  the  gift  over  was  void, 
not  because  it  was  not  within  the  line  of  perpetuity,  but  upon  the 
express  ground  that  the  limitations  over  were  never  intended  to  take 
effect  unless  the  previous  persons  would,  if  they  had   been  living, 
have  been  capable  of  enjoying  the  estate,  and  that  the  testator  did  nqt 
intend  that  the  estate  should  wait  for  persons  to  take  on  a  given 
event,  where  the  person  to  take  was  actually  in  existence,  but  could 
not  take ;  and  Lord  Eldon  affirmed  that  decision.     So  that  where 
there  is- a  gift  over,  which  is  void  for  perpetuity,  and  a  subsequent  in- 
dependent clause  on  a  gift  over,  which  is  within  the  line  of  perpetuity, 
you  cannot  take  under  the  independent  clause,  unless  you  can  show 
that  it  will  accord  and  dovetail  in  with  the  previous  valid  limitations. 
Now,  to  apply  this  reasoning  to  the  present  case.     If  the  gift  can  be 
.  read  as  a  gift  in  the  alternative  that  in  case  there  is  no  issue  living  at 
the  death  of  the  brother,  then,  as  nobody  is  excluded,  effect  may  be 
given  to  it  consistently  with  Beard  v.  Westcott ;  for  the  estate  is  not 
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carried  over  at  tfae  expense  of  any  persons  intended  by  the  testator 
to  tak^  under  the  limitations. 

The  cases  with  regard  to  limitations  over  have  also  taken  another 
shape.  In  Proctor  v.  The  Bishop  of  Bath  and  Wells,  2  H.  Black. 
358,  there  was  a  disposition  to  the  first  son  of  Thomas  Proctor,  who 
should  be  bred  a  clergyman,  and  should  be  in  holy  orders ;  and  if 
Thomas  Proctor  should  have  no  such  son,  then  over;  and  there  was 
no  son.  As  the  son  could  not  take  holy  orders  tilf  the  age  of  twenty- 
four,  the  limitation,  as  it  stood,  was  too  remote ;  but  it  was  argued, 
and  with  reason,  that  the  limitation  over  embraced  two  events, 
namely,  there  being  no  son,  and  that,  being  a  son,  he  did  not  take 
holy  orders,  and  that  tfcle  first  was  good.  But  the  court  held  that  they 
could  not  divide  the  expression,  and  were  clearly  of  opinion  that  the 
devise  to  the  son  was  void,  because  of  the  uncertainty  of  the  time 
when  he  would  take  holy  orders,  and  that  the  devise  over  was  also 
void :  "  for  the  words  of  the  will  would  not  admit  of  the  contingency 
being  divided,  as  was  the  case  in  Longhead  v.  Phelps  ;  and  there  was 
no  instance  in  which  a  limitation  after  a  prior  devise  which  was  void 
from  the  contingency  being  too  remote,  had  been  let  in  to  take  eflFect" 
Thus  the  court  have  gone  at  least  to  this  extent^  that  they  will  not 
hold  a  gift  over  in  words  comprising;  only  one  event,  though  involv- 
irfg  two  events  in  meaning,  as  made  on  two  events,  unless  the  tes- 
tator himself  has  so  expressed  it.  In  this  case  it  is  contended  that 
I  am  to  consider  the  words,  though  two  events  are  expressed,  aa  point- 
ing only  to  one  event.  The  words  "in  default  of  issue  of  the  body," 
mean  generally  a  failure  of  issue  at  any  time,  which  would,  of 
course,  embrace  a  failure  of  issue  at  any  particular  time.  But  when 
I  find  a  testator  using  words  which  would  embrace  all  time,  and 
using  words  which  would  embrace  one  event  within  the  other,  I  am 
bound  to  consider  that  he  did  not  use  the  general  words  in  the  sense 
in  which  the  court  would  use  them,  because  then  the  other  clause 
would  be  insensible.  As,  then,  I  have  before  declined  to  add  Xo  his 
words,  I  now  refuse  to  strike  out  his  words. 

But  there  is  another  view  of  the  question  which  is  in  my  mind 
satisfactory.  Lord  Hardwicke  lays  it  down  that  it  is  utterly  imma- 
terial in  a  will  what  words  come  first,  and  what  last;  and  I  am 
clearly  of  opinion,  therefore,  that  if  there  be  ambiguity  in  the  clause, 
I  am  at  perfect  liberty  to  clear  up  the  ambiguity  by  reading  it  thus : 
"And  in  case  of  his  not  leaving  any  issue  at  his  decease,  or  in  de- 
fault of  his  issue,"  meaning  "  if  upon  his  death  he  shall  leave  no 
issue  behind,  him,  or  if  he  do,  and  at  any  period,  however  remote, 
there  shall  be  a  failure  of  issue,  then  I  give  the  estate  over."  There 
is  nothing  insensible  in  this,  though  it  may  be  unnecessarily  express- 
ing in  the  former  branch  of  the  clause  what  would  be  included 
under  the  latter.  Nothing  is  so  dangerous  as  to  add  to  the  words 
of  a  will,  or  to  strike  out  words  which  admit  of  a  reasonable  inter- 
pretation ;  and  I  am  clearly  of  opinion  that  effect  can  be  given  to  this 
as  an  independent  clause,  and  that  the  gifts  over  are  perfectly  valid. 
I  shall,  therefore,  affirm  the  decision  of  the  court  below ;  and  I  shall 
reserve  the  other  question)  as  to  the  effect  of  the  shifting  clause,  for 
to-morrow  morning. 
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July  20.     The  Lord  Chancellor.     The  point  ia  this  case  now 
to  be  disposed  of  is  one  of  considerable  diiBcuity  and  complication. 
Under  the  will  of  Mrs.  Jodrell,  who  died  in  1775,  the  Jodrell  estate 
was  given  to  Mary  Jefferson  for  life,  then  to  her  sons  and  daughters 
in  tail,  with  cross  remainders  between  them ;  then  to  Sylvestra  Mony- 
penny  for  life, and  her  sons  and  daughters  in  tail;  then  to  Phillips  Mony- 
penny  for  life,  remainder  to  his  sons  and  daughters  in  Tike  manner; 
then  to  Thomas  Monypenny  for  life,  remainder  to  his  sons  and  daugh- 
ters in  like  manner ;  and  then  there  was  a  shifting*  clause,  "  that  if  the 
said  Phillips  Monypenny  and  Thomas  Monypenny,  or  either  of  them, 
their  or  either  of  their  issue,  male  or  female,  or  any  other  son  or  sons  of 
the  said  James  Monypenny,  of  Greenwich,"  (who  are  provided  for  by 
her  will,)  "  hereafter  to  be  born,  or  his,  their,  or  any  of  their  issue,  male 
or  female,  shall,  at  any  time  or  times,  be  or  become  entitled  to  an  es- 
tate  or  freehold,  or  inheritance  in  possession  of  or  in  messuages, 
lands,  tenements,  and  hereditaments,  in  the  said  county  of  Kent,  now 
of  or  belonging  to  my  cousin,  Robert  Monypenny,  Esq.,  of  Rolven- 
den,  elder  brother  of  the  aforesaid  James  Monypenny,  of  Greenwich, 
or  the  greatest  part  of  the  same  messuages,  lands,  tenements,  and 
hereditaments,  so  as  to  be  in  the  possession  or  in  the  actual  receipt 
of  the  rents  and  pro&ts  thereof,"  the  estate  was  to  shift  over.     In  re- 
gard, then  to  the  Jodrell  estate,  the  shifting  clause  was  to  operate  in 
case  any  of  the  parties  named  became  entitled  to  the  Maytham  Hall 
estate.     I  very  much  doubt,  looking  at  the  limitations  of  the  May- 
tham Hall  estate,  at  the  time  that  this  will  was  made,  and  the  sub- 
sequent acts  done  in  respect  of  that  estate,  (namely,  the  two  recove- 
ries suffered,)  whether  that  estate  ever  became  vested  in  a  person 
claiming  under  the  will  of  Mrs.  Jodrell,  in  a  way  to  make  her  estate 
go  over..    This  is  not  very  material,  as  I  am  not  now  dealing  with 
the  Jodrell  estate,  but  with  the  Maytham  Hall  estate.    The  Maytham 
Hall  estate  was  settled,  after  the  death  of  the  testator's  widow,  to 
Phillips  Monypenny  for  life,  then  to  his  first  unborn  son  for  life,  then 
came  the  void  remainders,  and  then  the  gift  over,  which   has  been 
held  to  be  good  upon  the  event  secondly  expressed.     In  1826,  Phil- 
lips Monypenny  was  tenant  for  life  in  possession,  being  at  that  time 
tenant  for  life  in  remainder  of  the  Jodrell  estate.     In  1836,  Sylvestra 
Hutton  died,  and  Phillips  Monypenny  then  came  into  possession  of 
the  Jodrell  estate,  and  the  Maytham   Hall  estate  was  then  to   go 
over,  as  if  Phillips  were  dead.     That  event,  however,  did  not  carry 
the  estate  to  Thomas  Gybbon  Monypenny,  because  the  death  of 
Phillips  Monypenny  would  not  have  done  so ;  because  if  there  had 
been  a  son  of   Phillips  Monypenny,  he  would  have  taken  it;  and 
Thomas  Gybbon  Monypenny  never  could  have  taken  it  unless  Phil- 
lips Monypenny  had  died  without  issue  living  at  his  death.  The  conse- 
quence is,  that  Thomas  Gybbon  Monypenny  did  not,  upon  the  estate, 
going  over,  acquire  an  estate  for  life ;  but  the  estate  remained  in  the 
trustees  for  whom  it  is  now  unnecessary  to  state.      In  1830,  Thomas 
Gybbon  Monypenny,  Phillips  Monypenny,  and  Sylvestra  Hutton  ex- 
ecuted mutual  cross  conveyances,  and  I  am  of  opinion  that  these  con- 
veyances are  binding  and  effectually  conveyed  whatever  estate  was 
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in  the  conveying  parties.  Thomas  Gybbon  Monypenny  also  suffered 
a  recovery  of  the  Jodrell  estate,  Sylvestra  Hutton  and  Phillips 
Monypenny  joining  in  the  deed,  making  a  tenant  to  the  priscipe; 
Phillips  Monypenny  also  suffered  a  recovery  of  the  Maytham  Hall 
estate,  under  which  he  claimed  the  fee  simple,  and  this  recovery  was 
recited  in  the  deed  by  which  Thomas  Gybbon  Monypenny  conveyed 
to  him  in  fee  whatever  estate  Thomas  G.  Monypenny  had  passed 
by  that  deed,  and  that  was,  in  consequence  of  the  shifting  clause,  a 
contingent  estate  for  life,  which  he  was  capable  of  transferring,  and 
which  he  did  transfer,  by  the  deed  mentioned,  to  Phillips  Monypenny 
absolutely ;  and  to  this  extent  the  parties  claiming  under  the  will 
of  Phillips  Monypenny  are  entitled.  On  the  death  of  Phillips  Mony- 
penny, Thomas  G.  Monypenny  became  entitled  to  a  life-estate  in  the 
Maytham  Hall  estate,  being  then  also  in  possession  of  the  Jodrell 
estate ;  and  the  question  arises  whether  the  shifting  clause  in  James 
Monypenny's  will  then  operated  or  not.  One  thing  is  clear,  that  the 
conveyance  by  Thomas  G.  Monypenny,  which  passed  his  contingent 
life-interest  to  Phillips  Monypenny,  would  not  prevent  the  operation 
of  the  shifting  clause ;  and  I  am  also  of  opinion  that  the  dealings 
by  Thomas  G.  Monypenny  with  the  Jodrell  estate  would  not  affect 
its  operation ;  because,  under  the  original  donation,  Thomas  G.  Mo- 
nypenny took  an  estate  tail,  and  by  the  recovery  this  estate  was 
enlarged  into  a  fee  simple.  I  am  of  opinion,  therefore,  that  notwith- 
standing that  recovery,  Thomas  G.  Monypenny  did  succeed  to  the 
Jodrell  estate  in  the  sense  of  the  term  as  used  in  the  shifting  clause 
of  James  Monypenny's  will,  and  that  the  clause  operated.  There  is 
lio  doubt  some  ambiguity  in  the  language  of  the  clause,  which  cer- 
tainly has  a  bearing  towards  the  clause  operating  only  once;  but  in 
the  subsequent  part  of  it,  the  testator  contemplates  two  events, 
namely,  his  said  brothers  or  either  of  them  becoming  entitled ;  and 
knowing  that  the  estate  was  settled  upon  those  persons  in  succession, 
he  provides  for  both  events,  though  he  seems  to  confine  the  clause  to 
one  only.  I  think,  *then,  that  the  true  construction  of  the  clause  is, 
that  it  was  to  operate  toties  quoties  as  to  the  parties  named ;  and  in 
the  events  that  have  happened,  namely,  the  death  of  Phillips  Mony- 
penny without  issue,  and  Thomas  G.  Monypenny  being  then  entitled 
to  the  Jodrell  estate,  the  Maytham  Hall  estate  went  over  to  the  son 
of  Thomas  G.  Monypenny,  as  if  Thomas  G.  Monypenny  had  been 
dead.  It  appears  to  me,  therefore,  though  the  case  is  very  compli- 
cated, that  the  decision  of  the  court  below  is  right. 

It  was  ultimately  arranged,  with  the  sanction  of  the  Lord  Chancel- 
lor, upon  the  understanding  that  no  further  proceedings  should  be 
taken  by  way  of  appeal,  that  the  costs  of  all  parties,  except  the  heirs 
in  gavelkind,  should  come  out  of  the  estate. 
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Harrison  v.  Round.^ 

Noyember  9  and  12,  1852.     ^ 

Deed —  Construction  —  Shifting  Ctame  -*-  Recovery  —  Mortgage  — 

Redemption  of  Land'Tax-^  Tenant  in  Tail. 

By  a  maniage  settlement,  estates  A  and  B  were  limited  to  the  husband  for  life,  with  re- 
mainder, as  to  estate  A,  to  the  first  son  of  the  marriage  in  tail  male,  with  remainder  to  the 
second  and  other  yoanger*  sons  in  tail  male ;  and  as  to  estate  B,  to  the  second  son  in  tail 
male,  with  remainder  to  the  third  and  other  younger  sons,  &c.  Proviso,  that  if  such  second 
or  other  younger  son  should  become  an  eldest  son,  and,  as  such,  entitled,  under  the  limita- 
tions of  the  settlement,  to  the  possession  of  the  estate  A,  then  estate  B  should  go  over  to 
the  person  next  entitled  under  the  limitations.  There  were  several  sons  of  the  marriage, 
the  eldest  of  whom  died  in  the  h'fetime  of  his  father,  without  issue.  The  fatlier  and  3ie 
second  son  (the  plaintitf)  joined  in  suffering  a  recovery  of  estate  A,  to  such  uses  as 
they  should  jointly  appoint,  and,  subject  thereto,  to  the  old  uses  of  the  settlement.  The 
father  and  the  plaintiff  then  executed  a  mortgage  of  estate  A,  for  a  sum  expressed  to  be 
paid  to  them  jointly,  and  the  deed  provided  for  a  reconveyance,  on  payment  of  the  mort- 
gage money,  to  the  uses  of  the  recovery  deed :  — 

Held,  that  on  the  death  of  the  father,  the  plaintiff,  notwithstanding  the  recovery  and  mort- 
gage, came  into  tlie  possession  of  estate  A,  under  the  limitations  of  the  settlement,  and 
that,  under  the  shifting  clause,  estate  B  passed  over  to  the  third  son. 

Ileld^  also,  that  the  father  and  the  plaintiff  had  power  to  have  so  dealt  with  the  estates  as  to 
prevent  the  operation  of  the  shifUng  clause. 

Fazakerly  ▼.  Ford,  4  Sim.  390,  and  Taylor  y.  7%e  Earl  of  Hdrewood,  3  Hare,  372,  approved 
of.        • 

The  proceeds  of  a  sale  of  part  of  the  estate  A  were,  in  the  lifetime  of  the  father,  applied  in 
redemption  of  the  land-tax  on  both  estates :  —  ^ 

Hdd^  that  the  circumstance  that  estate  B,  after  the  father's  death,  had  gone  over  to  the  third 
son,  did  not  give  to  the  second  son,  as  owner  of  estate  A,  any  equity  to  follow  the  money 
so  applied  for  the  benefit  of  estate  B. 

By  indentures  of  lease  and  release,  dated  the  9th  and  10th  of 
December,  1783,  and  made  between  John  Harrison  and  J.  H.  Harrison, 
the  grandfather  and  father  of  the  plaintiff,  and  the  defendant,  Thomas 
Thomas  Harrison,  of  the  first  part,  Sarah  Thomas  Fiske,  the  mother 
of  the  plaintiff  and  defendant,  of  the  second  part.  Sir  J.  CuUum  and 
James  Round,  trustees,  of  the  third  part,  and  certain  other  parties, 
trustees,  of  the  fourth  and  fifth  parts,  (being  the  settlement  made 
upon  the  marriage  of  J.  H.  Harrison  with  Sarah  T.  Fiske,)  John 
Harrison  conveyed  to  CuUum,  and  Round,  and  their  heirs,  a  mes- 
suage called  Copford  Hall,  and  certain  real  estates  hereinafter  called 
the  Copford  Hall  Estates,  to  the  use  of  John  Harrison  until  the 
intended  marriage,  and  after  the  marriage  to  the  uses,  &c.,  therein- 
after declared ;  and  Sarah  T.  Fiske  conveyed  to  CuUum  and  Round 
and  their  heirs,  certain  estates  of  which  she  was  seised  in  fee  simple, 
including  the  manors  of  Overhall  and  Netherhall,  and  the  advowson 
of  the  rectory  of  Thorpe  Morieux,  to  uses  for  the  benefit  of  J.  H.  Har- 
rison and  Sarah  T.  Fiske  for  life,  and  subject  to  such  uses  to  the  use 


^  22  Law  J.  Rep.  (n.  s.)  Cbanc.  322 ;  2  Be  Gez,  Macnaghten  &  Goidon,  190. 
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of  H.  Goodeve  Harrison  and  T.  Ruggles,  their  executors,  ficc,,  for  the 
term  of  500  years,  to  be  computed  from  the  death  of  J.  H.  Harrison; 
and  subject  to  the  term,  as  to  all  the  hereditaments  by  the  said 
indenture  conveyed,  (except  the  advowson  of  the  rectory  of  Thorpe 
Morieux,  and  the  manors  of  Overhall  and  Netherhall,  and  certain 
other  adjoining  estates,)  to  the  use  of  the  first  son  of  the  body  of  J. 
H.  Harrison  on  the  body  of  Sarah  T.  Fiske  to  be  begotten,  and  the 
heirs  male  of  the  body  of  such  first  born  son ;  and  in  default  of  such 
issue,  to  the  use  of  the  second,  third,  fourth,  fifth,  sixth,  seventh, 
eighth,  ninth,  and  all  and  evqry  other  sons  and  son  of  the  body  of»  J. 
H.  Harrison  on  the  body  of  Sarah  T.  Fiske  to  be  begotten,  severally, 
successively,  and  in  remainder,  one  after  another,  as  they  and  every 
of  them  should  happen  to  be  in  seniority  of  age  and  priority  of  birth, 
and  of  the  several  and  respective  heirs,  male,  of  the  body  and  bodies 
of  all  and  every  such  son  and  sons ;  the  elder  of  such  sons  and  the 
heirs  male  of  his  body  being  always  preferred  and  to  take  before  the 
younger  of  such  sons  and  the  heirs  male,  of  his  and  their  body  and 
bodies,  with  remainders  over.  And  as  to  the  manors  of  Overhall 
and  Netherhall,  and  the  advowson  of  the  rectory  of  Thorpe  Morieux, 
subject  to  the  life  estates  and  the  terms  by  the  deed  therein  created 
and  limited,  in  case  there  should  be  an  eldest  and  one  or  more  other 
son  or  sons  of  the  marriage,  to  the  use  of  the  second  son  of  the  body 
of  J.  H.  Harrison  on  the  body  of  Sarah  T.  Fiske  to  be  begotten,  and 
the  heirs  of  the  body  of  such  second  son ;  and  in  default  of  such 
issue,  to  the  use  of  the  third,  fourth,  fifth,  sixth,  seventh,  eighth, 
ninth,  and  all  and  every  other  sons  and  son  of  the  body  of  J.  H. 
Harrison  on  the  body  of  Sarah  T.  Fiske,  (other  than  an  eldest  son,) 
severally  and  successively,  and  of  the  several  and  respective  heirs  of 
the  body  and  bodies  of  all  and  every  such  sons  and  son ;  with  divers 
remainders  over.  And  by  the  same  deed  it  was  provided,  that  in 
case  it  should  happen  that  the  second,  third,  or  any  other  younger 
son  or  sons  of  the  marriage  should  become  an  eldest  or  only  son, 
and  as  such  should  become  entitled  to  the  actual  possession  or  to 
the  receipts  of  the  rents  and  profits  of  the  Copford  Hall  estates,  and 
the  hereditaments  first  thereinbefore  limited  therewith,  to  the  first  son 
of  the  body  of  J.  H.  Harrison  on  the  body  of  Sarah  T.  Fiske  to  be 
begotten,  by  and  under  the  limitations  and  provisions  thereinbefore 
contained,  or  there  should  be  any  issue  of  the  second,  third,  or  such 
other  younger  sons  of  the  body  of  J.  H.  Harrison  on  the  body  of 
Sarah  T.  Fiske  to  be  begotten,  who  should  become  entitled  as  afore- 
said to  the  Copford  Hall  estates  and  the  other  hereditaments  limited 
therewith  as  aforesaid,  then,  and  an  such  case,  the  use  and  estate 
of  and  in  the  manors  of  Overhall  and  Netherhall,  and  the  advow- 
son of  the  rectory  of  Thorpe  Morieux,  and  the  other  hereditaments 
thereby  limited  to  the  second,  third,  and  other  younger  sons  of  the 
marriage,  and  their  respective  issue,  who  should  or  might  so  respect- 
ively happen  to  become  entitled  to  the  Copford  Hall  estates  and  the 
hereditaments  limited  therewith,  should,  from  thenceforth,  cease,  de- 
termine, and  be  void,  as  if  the^  second,  third,  or  such  other  younger 
son  or  sons,  or  their  respective  issue,  becoming  entitled  as  aforesaid. 
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was  or  were  respectively  dead,  without  issue  of  his  or  their  body  or 
respective  bodies.  And  thereupon,  and  so  often  as  the  same  should 
happen,  the  manors  of  Overhall  and  Netherhall,  and  the  advowson  of 
the  rectory  of  Thorpe  Morieux,  and  the  hereditaments  limited  there- 
with, should  go  over  unto  the  person  or  persons  who,  by  virtue  of  the 
limitations  therein  contained,  should  be  next  entitled  to  take  and  enjoy 
the  hereditaments  last  mentioned,  in  case  the  second,  third,  or  such  other 
younger  son  or  sons,  or  their  respective  issue,  so  as  aforesaid  becom- 
ing entitled  to  the  Copford  Hall  estates  and  the  hereditaments  limi- 
ted therewith,  was  or  were  respectively  dea.d,  without  issue.  The 
indenture  then  contained  a  declaration  of  the  trusts  of  the  term  of 
500  years,  for  raising  portions  for  the  younger  children  of  the  mar- 
riage ;  and  also  power  of  sale  and  exchange  of  the  hereditaments 
comprised  in  the  settlement,  the  purchase-moneys  to  be  Invested  in 
lands  to  be  settled  to  the  like  uses. 

There  was  issue  of  the  marriage  ten  children,  that  is  to  say,  J.  H. 
Harrison,  the  first  son,  (who  died  in  1811,  in  the  lifetime  of  his 
parents,  an  infant,  and  without  having  been  married,)  the  plaintiff, 
Fiske  Goodeve  Harrison,  the  second  son,  the  defendant  Thomas 
Thomas  Harrison,  the  third  son,  and  a  fourth  son  since  deceased,  and 
six  daughters.  In  1834,  the  plaintiff,  being  then  of  age,  joined  with 
his  father  in  suffering  a  recovery  of  a  large  part  of  the  estates  called 
the  Copford  Hall  estates;  and  in  the  deed  to  lead  the  uses  of  the 
recovery,  it  was  declared  that  such  recovery  should  enure  to  such 
uses  as  J.  H.  Harrison  and  the  plaintiff  should,  during  their  joint 
lives,  by  deed  or  instrument  in  writing,  executed  as  therein  men- 
tioned, appoint;  and  in  default  of,  and  until,  and  subject  to  such 
appointment,  to  the  uses,  upon  and  for  the  trusts,  intents,  and  pur- 
poses, and  with,  under,  and  subject  to  the  powers,  provisos,  agreements, 
and  declarations,  to,  for,  upon,  with,  under,  and  subject  to  which  the 
same  premises  ^vere,  and  stood  limited  and  settled  immediately  before 
the  execution  of  the  sealing  and  delivery  of  the  recovery  deed.  In 
June,  1825,  the  plaintiff  joined  with  his  father  in  mortgaging  in  fee 
the  premises  comprised  in  the  recovery  and  the  recovery  deed  for  the 
sum  of  5,560/.  135. ;  and  in  the  proviso  for  redemption  it  was  de- 
clared that,  upon  payment  of  the  mortgage  money  and  interest,  the 
mortgagee  should  reconvey  the  mortgaged  premises  to  the  uses,  upon 
and  for  the  trust9,  intents,  and  purposes,  and  with,  under,  and  subject 
to  the  powers,  &c.,  in  the  recovery  deed,  limited  or  declared  of  and 
concerning  the  same.  The  sum  of  5,560/.  135.  was  divided  between 
the  plaintiff  and  his  father.  In  1827,  the  defendant,  T.  T.  Harrison, 
on  the  occasion  of  his  marriage,  joined  with  his  father  in  suffering  a 
recovery  of  the  manors  of  Overhall  and  Netherhall,  and  the  advow- 
son of  Thorpe  Morieux,  and  the  estates  limited  therewith  by  the 
settlement  of  1783,  considering  himself,  as  the  second  surviving  son 
of  the  marriage,  entitled  to  those  estates  after  the  decease  of  his 
father  and  mother.  The  plaintiff's  mother,  Sarah  T.  Harrison,  died 
in  1825,  and  the  father,  J.  H.  Harrison,  died  in  1839. 

In  1846,  the  present  suit  was  instituted,  the  plaintiff  thereby  insist- 
ing that,  by  reason  of  the  recovery  of  1824,  he  had  not  become  enti- 
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tied  to  the  Copford  Hall  estate,  '^by  and  under  the  limitations  and 
pro.visions"  contained  in  the  settlement  of  1783;  and  that,  conse- 
quently, the  shifting  clause  in  that  settlement  had  not  operated  to 
pass  over  to  the  defendant,  T.  T.  Harrison,  the  Overhall  and  Netbcr- 
hall  estates. 

The  cause  came  on  to  be  heard,  before  Wigram,  V.  C,  on  the 
13th  of  July,  1848,  when  a  special  case  was  directed  for  the  opinion 
of  the  court  of  common  pleas.  The  special  case  was  argued  in 
February,  1850,  and  the  certificate  of  that  court  was  against  the 
plaintiff's  claim. 

On  the  9th  of  March,  1852,  the  cause  came  on  to  be  heard  before 
Vice- Chancellor  Sir  James  Parker,  upon  further  directions,  on  the 
equity  reserved,  and  on  the  certificate  of  the  court  of  Common  Pleas, 
when  an  order  was  made  dismissing  the  bill,  so  far  as  regarded  the 
claim  of  the  plaintiff  to  the  Overhall  estate ;  and  declaring  that,  in 
the  events  which  had  happened,  the  defendant,  T.  T.  Harrison,  was 
entitled,  by  virtue  of  the  shifting  clause  in  the  settlement  of  1783,  to 
the  estates  limited  to  the  second  and  other  younger  sons  of  the  mar- 
riage. 

The  plaintiff  appealed  from  this  order. 

Bethell  and  Rogers^  in  support  of  the  appeal,  contended  that  the 
plaintiff,  by  reason  of  the  recovery,  was  not  in  possession  of  the 
estate  under  the  settlement  of  1783 ;  and  the  fact  that  the  mortgage 
was  created  by  his  own  act,  and  partly  for  his  own  benefit,  would 
not  alter  the  case ;  for  the  court  would  always  construe  strictly  pro- 
visions for  divesting  estates. 

Doe  d.  Luscombe  v.  YateSj  5  B.  &  Aid.  544 ;  The  Earl  of  Scarb(h 
rough  V.  Doe  d.  Savile^  3  Ad.  &  E.  897 ;  Fazakerly  v.  Ford^  4  Sim. 
390 ;  s.  c.  1  Ad.  &  E.  897 ;  Stackpole  v.  Stackpole,  4  Dru.  &  War. 
320 ;  Taylor  v.  The  Earl  of  Harewood,  3  Hare.  372  ;  BurreU  v.  I%e 
Earl  of  Egremontj  7  Beav.  205 ;  Forbes  v.  Moffatt,  18  Ves.  384. 

W,  P.  Wood  and  J,  V.  Prior^  in  support  of  the  order  of  the  Vice- 
Chancellor.  By  virtue  of  the  settlement  the  son  is  enabled  to  suffer 
a  recovery,  and  to  get  possession  of  the  estate.  He  then  raottgages 
the  estate  for  his  own  benefit ;  and  subject  thereto,  the  estate  is  set- 
tled to  the  old  uses.  He  has  then  the  estate,  and  the  money  raised 
upon  it  He  cannot  complain  if  the  estate  comes  to  him  diminished 
by  his  own  act,  and  for  his  own  benefit.  The  mortgage,  being 
merely  a  charge,  does  not  affect  the  estate;  and  on  this  ground  it  is 
that  a  mortgage  is  held  not  to  be  a  revocation  of  a  will  —  Butler's 
note  to  Co.  Litt.  327,  a.  By  the  recovery,  the  son  merely  enlarged 
the  estate  he  took  under  the  settlement. 

Belhell  replied. 

The  Lord  Chancellor.  This  case  differs  firom  any  that  has 
been  before  the  court.  By  the  settlement  in  question,  estate  A  was 
settled  upon  the  first  and  other  sons  in  tail  male  in  the  ordinary 
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way,  and  estate  B  was  settled  upon  the  second  and  other  younger 
sons  in  tail ;  and  to  prevent  the  two  estates  being  united  i^  one  per- 
son, it  was  provided,  that  in  case,  &c.-*— [His  lordship  here  read  the 
shifting  clause.]  —  The  facts  are,  that  the  second  son,  by  the  death 
of  his  elder  brother,  became  the  first  son,  and,  eis  such,  entitled,  as 
tenant  in  tail  male  in  remainder  expectant  on  his  father's  death,  not 
only  to  the  Copford  Hall  estate,  originally  limited  to  the  first  son,  but 
also  to  the  Overhall  estate,  originally  limited  to  the  second  son. 
After  the  death  of  the  first  son,  the  father  and  the  second  son  joined, 
in  1824,  in  suffering  the  recovery  upon  which  the  present  question 
turns.  By  the  recovery  deed,  the  father  and  son  conveyed  to  the 
tenant  to  the  prwcipe  during  the  joint  lives  of  the  father  and  the  per- 
son to  whom  the  Conveyance  was  made,  so  as  to  leave  in  the  father 
the  reversion  of  his  life  estate ;  and  there  was  what  is  called  the 
100,000/.  clause  for  Restoring  the  father's  life  estate ;  which  shows, 
that,  to  that  extent  at  least,  the  parties  intended  to  leave  it,  as  far  as 
they  could,  unaffected  by  the  operation  of  the  recovery.  The  uses 
declared  by  the  recovery  were,  to  the  joint  appointment  of  the  father 
and  the  son,  and  in  default  of,  and  until  such  appointment,  and  sub- 
ject thereto,  to  the  old  uses  of  the  settlement  of  1783.  The  effect  of 
this  was,  that  in  this  court,  subject  to  the  exercise  of  the  power  of 
appointment,  the  estate  remained  settled  precisely  in  the  same  way 
as  if  no  recovery  had  been  suffered ;  and  if  no  mortgage  had  been 
created,  it  is  impossible  to  say  that  the  strict  terms  of  the  proviso 
had  not  been  complied  with  by  the  son,  after  the  death  of  his  father, 
coming  into  possession  of  the  Copford  Hall  estate. 

The  recovery,  therefore,  did  not  so  alter  the  estate  as  to  prevent 
the  operation  of  the  proviso ;  for  there  is  no  rule  of  law  requiring  so 
strict  a  construction  on  the  proviso  as  to  prevent  the  intention  of  the 
parties  having  its  fair  effect  and  operation  given  to  it.  It  is  un- 
doubted, that,  by  force  of  the  power  of  appointment,  the  father  and 
son  might  have  disposed  of  the  estate  in  a  way  which  would  have 
defeated  the  uses  of  the  settlement ;  and  the  question  is,  what  is  the 
effect  of  what  they  have  done  ?  Their  acts  were  these  :  they  convey 
jointly  to  a  mortgagee  in  fee  to  raise  a  sum  of  6,000/.,  which,  on 
the  face  of  the  instrument,  appears  to  have  been  paid  to  the  father 
and  son,  with  a  proviso  for  redemption  and  for  reconveyance  to  the 
uses  upon  which  the  estate  then  stood  settled.  So,  then,  no  neiw 
estates  were  created  by  the  operation  of  the  recovery ;  there  was, 
indeed,  a  charge  created  i^hich  bound  the  estates  in  settlement,  and 
so  far  the  deed  operated  to  bind  the  inheritance ;  but,  subject  to 
the  charge,  the  old  uses  remained  just  as  operative  as  they  could 
possibly  have  been  independenl^of  the  charge.  The  question,  there- 
fore, simply  is,  whether  the  effect  of  this  charge  was  to  prevent  the 
operation  of  the  proviso. 

There  is  no  ground  in  this  case  for  the  objection  that  the  operation 

gof  this  proviso  is  to  create  a  perpetuity  ;  when  the  event  happens  on 

^hich  it  is  to  take  effect,  the  estate  will  go  as  a  remainder  after  a 

previous  estate ;  and  it  is  capable  of  being  barred.     But  it  is  said, 

that  a  proviso  of  this  kind  is  not  to  have  an  enlarged  construction 
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given  to  it ;  that  is  tnie ;  but  still,  as  the  party  creating  the  estate  has 
a  right  to  defeat  it,  a  fair  and  reasonable  constraction  must  be  given 
to  the  words  he  has  used  for  that  purpose.  Those  words  are,  that  if 
the  second  son  should  become  an  eldest  son,  and,  as  such,  become 
entitled  to  the  actual  possession  or  to  the  receipt  of  the  rents  and 
profits  of  the  Copford  Hall  estate,  then  the  uses  limited  to  himi  as 
such  second  son  shall  cease  and  determine.  No  doubt,  independents 
ly  of  the  mortgage,  he  has  become  an  eldest  son,  and  as  such  entitled 
to  the  possession  and  the  receipt  of  the  rents  and  profits  of  the  Ck>p- 
ford  Hall  estate ;  and  it  was  only  as  such  second  son  that  he  ac- 
quired the  estate  as  tenant  in  tail  under  the  settlement.  That  estate 
is  not  afTected  by  the  mortgage  deed ;  because,  in  the  consideration 
of  a  court  of  equity,  his  estate  created  by  the  equity  of  redemption  ia 
precisely  the  same  estate  as  the  legal  estate  limited  to  him  by  the 
settlement  itself;  the  inheritance  is  not  affected  by  the  mortgage,  but 
a  charge  only  is  created.  In  point  of  fact*  and  truth,  be  took 
the  estate  under  the  limitations  of  the  settlement ;  for  the  settlement 
gave  it  to  him,  the  recovery  deed  restored  it  to  him,  and  the  mort- 
gage deed  kept  it  in  him  ;  and  no  act  has  been  done  to  take  it  oat 
of  him;  and,  therefore,  in  my  view  of  the  case,  he  mast  be  consi- 
dered as  now  being  tenant  in  tail  under  the  settlement. 

But  the  ai]gments  in  this  case  certainly  went  too  far.  It  was  said, 
that  if  this  estate  had  been  sold,  I  must  consider  the  purchase*money 
precisely  in  the  same  condition  as  if  the  estate  had  come  to  the  party. 
1  am  not  called  upon  to  give  an  opinion  upon  that  point ;  bat  I 
doubt  whether  it  would  be  possible  to  maintain  such  an  ailment 
I  have  no  authority  to  prevent  the  full  exercise  of  their  rights  by  the 
persons  entitled  to  the  Copford  Hall  estate,  of  disposing  of  that 
estate  just  as  they  think  proper;  and  if  they  do  an  act,  which, 
according  to  law,  would  prevent  the  operation  of  the  shifting  clause, 
so  as  that  the  Copford  Hall  estate  should  never  never  come  into  the 
possession  of  the  second  son  under  the  limitations  of  the  deed,  I 
agree  entirely  with  the  argument,  that  they  would  have  a  right  to  do 
so ;  and  that  it  would  not  be  in  the  power  of  this  court  to  cat  down 
the  effect  of  what  they  had  done.  So  again,  with  regard  to  mort- 
gages, the  argument  has  been  carried  too  far :  for  I  take  the  law  to 
be  clearly  setttled  on  that  point.  Where,  as  in  Fazakerly  v.  Ford^ 
t^e  limitations  of  the  one  estate  are  extrinsic  to  the  settlement  con- 
taining the  shifting  clause,  there,  if  a  charge  is  created  (for  the  charge 
takes  away  so  much  of  the  estate  as  is  req^red  to  be  sold  or  appro- 
priated for  its  satisfaction,)  the  clause  will  not  operate ;  and  it  is  im- 
possible to  contend  that,  because  the  mortgagee  is  not  entitled  to 
receive  the  rents  till  notice,  that  will^ake  any  difference.  The  real 
question  is,  whether  the  estate  came  to  the  party  under  the  settle- 
ment within  the  meaning  of  the  proviso. 

This  brings   us  to  the  very  nice  and  important  point  which   I 
have  now  to  decide.     I  fully  admit  that  the  father  and  son  migl^ 
have  dealt  with  the  Copford  Hall  estate  as  they  pleased ;  they  migt^ 
have  settled  it ;  they  might  have  sold  it,  and  dealt  with  the  proceeds 
as  they  thought  proper ;  or  they  might  have  given  it  to  a  third  per- 
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son,  from  whom  the  plaintiff  might  have  afterwards  derived  title.     I 
do  not  mean  to  say  a  word  to  break  in  upon  or  diminish  the  power 
of  the  persons  entitled  to  the  Copford  Hall  estate.     Here,  the  second 
son,  being  entitled  in  remainder  to  the  Overhall  estate,  which  was 
to  go  over  if  the  Copford  Hall  estate  came  to  him,  and  being  entitled 
on  the  death  of  his  elder  brother  to  the  Copford  Hall  estate  in  re- 
mainder expectant  on  the  death  of  his  father,  he  and  his  father  en- 
tered into  the  arrangements  mentioned.     Can  it  then  be  contended 
that,  because  the  son  had  anticipated  a  portion  of  the  estate  which 
has  devolved  upon  him,  the  estate  itself  has  not  come  to  him  under 
the  limitations  of  the  deed  within  the  view  of  the  proviso  ?     Sup- 
pose that,  witliout  the  assistance  of  his  father,  he  had,  as  tenant  in 
tail,  executed  a  deed  of  mortgage,  could  anybody  have  said  that  such 
an  anticipation  would  have  prevented  the  operation  of  the  proviso  ? 
Could  he  not,  consistently  with  the  proviso  and  settlement,  have  ex- 
ercised his  right,  and  yet  have  left  the  proviso  to  operate  upon  his 
becoming  entitled  on  his  father's  death  ?     Then,  what  is  the  effect  of 
the  father  and  son  joining  in  the  act  ?     When  they  mortgage  and 
receive  the  money  jointly,  and  there  is  no  evidence  of  the  way  in 
which  the  money  was  appropriated^  it  must  be  considered,  in  law,  that 
the  money  was  received  by  them  in  respect  of  their  several  interests. 
Therefor*^  the  payment  of  the  whole  of  the  interest  would  most  pro- 
perly fall  upon  the  father,  who  would  take  such  a  portion  of  the  prin- 
cipal money  as  would  represent  his  life  interest ;  and  the  son  would 
take  that  portion  which  represented  his  interest  in  remainder ;  and 
in  that  way  the  son  will  get  the  whole  benefit  of  the  charge ;  and, 
when  he  comes  into  possession  of   the  estate  burdene4  with  the 
charge,  it  cannot  be  asserted  in  a  court  of  justice  that  he  has  the 
estate  burdened  beyond  the  benefit  he  has  received.     It  is  a  charge 
created  by  himself,  and  of  which  he  has  had  the  full  benefit.     There- 
fore, if  by  a  settlement  estate  A  is  given,  subject  to  a  life  interest  in 
the  father  to  the  first  son,  and  estate  B  is  given  to  the  second  son, 
subject  as  aforesaid,  with  a  proviso  that  if  estate  A  shall  come  t« 
the  second  son  estate  B  shall  go  over  to  the  third,  and  if  the  second 
son,  having  become  entitled  to  estate  A,  chooses  to  anticipate  his 
remainder,  can  it  be  said  that,  according  to  the  intention,  no  rule  of 
law  standing  in  the  the  way,  that  son  has  not  come  into  possession 
of  the  property  in  the  way  the  settlor  intended  ?     Such  an  anticipa- 
tion cannot  prevent  the  operation  of  the  proviso.     The  son  may  have 
got  a  benefit,  not  within  the  exact  terms  of  the  settlement ;  but  he 
has  not  got  less  than  was  intended  for  him.     The  argument  is,  that 
the  act  done  is  against  the  settlement.     This  is  not  so  :  it  was  done 
under  the  settlement,  pursuant  to  and  consistently  with  it;  it  throws 
no  charge  upon  the  estate  which  the  son  himself  did  not  create.     If 
he  had  created  it  after  his  father's  death,  it  could  not  have  affected 
the  proviso,  for  the  estate  would  then  have  gone  over ;  and  the  fact 
of  its  being  created  in  his  father's  lifetime  will  not  hinder  the  opera- 
tion of  the  proviso. 

Upon  a  full  consideration  of  the  case,  there  appears  to  me  to  be  no 
doubt ;  and  without  meaning  to  break  in  upon  any  rule  of  law  as 

48* 
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regards  the  rights  of  the  parties  over  the  first  estate,  I  am  of  opinion 
that  no  act  has  been  done  to  take  the  estate  out  of  settlement.  The 
son  has  anticipated  part  of  his  estate ;  he  takes,  subject  to  a  charge 
which  is  of  his  own  creation,  and  he  has  every  benefit  intended  for 
him  by  the  author  of  the  settlement.  Now,  there  is  a  singular  cir- 
cumstance in  this  case  to  which  regard  may  be  had  in  determining 
the  intention  of  the  father  and  son.  Did  they  intend  to  defeat  the 
limitation  oVer  ?  If  so,  they  might  have  suffered  a  recovery  of  the 
Overhall  estate;  but  they  did  no  such  thing.  In  the  first  place,  by  the 
recovery  deed  an  anxious  intention  is  exhibited,  as  I  have  already  ob« 
served,  to  protect  the  father's  life-estate.  The  father,  believing  »to- 
neously  that  the  Overhall  estate  had  already  shifted,  joins  with  his 
third  son  in  suffering  a  recovery  of  that  estate,  and  settUng  it  to  other 
uses.  Clearly,  therefore,  he  never  would  have  joined  in  any  act  in 
respect  of  the  Copford  Hall  estate  which  would  have  prevented  the 
operation  of  the  proviso.  If,  therefore,  any  rule  of  law  compelled  me 
to  decide  with  the  appellant,  I  must  necessarily  subvert  every  inten* 
tion  of  the  father,  and  every  idea  of  his  as  to  the  consequences  of  the 
acts  he  has  done. 

I  think  that  Fazakerly  v.  Ford  was  rightly  decided,  as  also  the 
case  before  Vice-Chancellor  Wigram,  Taylor  v.  The  Earl  of  Bare* 
wood;  for  where  an  estate  is  once  fairly  taken  out  of  the  atttlement, 
it  matters  not  that  it  comes  back  again  to  the  same  party,  if  it  does 
not  come  in  the  manner  intended  by  the  settlement.  I  must,  there- 
fore, disallow  this  appeal ;  but  as  the  point  is  one  of  so  much  nicety, 
I  shall  not  give  costs. 

A  collateral  point  in  the  case  was  then  mentioned,  which  had  not 
been  dealt  with  by  the  judgment  of  the  Vice-Chancellor. 

It  appeared  that  a  sum  of  3,000^,  which  in  the  lifetime  of  the  eld- 
est son  had  been  raised  by  sale  of  part  of  the  Copford  Hall  estates, 
had  been  applied  in  the  redemption  of  the  land-tax  on  both  the  es- 
tates. It  was  now  contended  that  the  now  eldest  son  was  entitled 
to  be  recouped  so.  much  of  that  sum  as  had  been  expended  in  the 
redemption  of  the  land-tax  on  the  Overhall  estate. 

The  Lord-Chancellor.  At  the  time  the  money  was  so  expended, 
the  same  person  was  tenant  in  tail  of  both  estates.  Cooid  he  call 
for  any  account  in  respect  of  the  money  so  expended  ?  I  apprehend 
not.  That  one  of  the  estates  afterwards  went  over  was  mere  acci" 
dent ;  and  this  would  not  give  the  party  any  equity  to  call  for  an 
apportionment,  so  as  to  bring  the  money  back  into  settlement. 


COURTS  OF  CHANCERY,  1862.        671 


Gordon  v.  Jewon. 


JSx  parte  The  Justices  op  the  Peace  op  the  County  op  Essex.^ 

JannuT  17,  1853. 

Amendment  —  Order — Lapse  of  Time. 

Afler  a  lapse  of  tweaty-fonr  yeazs  the  court  rectified  an  error  in  an  order  feongh  the  recorda 

had  been  deposited  in  the  Tower.  ''^** 

On  the  18th  of  December,  1829,  the  Court  of  Exchequer  made  an 
order,  which  contained  a  direction  to  pay  the  costs  of  the  respondents 
to  'William  Freshfield,  instead  of  James  William  Freshfield.  The 
costs  were  taxed  and  checks  for  the  amount  of  the  costs  were  drawn 
by  the  Accountant-General  in  the  name  mentioned  in  the  order,  but  he 
refused  to  part  with  them  in  consequence  of  the  misnomer.  The  re- 
cords in  the  meantime  had  been  removed  and  deposited  in  the  Tower. 

Cbtton,  under  these  circumstances,  asked  that  the  order  might  be 
rectified  by  inserting  the  name  of  "  James  "  before  the  names  "  William 
Freshfield." 

The  Master  of  the  Rolls.  You  may  take  the  order,  and  Mr. 
Davis,  the  registrar,  must  attend  at  the  Tower,  to  make  the  requisite 
alteration.^ 


Gordon  t?.  Jesson.* 

January  31,  1853. 

Revivor  i  Order  for '^  16  Sp  16  Vict  c.  86,  s,  62. 

It  is  an  order  of  course  to  rerire  a  suit  a^inst  an  official  assignee,  whose  predecessor,  a 

defendant)  had  died  without  putting  in  his  answer. 

The  defendant,  Richard  Valpy,  the  official  assignee  of  a  bankrupt, 
died  before  putting  in  his  answer,  and  Thomas  Bittleston  was  ap- 
pointed the  official  assignee  in  bis  pla^e. 

Beavan  moved,  under  the  16  &  16  Vict.  c.  86,  s.  62,  for  an  order  to 
revive  this  suit  It  was  possible  that  a  question  might  arise,  whe- 
ther, under  the  Bankrupt  Act,  12  &  13  Vict.  c.  106,  s.  157,  the  new 


^  22  Law  J.  Rep.  (n.  s.)  Chanc.  828. 

2  See  Fearon  ▼.  Destrisay,  21  Law  J.  Rep.  (s(,  s.)  Chanc.  511 ;  8.  C.  11  £ng.  Rep.  165. 

3  22  Law  J.  Rep.  (zr.  s.)  Chanc.  828. 
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assignee  ought  not  to  be  substituted,  it  having  apparently  been  held 
that  this  only  applied  to  the  plaintiff's  assignee.  Bainbrigge  v.  Blair ^ 
Younge,  386  ;  Mendham  v.  Robinson^  1  Myl.  &  K.  217 ;  Man  v.  Rick- 
ettSj  7  Beav.  484.  An  affidavit  also  had  not  been  made  in  support 
of  this  application,  as  the  first-mentioned  act  provided  that  the  usual 
supplemental  decree  might  be  obtained  as  of  course,  upon  an  allega- 
tion of  the  abatement 

The  Master  of  the  Rolls*  No  affidavit  is  necessary ;  I  will 
make  the  usual  order  in  this  case,  but  in  future  these  orders  must  be 
obtained  as  of  course. 


Swinborne  v.  Nelson.^ 

December  10  and  11,  1852;  January  28, 1853. 

Discovery  —  Pleading'  —  Answer  —  Insvfficiency. 

Upon  a  bill  charging  the  defendant  with  infringing  the  plaintiff's  patent,  and  asking  for  aa 
account  of  his  dealings  and  transactions,  and  seeking  to  make  him  answerable  for  the  profits 
received  by  him  in  consequence  of  the  infringement :  — 

Bdd^  that  the  defendant  must  answer  the  interrogatories,  though  he  disputes  the  title  of  the 
plaintiff,  and  insists  that  the  discovery  will  be  an  act  of  oppression  upon  him,  and  that 
there  was  little  probability  that  the  court,  at  the  hearing,  would  direct  an  account  npon  the 
facts  if  disclosed. 

• 

This  bill  was  filed  by  Thomas  Chalk  Swinborne  and  Richard 
Archer  Wallington  against  George    Nelson  and  Thomas  Bellamy 
Dale,  to  obtain  an  account  of  all  articles  manufactured  and  sold  by 
the  defendants,  or  by  any  persons  by  their  order  or  for  their  use,  since 
the  24th  of  May,  1848,  under  the  names  of  Nelson's  Gelatine  Isin- 
glass, Nelson's  Patent  Refined  Isinglass,  Hand*cut,  extra  quality,  and 
Nelson's  Patent  Isinglass,  and  to  obtain  payment  of  the  profits  made 
'  thereby.     It  also  asked  that  they  might  be  restrained  from  manufac- 
turing or  selling  under  the  names  aforesaid,  or  any  other  names  whatr 
soever,  any  articles  in  imitation  of  the  articles  manufactured  and  sold 
by  the  plaintiffs,  under  the  names  of  Patent  Refined  Isinglass  and 
Patent  Isinglass,  and  also  from  manufacturing  or  selling  any  articles 
under  or  by  virtue  or  in  imitation  of  the  process,  or  any  part  of  the 
process  described  in  a  specification  dated  the  24th  of  May,  1848,  or 
otherwise  infringing  the  plaintiff's  rights  under  certain  letters  patent, 
dated  the  24th  of  November,  1847. 

The  bill  stated  that  George  P.  Swinborne,  previous  to  1847,  had 
discovered  a  novel  mode  of  manufacturing  gelatine  and  gelatinous 
substances,  and  that  on  the  24th  of  November,  1847,  he  obtained  let* 
ters  patent,  which,  after  reciting  that  he  had  invented  certain  improve* 


1  22  Law  J.  Bep.  (n.  s.)  Cbanc  Sdl. 


COURTS  OF  CHANCERY,  1852.        573 


Swinborne  v.  Nekon. 


ment3  in  the  manufacture  of  gelatinous  substances,  granted  the  sole 
privilege  of  using,  exercising,  and  vending  his  inventions  in  England, 
&c.  That  George  Nelson  and  Thomas  Bellamy  Dale  had,  for  seve- 
ral years  previous  to  the  plaintiff's  patent,  been  manufacturers  of 
isinglass  and  gelatine  at  Emscott  Mills,  near  Leamington,  and  were 
aware  of  the  processes  in  use,  and  that  on  the  22d  of  May,  1837,  George 
Nelson  obtained  letters  patent  for  certain  new  processes  in  the  manu- 
facture  of  gelatine. 

On  the  23d  of  March,  1839,  Greorge  Nelson  obtained  other  letters 
patent  for  a  new  method  of  manufacturing  gelatine,  but  upon  hearing 
of  the  plaintiff's  patent,  he  desired  some  information  respecting  the 
process,  and  opened  a  communication  with  G.  P.  Swinborne  ;  who, 
through  the  plaintiff,  R.  A.  Wallington,  offered  to  sell  the  patent  to 
the  defendants,  and  guarantee  <'  that  it  was  valid  and  totally  distinct 
from  any  of  the  processes  previously  used  by  G.  Nelson  &  Co.,  and 
that  articles  similar  to  samples  produced  could  b^  manufactured,  in 
wholesale  quantities,  at  prices  to  be  stated,  and  that  the  manufacture 
should  take  place  upon  the  defendants'  works,  and  that  the  sum  to  be 
paid  for  the  patent  should  be  fixed,  but  that  payment  should  be  con- 
ditional upon  the  performance  of  the  terms  to  be  guaranteed  by  G. 
P.  Swinborne ; "  but  this  was  declined  by  the  defendants,  who  required, 
before  entering  into  any  arrangement  respecting  the  price,  that  the 
whole  secret  should  be  disclosed  to  them ;  but  ultimately,  with  their 
privity,  and  with  a  view  to  carry  out  the  proposed  sale,  it  was  ar- 
ranged that  the  plaintiffs  should  open  a  manufactory  in  Essex,  and 
supply  the  defendants  with  such  articles  as  the  plaintiffs  could  manu- 
facture wholesale;  and  accordingly,  on  the  12th  of  February,  1848, 
the  letters  patent  of  the  24th  of  November,  1847,  were  assigned  to  R. 
A.  Wallington,  with  full  power  to  use  it  upon  his  paying  to  G.  P. 
Swinborne,  his  executors,  administrators,  or  assigns,  a  royalty  after 
the  rate  of  10/.  for  every  lOOi.,  which  should  be  received  on  the  sale 
of  all  articles  and  goods  manufactured  under  the  patent     # 

The  plaintiffs  accordingly  erected  a  manufactory  at  Coggeshall,  in 
the  county  of  Essex,  and  G.  P.  Swinborne  manufactured  the  articles 
and  forwarded  samples  to  the  defendants,  but  they  declined  to  pur- 
chase the  patent.  On  the  24th  of  May,  1848,  a  specification  of  the 
patent  was  enrolled,  after  which  the  plaintiffs  entered  into  partnership, 
and  carried  on  the  business  of  isinglass-manufacturers. 

The  bill  then  charged  that,  for  some  time  previous  to  the  24th  of 
May,  1848,  the  defendants  had  discontinued  the  manufacture  under 
their  isinglass  patent,  and  that  they  had  confined  their  manufacture  to 
the  gelatine  patent ;  but  that  the  articles  now  sold  by  them  were  not 
manufactured  under  any  letters  patent  granted  to  G.  Nelson,  but  by 
some  process  which  was  an  infringement  of  G.  P.  Swinborne's  patent 
That  the  defendants,  while  receiving  samples  from  the  plaintiffs,  were 
trying  experiments,  but  failed  to  discover  the  process  of  G.  P.  Swin- 
borne, but  that  since  the  enrolment  of  the  specification,  they  had  com- 
menced and  continued  a  systematic  infringement  of  his  patent,  by 
discontinuing  the  processes  contained  in  the  specifications  of  their 
own  patents,  and  adopting  those,  or  some  imitation  of  those  of  G. 
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P.  Swinborne,  by  means  of  which  the  defendants  manufactured  the 
articles  sold  by  them.  That  the  articles  now  sold  by  the  defendants 
were  an  imitation  of  the  plaintiffs',  and  could  not  have  been  manu- 
factured by  the  processes  described  in  the  defendants'  patents,  and  had 
been  manufactured,  for  the  first  time  by  them,  since  the  24th  of  May, 
1848.  The  bill  also  charged  that  the  defendants  ought  to  set  forth 
an  account  of  all  articles  manufactured  and  sold  by  them,  since  the 
24th  of  May,  1848. 

This  bill  was  filed  on  the22d  of  May,  1850,  and,  upon  applying  for 
an  injunction,  the  motion  was  ordered  to  stand  over  until  the  plain- 
tiffs had  tried  their  right  at  law.  An  action  was  accordingly  brought 
by  R.  A.  Wallington  for  an  infringement  of  the  patent,  and  he  ob- 
tained a  verdict. 

On  the  25th  of  August,  1852,  the  answer  of  the  defendant,  Tho- 
mas B.  Dale,  was  filed.     It  stated  a  patent  obtained  by Cox  on 

the  8th  of  February,  1844,  and  admitted  the  manufacture  and  sale  of 
all  the  disputed  articles  except  hand-cut,  and  their  similarity  to  the 
plaintiff's ;  but  it  denied  that  they  had  been  manufactured  by  any 
infringement  of  the  plaintiffs'  right,  and  asserted  that  (though  im- 
proved in  appearance  by  a  process  subsequently  discovered)  they  were 
manufactured  precisely  as  before  the  plaintiffs'  patent,  and  that  the 
use  of  some  of  their  patent  methods  had  been  discontinued  before 
the  plaintiffs'  patent,  and  under  these  circumstances,  the  defendant 
denied  that  the  plaintiffs  had  any  interest  in  the  articles  manufactured ; 
and  on  that  ground  he  refused  to  make  the  discoveries  required ;  and 
by  his  answer  submitted  to  the  court :  First,  that  he  was  not  booad 
to  set  forth  by  what  other  means  the  articles  had  been  manufactured ; 
secondly,  when  the  defendants  first  manufactured  them,  or  to  whom 
by  name  they  first  sold  any  and  what  quantity  of  the  articles  now 
manufactured  and  sold  by  them,  or  from  what  substances  the  same 
respectively  were  manufactured;  thirdly,  that  he  ought  not  to  be  re- 
quired t^set  forth  an  account  of  all  the  articles  manufactured  and 
sold  by  the  defendants  since  the  24th  of  May,  1848,  under  the  names 
used  by  them,  or  the  quantities  thereof  respectively,  or  the  names  or 
addresses  of  the  persons  to  whom  sold,  or  at  what  prices,  or  the  pro- 
fits which  the  defendants  had  realized  thereby.  It  also  admitted  the 
custody  of  divers  books,  &c.,  but  submitted  that  the  defendants  were 
not  bound  to  produce  them. 

Three  exceptions  were  taken  by  the  plaintiffs  to  these  submissions 
as  being  insufficient  and  evasive. 

Lloyd  and  Bagshawe,  in  support  of  the  exceptions.  This  defend- 
ant, by  submitting  three  of  the  questions  to  the  court,  has  witheld 
from  it  the  means  of  making  a  complete  decree.  The  charges  in  the 
bill  are  consequent  upon  the  plaintiffs'  right  and  incident  to  the  relief 
sought,  and  must  be  answered  fully  and  distinctly.  A  defendant  will 
not  be  allowed  to  answer  a  part  of  the  bill  and  refuse  an  answer  to 
the  rest,  or  avoid  answering  by  submitting  questions  to  the  coort 
which  are  neither  matter  of  law  nor  inferences  of  law  or  fact,  and  the 
only  object  of  which  was  to  withold  from  the  court  the  means  of 
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making  a  decree.  The  title  of  the  plaintiffs  is  denied,  and  so  is  the 
infringement  It  is  said  that  the  plaintiffs  have  no  interest  in  the 
articles  manufactared,  and  noright  to  relief;  and  that  upon  the  state- 
ments in  the  bill,  the  court  will  not  assume  a  jurisdiction  and  com- 
pel a  discovery.  The  court,  however,  will  take  care  that  such  in- 
formation shall  be  given  as  will  enable  it  to  make  a  complete  decree. 

R,  Palmer  and  Bag-gallapy  contr^  The  defendant  is  a  manufac- 
turer of  isinglass,  &c.,  and  has  peculiar  methods  of  his  own  in  the 
preparation  of  the  articles  sold;  he  is  not  only  a  patentee,  but  long 
experience  has  given  him  an  advantage  in  the  preparation  of  his 
goods  for  the  market.  It,  therefore,  can  be  no  matter  of  surprise  that 
the  defendant  is  in  the  possession  of  information  so  materially  affect- 
ing his  interests.  The  bill  charged  the  defendants  with  infringing  the 
patent.  This  is  distinctly  denied,  and  so  is  the  interest  of  the  plain- 
tiffs in  the  articles  manufactured  by  them.  So  far,  therefore,  the 
statements  in  the  bill  are  impugned,  and  the  court  will  put  some 
limitation  upon  a  discovery  which  depends  upon  the  principal  matter 
stated  in  the  bill,  and  will  never  grant  any  account  whilst  the  plaintiffs' 
title  is  doubtful.  King;  v.  Holcombe,  4  Bro.  C.  C.  439,  and  Bayley  v. 
Adams,  6  Ves.  586.  It  will  also  limit  the  discovery  until  the  right  of 
the  plan  tiffs  is  shown  and  made  apparent  at  the  hearing,  and  until 
then  no  relief  will  be  given  either  by  the  Master  or  the  court.  It  is 
to  the  materiality  of  the  interrogatories  that  the  court  will  look,  and 
it  will  not  consider  the  refinements  of  interrogation;  it  will  also 
discourage  vexatious  discovery,  even  though  it  may  be  material. 
The  answer,  therefore,  is  sufficient  for  all  the  purposes  of  the  suit,  and 
the  exceptions  must  be  overruled.  Adams  v.  Fisher,  3  Myl.  &  Cr.  526 ; 
Jacobs  V.  Goodman,  3  Bro.  C.  C.  487,  n. ;  s.  c.  2  Cox,  282  Marquis  of 
Donegal  v.  Stewart,  3  Ves.  446 ;  Pkelips  v.  Caney,  4  Ves.  107  ;  Earl  of 
Strafford  v.  Blakeway,  6  Bro.  P.  C.  630,  Toml.  ed. ;  Wedderburn  v. 
Wedderburn,  2  Keen,  722 ;  4  Myl.  &  Cr.  41 ;  Somerville  v.  Mackay, 
16  Ves.  382 ;  Rowe  v.  Teed,  15  Ves.  372 ;  Holmes  v.  Baddeley,  1  Phill. 
476 ;  s.  c.  7  Beav.  69 ;  Lancaster  v.  Evors,  1  Phill.  349 ;  Simpson  v. 
Chapman,  20  Law  J.  Rep.  (n.  s.)  Chanc.  88;  s.  c.  2  Eng.  Rep.  30; 
Dos  Santos  v,  Frietas,  Wigram  on  Discovery,  165 ;  Woods  v.  Hitchings, 
3  Beav.  504 ;  Brisdon  v,  Benecke,  12  Beav.  1 ;  Mazarredo  v.  Maitland, 
3  Madd.  66 ;  Shaw  v.  Ching,  11  Ves.  303 ;  Newman  v.  Godfrey,  2  Bro. 
C.  C.  332 ;  Gun  v.  Prior,  1  Cox,  197,  and  as  cited  11  Ves.  291. 

Lloyd,  in  reply. 

« 
The  Master  of  the  Rolls.  The  question  in  this  case  is, 
whether  the  defendant  has  sufficiently  answered  the  plaintiffs'  bill. 
The  plaintiffs  are  possessed  of  a  patent  for  the  manufacture  of  isin- 
glass, and  they  charge  the  defendant,  who  is  a  manufacturer  of  isin- 
glass, with  having  infringed  their  patent,  and  they  ask  for  an  account  of 
the  defendant's  dealings  and  transactions,  and  seek  to  make  him  an- 
swerable for  the  profits  made  by  him  in  the  mmiufacture  of  his 
isinglass  according  to  the  process  discovered  by  the  plaintiffs.     The 
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interrogatories  in  question  relate  to  the  dealings  and  transactions  of 
the  defendant,  and  the  profits  made  by  him  in  the  business.     The 
defendant  does  not  deny  that  he  has  not  answered  these  interrogato- 
ries, but  he  contends  that  he  is  not  bound  to  answer  them ;  and  he 
rests  his  defence  on  the  principle,  that  he  disputes  the  title  of  the 
plaintifts.     He  denies  the  existence  of  that  title.     He  contends  that  it 
is  not,  and  that  it  will  not  ever  be  established ;  and  he  argues  that  it 
will  be  an  act  of  oppre$:sion  on  him,  and  contrary  to  the  rules  and 
practice  of  the  court,  to  compel  a  defendant  to  set  out  an  account  of 
the  earnings  made  by  him,  when,  in  truth,  it  may,  and  probably  will, 
turn  out  that  the  court  will  not,  at  the  hearing,  direct  any  account  at 
all  to  be  taken  of  those  profits.     The  first  exception,  I  think,  is  taken 
in  error,  and  must  be  overruled ;  but  the  question  I  have  stated  arises 
on  the  second  and  third  exceptions.     The  defendant  relies,  in  support 
of  this  position,  on  the  case  of  Adams  v.  Fisher.     That  case  is  gene- 
rally understood  to  lay  down,  as  a  broad  principle,  that  the  right  of  the 
plaintiff  to  see  the  documents  which  are  admitted  by  the  defendant 
to  be  in  his  possession,  and  to  relate  to  the  subject-matter  of  the  suit, 
and  which  are  not  otherwise  protected,  must  depend  on  the  plaintiff 
having  established  his  right  to  relief  in  that  suit,  or  on  the  circumstance 
that  such  right  is  not  disputed  by  the  defendant.     The  Lord  Chan- 
cellor rests  his  decision,  refusing  to  permit  the  plaintiff  to  inspect  the 
documents  in  that  case,  on  the  circumstance  that  the  defendant  had 
denied  the  plaintifi's  title,  and  had  stated  on  his  answer  what,  if  trae, 
would  preclude  the  plaintiff  from  maintaining  the  s^iit  against  him. 
The  first  question  to  be  considered  is,  whether  the   answering  the 
interrogatories  rests  on  the  same  principle  as  the  production  of  docn- 
roents ;  and  if  that  question  be  answered  in  the  affirmative,  the  next 
question  is,  whether  the  decision  in  Adams  v.  Fisher  precludes  the 
plaintiffs  from  obtaining  the  discovery  here  sought. 

The  first  question  admits  of  an  easy  answer.  It  is  impossible  to 
lay  down  one  rule  on  this  subject  of  production  of  document:),  and 
another  upon  answers  to  be  put  in  to  interrogatories.  Such  a  dis- 
tinction would  be  opposed  to  all  principle  and  all  authon^j,  and  it 
would,  in  truth,  be  a  mere  technicality  which  would  be  easily  evaded, 
and  which  would  give  rise  to  expense  and  delay.  It  is  obvious  that 
a  defendant  who  could  avoid  producing  a  document  by  disputing  the 
plaintiffs  title,  could  not,  on  the  same  ground,  avoid  answering  an 
interrogatory  respecting  it  The  only  eftect  of  that  rule  would  be  to 
induce  the  plaintiff  to  introduce  such  interrogatories  into  the  bill  as 
would  compel  the  defendant  to  set  out  at  great  length  the  contents 
of  the  document  in  the  body  of  the  answer,  instead  of  inserting  the 
title  of  it  in  the  schedule ;  and  would  thus  render  nugatory  the  ex- 
isting practice  of  giving  a  schedule  of  documents,  by  which  ranch 
expense  and  prolixity  of  proceeding  is  avoided.  I  entertain,  there- 
fore, no  doubt  that  the  production  of  documents  and  the  answering  of 
interrogatories  must,  for  this  purpose,  be  treated  as  the  same,  and  that 
the  second  question  arises;  and  that  the  case  of  Adams  v,  i^5Aer  must 
be  considered,  inWonjunction  with  the  other  authorities,  applicable  to 
this  point,  for  the  purpose  of  considering  how  far,  on  this  answer, 
the  plaintiffs  are  precluded  from  obtaining  the  discovery  they  seek. 
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I  have,  in  considering  this  question,  very  carefully  examined  all  the 
cases  I  am  aware  of  that  bear  on  this  point ;  and  I  have  also  perused 
the  various  observations  and  comments  of  the  writers  on  this  point, 
the  settlement  of  which  is  of  importance  for  the  purpose  of  avoiding 
expense  and  delay  in  the  further  prosecution  of  suits.  This  point  has 
been  considered  in  Wigram  on  Discovery,  and  he  does  not  hesitate  to 
state  that,  prior  to  the  case  of  Adams  v.  Fisher^  he  had  considered 
that,  in  cases  where  the  defendant  had  submitted  to  answer,  the  rule 
of  the  court  was  to  give  to  the  plaintiff  the  same  full  right  of  dis- 
covery before  the  hearing  as  he  would  be  entitled  to  if  his  right  to 
relief  had  been  admitted  or  proved,  and  the  only  question  between 
the  parties  was  the  amount  of  his  demand.  It  cannot  be  denied  that 
the  fundamental  principle  is  to  be  found  in  all  the  decisions  on  this 
point,  which  is,  that  a  defendant  who  submits  to  answer  must  answer 
fully;  that  is,  if  o,  primd  facie  case  or  relief  be  made  by  a  bill  calling 
for  an  answer. 

The  defendant  may,  if  the  circumstances  of  the  case  would  per- 
mit, bring  forward  any  fact  or  series  of  facts  by  way  of  plea,  to  dis- 
pute the  right  of  the  plaintiff  to  call  on  him  to  answer  either  the 
.  whole  of  the  bill  or  some  particular  portion  of  it.  I  have  said  a  primd 
facie  case  for  relief,  because,  of  course,  if  there  be  not  that,  it  might 
be  ra-ised  by  demurrer ;  but  that  if  he  be  unable  or  declines  to  take 
this  course,  he  must  technically  and  categorically,  answer  every  state- 
ment of  the  bill  to  which  he  is  interrogated  which  can  assist  the 
plaintiff  in  making  out  his  title  to  reUef.  "  There  is  no  difference," 
observes  Sir  William  Grant,  in  Taylor  v.  Milaer^  11  Ve?.  42,  "  whe- 
ther the  court  has  determined  that  the  bill  is  such  as  the  defendant 
must  answer,  or  whether  the  defendant  has  by  his  own  conduct  pre- 
cluded himself  from  raising  that  question."  The  importance,  as  a 
matter  of  pleading,  of  keeping  distinct  these  separate  modes  of  plead- 
ing can  be  scarcely  overrated.  To  determine  on  plea  or  demurrer  that 
the  defendant  must  aAswer  the  bill  or  a  portion  of  it,  and  then  to  be 
allowed  by  his  answer  to  contend  he  is  not  bound  to  answer  that  very 
same  portion  of  the  bill,  would  not  only  be  contrary  to  the  rules  and 
practice  of  the  court,  but  repugnant  to  good  sense,  and  create  much 
confusion  and  expense.  In  truth,  this  repugnancy  it  is  that  created 
the  doctrine  which  at  one  time  was  pushed  so  far,  and  carried  into 
such  minute  technicality,  that  a  demurrer  or  plea  was  overruled  by 
being  coupled  with  an  answer  extending  to  some  portion  of  the 
same  matter  which  was  covered  by  the  demurrer  or  plea.  This  prin- 
ciple which,  if  kept  within  proper  limits,  is  essential  to  prevent  rules 
of  pleading  from  falling  into  inextricable  confusion,  is  not  in  any  de- 
gree affected  or  varied  by  the  cases  referred  to,  of  which  the  case  of 
Wedderbum  v.  Wedderburn  is  a  good  instance.  In  that  case,  the 
defendant  had  sought  by  plea  to  protect  himself  from  answering  cer- 
tain questions  relative  to  partnership  accounts ;  the  court,  on  the 
argument  of  the  plea,  thought  that  this  question  could  better  be  deter- 
mined at  the  hearing  of  the  cause,  when  all  the  questions  between 
the  parties  could  be  better  understood ;  and  accordingly  the  court 
directed  the  plea  to  stand  for  an  answer,  with  liberty  to  the  plaintiff 
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to  except,  but  not  so  as  to  call  for  the  accounts   of  the  partnership 
subsequently  to  the  1st  of  May,  1801,  which  was  the  discovery  sought 
to  be  protected  by  the  plea.     That  case,  and  others  of  the  same  class, 
in  my  opinion,  corroborate  instead  of  weaken  the  distinction  before 
adverted  to.     If  this  question  could  have  been  raised  by  the  answer, 
where  was  the  necessity  of  the  plea,  a  form  of  pleading  which  could 
never  have  had  any  existence  if  an  answer  could  equally  well  have 
served  the  same  purpose  ?     And  the  decision  of  the  court  shows,  not 
that  the  plea  was  not  proper  or  that  the  same  point  could  be  raised 
by  the  answer,  but  that  in  that  and  other  cases  of  a  similar  descrip- 
tion, the  court  was  of  opinion  that  the  benefit  of  the  plea  might,  on 
the  circumstances  of  those  cases,  be  safely  and  beneficially  re^^erved 
until  the  hearing,  which,  in  truth,  admits  and  confirms  the  distinction 
referred  to.    It  is  true  that  this  necessity  of  answering  fully  is  limited  to 
one  or  two  cases,  which  do  not,  however,  weaken  or  destroy  the  ^in- 
ciple  established.     Thus,  a  defendant  is  not  compellable  to  proilaee 
the  title-deeds  of  his  property  unless  where  the  production  of  them  is 
essential  to  make  out  the  title  of  the  plaintiff  to  the  relief  he  asks ; 
but  this  is  because  in  other  cases  where,  for  instance,  the  recovery  of 
deeds  is  the  relief  sought,  as  in  the  case  of  redemption,  a  list  or  de- 
scription of  them  is  all  that  the  plaintiff  can  require  for  the  purpose  of 
the  suit.     So,  also,  a  defendant  is  not  bound  to  disclose  confidential 
communications  between  himself  and  his  solicitor.     But  this  rests  on 
a  different  principle,  and  not  on  the  denial  of  the  title  of  the  plaintitf, 
but  on  the  principle  that  the  plaintiff's  right  to  a  discovery  does  not 
extend  to  a  discovery  of  the  manner  in  which  the  defendant  intends 
to  support  his  case. 

It  is  not  my  intention  to  go  through  the  authorities.  It  is  sufficient 
for  me  to  say,  although  the  earlier  decisions  are  not  decisive  on  this 
point,  that  in  the  cases  of  Rowe  v.  Teed^  and  Somerville  v.  Mackay, 
Lord   Eldon  expressed  his  opinion,  (though  without  deciding  the 
point  undoubtedly  in  those  cases,)  that  a  defendant  could  not  answer 
as  to  part  of  the  bill  and  refuse  to  answer  the  rest.     And  Sir  John 
Leach,  in  Mazarredo  v.  Maitland  and  in  —  v.  Harrison^  4  Mad. 
252,  treats  the  point  as  settled.     In  the  former  case  he  says,  "  A  de- 
fendant cannot  by  answer  deny  the  plaintiff's  title  and  refuse  to  an- 
swer as  to  facts  which  may  be  useful  evidence  in  support  of  that 
title.     He  cannot  answer  in  part ;  if  he  answers  at  all  he  must  an- 
swer the  whole  of  the  bill."     He  also,  in  an  earlier  part  of  that  judg- 
ment,'states  his  opinion  that  he  shall  always  follow  the  rule  laid  down 
by  Lord  Eldon  in  the  observations  he  made  in  the  course  of  the 
arguments  in  those-  previous  cases  ;  and  so  it  has  always  been  consi- 
dered until  the  case  of  Adams  v.  Fisher,     I  am  disposed  also  to  think 
that  it  was  not  intended  by  Lord  Cottenham  to  carry  his  decision  to 
the  extent  it  has  been  considered  to  cover.     According  to  the  princi- 
ples supposed  to  be  established  by  it,  if  an  executor  should  dispute 
the  right  of  a  legatee  or  the  debt  of  a  creditor  suing  on  behalf  of 
himself  and  others,  he  might  resist  setting  forth  the  accounts  of  his 
testator,  which  is  a  proposition  at  variance  with  the  uniform  and 
settled  practice  and  decisions  of  the  court ;  but  I  am  disposed  to 
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believe*  that  the  decision  of  Adams  y.  Fisher  was  intended  by  the 
Lord  Chancellor  to  be  limited  to  withholding  only  the  production  of 
the  documents  which  could  not  assist  the  plaintiff  in  making  out  his 
title  to  the  relief  sought ;  at  least  the  observations  made  by  his  lord- 
ship respecting  the  admission  of  counsel  to  the  question  put  by  the 
court  seemed  to  point  to  this  result.  However  this  may  be,  the 
authorities  which  relate  to  the  subject  were  not  commented  on,  nor 
brought  to  the  attention  of  the  court ;  and  after  the  most  careful 
consideration  which  I  am  able  to  give  to  this  subject,  I  am  of  opinion 
that  if  the  case  of  Adams  v.  Fisher  goes  beyond  the  point  I  have  last 
suggested,  it  is  not  in  accordance  with  the  long  line  of  authorities 
before  decided  in  this  court ;  and  therefore  if  I  have  to  choose  between 
that  case  and  other  cases  decided  by  equally  high  authority,  I  feel 
myself  compelled  to  follow  those  which  are  alone,  in  my  opinion,  con- 
sistent with  the  principle  on  which  pleadings  in  equity  can  be  safely 
and  clearly  established.  The  first  exception,  therefore,  must  be  over- 
ruled)  but  I  am  of  opinion  that  the  second  and  third' exceptions  must 
be  allowed  ;  but  in  the  present  state  of  the  authorities  I  can  give  no 
costs  on  either  side. 

An  appeal  by  the  defendant  to  the  lords  justices  is  now  pending. 


EsPET  V.  Lake.^ 

November  19, 185S. 

Jurisdiction —  Qitasi  Guardian  and  Ward —  Undue  Influence* 

The  Coart  of  Chancery  has  jurisdiction  over  transactions  between  persons  in  the  relation  of 
qmuii  gaardian  and  ward.  Thiis^  where  a  yoang  lady,  who  had  been  living  for  thirteen 
years  previonsly  with  her  mother  and  step-father,  within  twelve  months  after  she  became 
of  age  joined  with  the  latter,  at  his  request  and  under  his  influence,  in  a  promissory  note, 
for  which  she  received  no  consideration,  and  on  which  the  payee  had  several  years  after- 
wards obtained  a  verdict  against  her  at  law,  the  court  on  motion  restrained  the  payee  from 
issuing  execution,  and  without  requiring  the  amount  to  be  paid  into  court. 

This  was  a  motion  for  an  injunction  to  restrain  the  defendant  from 
entering  up  judgment,  and  suing  put  execution  in  respect  of  a  joint 
and  several  promissory  note  for  500/.  and  interest  at  5L  per  cent., 
made  by  the  plaintiff  and  her  step-father,  Mr.  Speakman. 

The  bill  prayed  for  a  perpetual  injunction  as  above,  or  in  the 
alternative,  for  an  account  and  allowance  to  the  plaintiff  for  all  sums 
paid  on  account  of  the  interest  thereon  beyond  5/.  per  cent,  per 
annum ;  and  it  stated  that  the  plaintiff,  Mary  Espey,  attained 
twenty-one  years  of  age  in  December,  1841,  and  was  then  living 
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with  her  mother,  the  sister  of  the  defendant,  and  her  step-father,  Mr. 
Speakman,  and  was  in  a  great  measure  under  his  influence.  In 
1842,  Speakman  obtained  from  the  defendant  the  loan  of  500/.  at  10/. 
per  cent,  per  annum  for  the  first  five  years,  on  the  security  of  Speak- 
man's  promissory  note  for  250/.,  and  on  the  further  security  of  his*  and 
the  plaintiff's  joint  and  several  promissory  note,  dated  the  1st  of 
January,  1843,  for  500/.  and  interest  at  6/.  per  cent,  per  annum,  pay- 
able on  demand,  but  on  the  understanding  that  it  was  not  to  be  called 
in.  Th(3  plaintiff  had  not  received  any  consideration  for  the  note,  and 
executed  it  at  the  request  of  her  mother  and  step-father,  and  was 
ignorant  of  Speakman's  note  for  250/.  and  of  the  arrangement  and 
percentage  under  and  for  which  it  had  been  given.  The  250/.  had 
been  paid  by  Speakman,  and^interest  on  the  500/.,  until  1851.  Speak- 
man then  fell  into  embarrassed  circumstances,  and  in  March,  1342, 
the  defendant  sued  the  plaintiff  on  the  note,  and  in  August  following 
obtained  a  verdict  for  525/.,  the  form  of  the  action  preventing  the 
plaintiff  (the  defendant  at  law)  from  pleading  fraud. 

Roll  and  Eldertan,  for  the  plaintiff,  relied  upon  the  presnmption 
of  undue  influence  by  Speakman  over  the  plaintiff,  and  on  the  nature 
and  concealment  of  the  transaction  between  Speakman  and  the 
deferidant  in  respect  of  reserving  interest  at  10/.  per  cent  per  annum 
for  the  first  five  years.  On  the  first  point  they  cited :  Archer  v. 
Hudson^  7  Beav.  561 ;  Maitland  v.  Backhouse^  16.  Sim.  58. 

And  on  the  second  point  —  Pidcock  v.  Bishop^  3  B.  &  C.  605; 
8.  c.  5  D.  &  R.  605 ;  Ghreen  v.  Gosden^  11  Law  J.  Rep.  (n.  s.)  C.  P. 
4 ;  8.  c.  3  Man.  &  Gr.  446 ;  4  Sc.  (n.  s.)  13 ;  Owen  v.  Homan^  3  Mac 
&  Gor.  378 ;  s.  c.  3  Eng.  Rep.  312. 

Daniel  and  C  M.  Bxmpell  submitted,  that  the  plaintiff  ought  not 
to  have  delayed  filing  her  bill  until  a  verdict  had  been  obtained 
against  her  in  the  action  at  law ;  and  that  no  fraud  or  undue  influ- 
ence had  been  proved,  although  the  bill  charged  express  fraud;  and 
therefore  the  plaintiff  .would  not  be  entitled  to  relief  on  the  equity 
of  the  case.     Wilde  v.  Gibson,  1  H.  L.  Cas.  605. 

Turner,  V.  C.  This  is  an  application  to  restrain  the  defendant 
from  entering  up  judgment  and  to  stay  execution  upon  the  judgment 
he  has  obtained.  I  take  it  to  be  quite  clear  that  the  principles  of 
this  court  go  to  this  extent: — that  in  the  case  of  security  taken 
from  a  person  just  of  age,  living  under  the  influence  and  in  the 
house  of  another  person,  with  a  relationshipssubsisting  between  them, 
which  constitutes  any  thing  like  a  trust,  or  approaches  to  the  relation 
of  guardian  and  ward,  or  standing  in  loco  parentis  to  the  surety,  this 
court  will  not  allow  a  security  of  this  description  to  be  enforced  as 
against  the  surety  from  whom  it  is  takenj  unless  the  court  is  per- 
fectly satisfied  that  the  security  was  given  freely  and  voluntarily,  and 
independently  of  any  influence  which  might  be  exercised  by  the 
person  in  whose  favor  the  security  was  given,  or  by  the  person  who 
was  the  medium  or  instrument  of  obtaining  the  security,  over  the 
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person  from  whom  the  security  was  taken.  These  being  the  princi- 
ples of  the  court,  let  ua  see  how  far  the  circumstances  of  this  case 
are  affected  by  them. 

In  this  case  the  plaintiff,  a  young  lady,  attained  her  age  of  twenty- 
one  in  December,  1841,  and  she  was  then  living  in  the  house  of  her 
st«p-father,  and  with  her  mother.  At  the  end  of  1842  the  step-father 
proposes  to  borrow  from  the  defendant  500/.,  and  the  fact  undoubt- 
edly is,  'that  it  was  to  be  a  loan  by  the  defendant  to  the  step-father 
of  the  plaintiff.  The  defendant  admits  that  he  asked  for  security, 
and  that  Speakman  said  he  had  no  security  to  offer  but  that  of  his 
step-daughter,  the  plaintiff  It  is  quite  clear  that  the  defendant 
knew  that  the  only  security  he  could  have  was  that  of  the  plaintiff, 
the  step-daughter,  who  was  living  in  the  house  with  her  step-father 
at  the  time.  The  defendant  knowing  all  these  circumstances,  the 
result  was  that  a  joint  and  several  promissory  note,  dated  the  1st  of 
January,  1843,  was  given  by  the  plaintiff,  jointly  with  Speakman, 
for  securing  that  sum.  It  is  said,  by  the  defendant,  that  he  took 
no  part  in  it,  and  that  he  left  it  entirely  to  Speakman.  I  im- 
pute no  moral  fraud  to  him  in  the  course  of  this  transaction,  and 
I  am  glad  to  say  that  I  believe  there  was  no  moral  fraud  on  his 
part,  and  that  he  might  have  been  mistaken  as  to  the  mode  of 
securing  the  lOZ.  per  cent,  interest,  or  not  have  been  aware  of 
the  principles  which  guide  the  court  as  to  securities  taken  from 
a  person  in  the  situation  in  which  the  plaintiff  was.  But  what 
does  he  say?  Why,  that  he  left  it  wholly  to  Speakman,  that 
is,  he  allows  a  person  standing  in  the  relation  of  guardian  to  this 
young  lady,  to  persuade  her  to  join  in  this  security  for  the  sum 
of  500/.  How  can  this  transaction  be  permitted  to  stand  consistently 
with  the  principles  of  the  court  ?  How  can  a  security  of  this  kind 
be  maintained  under  such  circumstances,  and  when  it  was  left  to  a 
person  who  had  influence  over  his  young  ward,  if  I  may  so  express 
myself,  to  induce  her  to  join  in  the  security,  putting  her  directly 
under  this  undue  influence,  any  more  than  if  the  creditor  had  applied 
for  the  security  himself?  It  is  said  that  this  was  a  matter  which 
had  not  been  put  in  issue  by  the  bill.  Perhaps  the  bill  might  have 
done  it  more  distinctly ;  but  in  my  opinion  the  bill  sufficiently  brings 
forward  such  a  case;  for  it  says  that  at  the  time  the  defendant  agreed 
to  lend  the  500/.,  the  plaintiff  was  applied  to  to  join  Speakman  in  a 
promissory  note  for  500/.,  and  she  did  so  on  the  representation  that 
she  would  never  be  called  upon  to  pay  the  note,  and  influenced  by 
the  representations  of  her  mothelr  and  Mr.  Speakman,  but,  as  was 
well  known  to  the  defendant,  without  receiving  any  consideration. 
In  a  subsequent  part  of  the  bill,  it  is  alleged  that  during  thirteen 
years  previously,  the  plaintiff  had  continued  to  reside  in  the  house 
of  Speakman  and  his  wife.  These  facts  raise  the  equities  upon 
which  this  motion  was  argued  in  the  opening  of  it. 

But  it  is  said  there  are  other  allegations  in  the  bill,  which  rest  the 
equity  not  on  the  law  of  the  case  as  applied  to  the  circumstances  to 
which  I  have  referred,  but  on  a  case  of  personal  fraud  :  and  that  no 
personal  fraud  being  proved,  this  case  i^  brought  within  the  principle 
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laid  down  by  Lord  Cottenham  ia  Wilde  v.  Gibson.     Lord  Cotten- 
ham,  if  I  recollect  rightly,  qualified  that  principle  in   subsequent 
cases ;  and  I  take  it  to  be  the  rule  of  this  court  that  it  is  not  be- 
cause there  are  allegations  of  fraud,  superadded  upon  circumstances 
which,  of  themselves,  would  be  sufficient  to  maintain  an  equity,  that 
the  original  equity  is  not  to  be  attended  to  by  the  court     With  that 
explanation,  I  fully  agree  with   the   dictum  laid  down  in  WUde  v. 
Gibson,     In  the  present  instance  there  is  nothing  to  take  the  case 
out  of  Archer  v.  Hudson^  and  the  subsequent  case  of  Maitland  t. 
Backhouse^  except  the  time  which  has  elapsed.     The  question  is, 
whether  there  have  been  circumstances  in  the  case  before  me  which 
would  destroy  the  original  equity.     I  see  no  circumstances  arising  in 
reference  to  the  lapse  of  time  which  would  destroy  that  equity.     Mr. 
Daniel  has  stated  that  the  plaintiff  has  been  participating  in  the 
profits  of  a  business  carried  on,  since  this  transaction,  with  this  bor- 
rowed capital.     If  there  be  any  facts  of  that  kind,  the  defendant 
may  allege  them,  and  make  use  of  them  when  proved  at  the  hearing 
of  the  cause ;  but  I  must  deal  with  this  injunction  upon  the  evidence 
before  me,  and  in  that  I  see  nothing  which  deprives  the  plaintiff  of 
her  equity. 

I  think  there  is  sufficient  to  authorize  me  to  restrain  execution 
upon  the  judgment  at  law.  I  do  not  think  that,  upon  what  I  may 
call  the  pure  equity  of  this  case,  there  is  sufficient  ground  for  grant- 
ing the  injunction  further  than  to  stay  execution,  and  without  putting 
the  plaintiff  to  the  terms  of  paying  the  money  into  court,  or  prevent- 
ing the  defendant  from  entering  up  or  registering  his  judgment  under 
the  1  &  2  Vict.  c.  110,  if  so  advised.  Of  course,  if  the  defendant 
should  attempt  to  enfore  any  charge  which  he  may  thereby  acquire, 
the  court  will  know  how  to  deal  with  it.^ 


The  Church  Building  Society  v.  Barlow.i 

March  7  and  8, 1853. 

Mortmain — Bequest  to  the  Church  Building  Society. 

A  testator  gave  a  legacy  to  "  The  Society  for  Bailding  Churchc*."  Upon  a  reference,  the 
Master  reported  that  the  society  meant  was  "  The  Incorporated  Society  for  Promotisg  tlie 
Enlargement,  Bnilding  and  Bepairing  of  Ch«rches  and  Chapels ;  *'  — 

Edd^  that  the  beqncst  was  not  void  under  the  Statute  of  Mortmain. 


1  Another  question  of  considerable  importance  was  also  raised,  namely,  to  what  ex- 
tent a  creditor  is  bound  to  communicate  to  a  surety  the  nature  of  any  arrangementi 
between  the  creditor  and  the  principal  debtor  when  all  the  facti  do  not  appear  on  the 
instrument  constituting  the  suretyship.  But  the  Vice-Chancellor  thought  it  unneces- 
sary to  decide  the  question  in  the  present  case,  and  declined  to  express  any  opinion 
upon  it,  on  the  ground  that  the  point  was  too  imporlant  to  be  disposed  of  witiiout  folly 
looking  into  the  cases. 

'  22  Xaw  J.  Bep.  (27.  8.)  Chanc.  (39 ;  17  Jar.  217. 
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This  case  came  before  the  court  upon  further  directions,  being  one 
of  the  causes  transferred  from  the  paper  of  Vice-Chancellor  Kinders- 
ley.  From  the  pleadings,  it  appeared  that  Mr.  John  Brown,  of  Sud- 
bury Hill  House,  deceased,  by  his  will,  dated  in  1846,  gave  and  be- 
queathed to  the  Middlesex  Hospital  "  such  a  sum  of  money  as  shall 
be  equal  to  the  average  market  price  or  value  of  500/.,  3/.  per  cent 
reduced  annuities,  on  the  day  next  before  that  on  which  my  executors 
shall  pay  the  same  legacy."  And  after  three  other  bequests,  the  will 
proceeded,  <'  and  unto  the  Society  for  Building  Churches  such  a  sum 
of  money  as  shall  be  equal  to  the  price  or  value  as  aforesaid  of  5,000/., 
3/.  per  cent,  reduced  bank  annuities ;  and  I  declare  and  direct  that 
the  said  five  several  sums  of  money  shall  be  paid  at  the  end  of  three 
calendar  months  next  after  my  decease,  or  at  such  earlier  or  later 
period  as  my  said  executors  shall,  in  their  uncontrolled  discretion 
think  fit,  to  the  treasurer  or  trustees  or  trustee,  or  any  one  or  more  of 
them,  at  the  option  and  discretion  of  my  said  executors,  of  the  said 
charitable  institutions."  Then,  after  declaring  what  receipts  should 
be  sufficient,  he  charged  the  legacies  "  wholly  and  entirely  upon,  and 
direct  the  same  to  be  paid  wholly  and  entirely  with  and  out  of  such 
part  only  of  my  personal  estate  as  can  or  may  be  by  law  charged 
with,  or  appliea  in  payment  of,  such  legacies  and  bequests  respect- 
ively." 

The  te8tatx)r  died  in  October,  1847,  and  in  April,  1849,  the  plain- 
tiffs filed  the  bill,  praying  payment  of  the  legacy  to  them,  or  for  an 
account  of  the  testator's  estate.  The  defendants  were  the  executors 
of  the  will.  In  the  month  of  March,  1852,  the  cause  was  heard, 
when  a  decree  was  made  referring  it  to  the  Master  to  inquire  and- 
state  what  society  was  meant  by  the  words  "  Society  for  Building 
Churches." 

The  Master,  in  July  following,  reported  that  he  found  the  society 
meant  was  "  The  incorporated  Society  for  promoting  the  Enlarge- 
ment, Building  and  Repairing  of  Churches  and  Chapels."  This  soci- 
ety was  established  and  incorporated  by  the  statute  9  Geo.  4,  c.  42, 
intituled  "An  Act  to  abolish  church  briefs,  and  to  provide  for  the  bet- 
ter collection  and  application  of  voluntary  contributions  for  the  pur- 
pose of  enlarging  and  building  churches  and  chapels."  The  act, 
after  enacting  who  should  be  members  of  the  society,  by  the  4th  sec- 
tion enacted  that  its  affairs  should  be  governed  by  a  committee  ;  and 
the  7th  section  gave  the  committee  full  power  to  make  all  such  laws 
and  regulations,  not  being  repugnant  to  the  laws  oi  this  kingdom,  as 
to  them  should  seem  expedient  for  the  management  and  govern- 
ment of  the  society,  and  for  carrying  its  designs  into  effect ;  and  that 
the  committee  should  have  the  sole  management,  control,  and  dispo- 
sition of  the  estates,  funds,  revenues,  and  other  property  then  or  at 
any  future  time  belonging  to  the  society.  The  committee  were 
directed,  in  the  selection  of  parishes  and  extra-parochial  places  to 
which  they  should  grant  any  part  of  the  funds  towards  the  enlarging 
or  building  of  churches  or  chapels,  to  have  regard  to  the  amount  of 
population,  and  the  proportion  of  accommodation  for  attendance  on 
divine  worship,  and  also  to  the  amount  offered  to  be  contributed  by 
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such  parishes  or  places  towards  such  enlargement  or  building ;  and 
in  granting  aid  for  repairing  churches  and  chapels  which  have  fallen 
into  dilapidation,  to  have  regard  to  the  money  raised  by  the  parish- 
ioners, &c.  Among  the  bye*laws  made  by  the  committee  was  the 
2d,  which  stated  that  all  applications  for  aid  must  be  made  according 
to  a  printed  form,  and  signed  by  some  officials  as  therein  stated ; 
thirdly,  that  no  grant  be  made  towards  enlarging,  building,  or  repair- 
ing  any  church  or  chapel,  without  previous  application  to  the  ordi- 
nary, patron,  and  incumbent  for  their  consent  thereto,  and  that  no 
grant  be  made  unless  one  half  at  least  of  the  increased  area  and 
accommodation  proposed  be  secured  for  additional  free  and  unappro- 
priated sittings.  Rule  9,  was,  that  no  grant  exceeding  500/.  should 
be  made  unless  with  such  special  consent  as  therein  mentioned  ;  and 
lastly, ''  That  the  society  shall  not  themselves  engage  in  building 
or  enlarging  any  church  or  chapel,  nor  shall  they  in  any  case,  unless 
for  some  special  reason  to  be  made  out  to  the  satisfaction  of  the  com- 
mittee, advance  a  greater  proportion  than  one  fourth  of  the  estimated 
expense." 

RoU  and  Speedy  opened  the  case  on  behalf  of  the  plaintiffs,  and 
having  done  so,  the  court  called  upon  the  defendants'  counsel. 

Walker,  for  the  executors.     It  is  a  plain  proposition  ofllaw  that  if  a 
bequest  be  made  to  a  person  upon  trust  for  promoting  the  enlarge- 
ment, building,  and  repairing  of  chapels  and  churches  — in  fact  for 
the  purposes  for  which  the  plaintiffs' society  was  incorporated — it 
would  be  void,  as  being  obnoxious  to  the   Statute  of   Mortmaia. 
That  being  so,  I  contend  that  the  only  rational  way  of  reading  this 
particular  bequest  in  the  testator's  will,  is  to  read  and  construe  it  in 
the  same  manner  as  if  the  bequest  were  so  made.     Supposing  tJiat 
the  bequest,  so  far  as  it  was  to  be  iapplied  to  the  enlargement  or 
repairing  of  edifices  of  the  church  to  be  good,  still,  to  the  extent 
that  it  goes  beyond  that,  it  is  bad.     Such  a  bequest,  and  so  far,  might 
be  good  as  being  applicable  to  the  repair  of  buildings  erected  on  laud 
already  in  mortmain,  but  beyond  that,  namely,  as  to  building  churches, 
the  irresistible  inference  is,  that  part  of  the  money  was  intended  to 
be  expended  on  land  for  the  purpose  of  the  remaining  part  of  the 
money  being  laid  out  in  building  on  it  when  bought.    It  is  clear, 
therefore,  that  this  would  be  a  direct  violation  of  the  prohibition  con- 
tained in  the  Mortmain  Act,  and,  therefore,  void.     For  this  the  cases 
of  Chapman  v.  Brown,  6  Ves.  404;  and  The  Attorney  ^General  v.  Par* 
sons,  8  Ibid.  186,  are  direct  authorities.     If  the  court  cannot  find  any 
express  direction  that  the  testator  intends  his  bounty  to  be  expended 
on  buildings  on  land  already  in  mortmain,  (and  in  this  case  we  look 
in  vain  for  any  such  direction,)  it  must  assume  that  the  testator  did 
intend  part  of  the  money  to  be  actually  laid  out  in  the  purchase  of 
land,  and,  therefore,  that  the  gift  is  void.     The  Attorney  General  v. 
Davies,  9  Ibid.  544 ;  Pritchard  v.  Arbouin,  3  Russ.  466 ;  and  GibUU 
V.  Hobson,  5  Sim.  651 ;  s.  c.  3  Myl.  &  K.  '517.     In  the  same  manner, 
if  the  bequest  be  made  neither  expressly,  nor  even  by  implication,  for 
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the  purchase  of  land  for  purposes  forbidden  by  the  law  of  mort- 
main ;  still,  if  the  real  effect  or  the  bequest  is  to  induce,  or  affords 
any  inducement  to  others  to  bring  land  into  mortmain,  the  whole  is 
void;  and  for  this  principle  the  following  cases  are  authorities  :—- 
TTie  Attorney^  General  v.  Whitchurch^  3  Ves.  144;  Mather  v.  Scott ^ 
2  Keen,  172;  Trye  v.  The  Corporation  of  Gloucester^  14  Bear.  173; 
s.  c.  6  Eng.  Rep.  73 ;  and  The  Attorney-  General  v.  Hall,  9  Hare,  647 ; 
s.  c.  ante  p.  182.  The  rule  as  to  all  such  matters  is  laid  down  in  the 
case  of  Longstaff  v.  Rennison^  1  Drew.  28 ;  s.  c.  11  Eng.  Rep.  267.; 
to  be,  that  if  the  purchasing  of  land,  or  the  inducing  of  others  to  pur- 
chase land,  is  compatible  with  the  due  execution  of  the  purposes 
expressed  by  the  testator,  the  bequest  is  void.  If,  therefore,  there  be 
any  thing  in  the  act  incorporating  the  plfiintifTs'  society,  or  in  the  rules 
and  by-laws  made  in  pursuance  of  the  powers  given  by  that  act, 
which  enables  them  to  do  what  a  private  individual  could  not  do,  or 
to  take  what  a  private  person  could  not  by  law  take,  the  bequest  to 
that  society  must  be  held  void.  There  is  nothing  appearing  upon 
this  act  or  upon  the  rules  and  by-laws,  which  prevents  a  purchase  of 
land  by  the  persons  to  whom  advances  of  money  out  of  the  funds  of 
the  society  are  made.  So  far  from  it,  the  section  of  the  statute 
which  requires  the  society,  on  making  advances,  to  have  regard  to  the 
number  of  the  inhabitants  and  the  existing  accommodation  for  them 
in  attendance  upon  divine  service,  plainly  contemplates  the  purchase 
of  land  by  siich  parties  as  are  to  receive  the  assistance  of  the  fund. 
Furthermore,  this  is  shown  by  the  by-law  which  requires  all  applica- 
tions for  assistance  out  of  the  funds  of  the  society  to  be  made  in  the 
form  prescribed  by  the  printed  paper  given  by  the  society.  That 
form  requires  the  particulars  of  any  plot  of  ground,  required  for  build- 
ing, to  be  distinctly  stated.  Whatever  may  be  the  judgment  of  the 
court  upon  the  total  invalidity  of  the  gift,  should  it  determine  that  it 
be  not  so,  then  it  is  clear  that  it  never  can  be  held  to  be  good  beyond 
the  amount  of  500Z.  The  statute  43  Geo.  3,  c.  108,  enacts,  that  all 
devises  and  bequests  towards  the  erecting,  rebuilding,  repairing,  pur- 
chasing or  providing  any  church  or  chapel  to  the  extent  of  500-?.  shall 
be  valid ;  which  amounts  to  a  statutory  declaration  that  such  devises 
and  bequests  beyond  that  amount  are  invalid. 

.    Bx)lt  was  not  called  on  to  reply. 

Sir  G.  Turner,  L.  J.  The  question  in  thia  case  is  upon  the  valid- 
ity of  a  legacy  which  was  given  to  the  Society  for  the  Building  of 
Churches,  and  which  was  found  by  the  Master  in  his  report  to  have 
meant  —  "  The  Incorporated  Society  for  Promoting  the  Enlargement, 
Building  and  Repairing  of  Churches  and  Chapels."  The  question  in 
the  case  has  been  argued,  in  a  great  part,  as  if  this  had  been  a  direct 
bequest  for  the  purpose  of  building  churches  and  chapels ;  but  it  is 
no  more  a  direct  gift  for  that  than  for  any  other  purpose.  It  is  to  a 
society  incorporated  for  promcfting  the  enlargement,  building  and 
repairing  of  churches  and  chapels.     Now,  there  are  several  means  for 
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promoting  the  enlargement,  building  and  repairing  of  churches  and 
chapels.     It  may  be  promoted  by  the  purchase  of  land  to  build  on ; 
or  by  subscribing  to  land  which  has  already  been  adopted  for  the 
purpose  of  being  built  upon  and  has  already  been  put  into  mortmain. 
Now,  this  society  is  incorporated  by  act  of  parliament.     There  were 
two  purposes  for  which  the  society  might  be  incorporated,  the  one 
legal,  and  the  other  which  would  involve  illegal  results;  and  I  take  it 
to  be  quite  clear,  that  in  a  case  of  this  description  the  necessary  con- 
sequence of  the  incorporation  would  be  to  use  it  to  those  legal  pur- 
poses ;  and  that  the  court  must,  therefore,  take  it  to  be  constituted 
for  those  legal  purposes  alone.     Now,  not  only  is  that  the  necessary 
effect  of  the  incorporation,  but  it  is  clear  upon  a  provision  of  the  act 
that  it  was  the  intention  of  the  legislature  ;  for  we  do  not  find  in  the 
act  any  power  whatever  to.  purchase  lands  ;  and  I  take  it  to  be  quite 
plain  that  if  they  had  been  meant  to  purchase  lands  there  would 
have  been  power  given  them  to  ipurchase.     There  is,  however,  no 
clause  disabling  the  society  from  purchasing  land,  but  negative  words 
are  not  necessary  to  disable  them  from  purchasing.     By  the  4th  sec- 
tion of  the  act  of  incorporation,  the  whole  power  of  the  society  is  to  be 
exercised  by  a  committee ;  and  by  the  7th  clause  every  order  is  to  be 
made  and  every  thing  is  to  be  done  with  the  consent  of  the  majority, 
and  they  are  empowered  to  make  such  regulations  as  should  not  be 
repugnant  to  the  laws  of  the  country.     It  is  clear,  therefore,  that  the 
legislature  intended  to  give  no  power  to  the  committee  of  manage- 
ment to  make  any  laws  or  regulations  which  should  be  repugnant  to 
the  laws  of  this  kingdom,  and,  therefore,  to  the  statutes  of  Mortmain. 
Now,  various  cases  have  been  cited  upon  this  subject     There  is  no 
doubt  that,  in  some  cases,  a  bequest  for  the  purpose  of  building  has 
implied  a  bequest  to  purchase  lands ;  and  therefore  a  bequest  for 
building  was  void,  according  to  the  provisions  of  the  Statute  of  Mort- 
main.    But  the  cases  go  further,  and  Mr.  Walker  has  availed  himselt 
of  them  to  the  fullest  extent     He  said  that  this  bequest  induced  a 
purchase  of  land.     The  cleaf  answer  to  that  is,  that  if  the  corporation 
does  not  sanction  it,  the  bequest  to  them  could  not  be  any  induce- 
ment at  all  to  lay  out  the  money  in  purchasing  lands.    Reference, 
too,  has  been  made  to  the  43  Geo.  3,  c.  108,  giving  validity  to  be- 
quests to  the  extent  of  500/.     All  that  that  act  shows  is,  that  the  legis- 
lature contemplated  that  bequests  for  churches  might  be  obnoxious 
to  the  Statute  of  Mortmain,  and  it  gives  validity  to  them  to  that 
extent.     It  certainly  d^es   not  show  that  the   legislature   contem- 
plated that  every  bequest  for  that  purpose  would  be  invalid,  and 
that  a  bequest  to  this  society  for  that  purpose  would  be  void.     Sub- 
ject, therefore,  to  what  my  learned  brother  shall  say,  who,  however, 
I  believe,  entirely  concurs  in  this  view,  I  am  of  opinion  that  this  be- 
quest is  perfectly  valid. 

ft 

Sir  J.  L.  Knight  Bruce,  L.  J.  I  give  my  fullest  assent  to  the  ob- 
servations which  have  been  made  by  my  learned  brother.  I  am  of 
opinion  that  the  case  of  The  Atiorney-  General  v.  DavieSj  would  not 
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justify  or  warrant  the  court  in  acceding  to  the  unreasonable  opposi- 
tion of  these  executors.  The  whole  legacy  is  clearly  due,  and  must 
be  paid. 


M'Donnell  v,  Hesilrige.^ 

December  6  and  7,  1852. 

Settlement  —  Personal  Estate  —  Feme  Sole  —  Contemplated  Mar- 
riage —  Subsequent  Marriage  with  another  Person  —  Liability  of 
Trustees. 

A  woman  while  sole,  in  contemplation  of  a  marriage  with  J.  T.,  assigned  the  whole  of  her 
property  to  trustees  for  the  benefit  of  herself  until  her  marriage,  if  any;  or  in  case  no  such 
marriage  should  be  solemnized,  and  after  the  solemnization,  if  any,  of  the  same  marriage, 
upon  trust  for  her ;  and  after  her  decease,  in  case  she  should  marry  and  have  issue,  upon 
trust  for  the  children  as  therein  mentioned.  The  fund  was  transferred  to  the  trustees ; 
but  the  contemplated  marriage  did  not  take  efiecti  and  the  woman  manied  another  per- 
son:— 

Held^  that  the  settlement  was  volantary ;  that  the  trusts  arose  upon  the  fund  being  com- 
pletely vested  in  the  trustees ;  that  they  could  not,  at  the  request  of  the  settler,  allow  any 
part  of  the  fund  to  be  withdrawn ;  and  that  the  settlement  was  good  upon  her  while  solo, 
and  upon  her  and  her  issue  in  the  event  of  any  marriage,  and  could  not  be  revoked. 

Isabella  Hesilrige,  while  unmarried,  executed  a  deed,  dated  the 
15th  of  March,  1834,  by  which,  after  reciting  that  a  marriage  was  in 
contemplation,  but  had  not  then  been  agreed  upon,  between  herself 
and  John  Taylor,  she  assigned  all  the  property  of  which  she  was 
possessed,  among  which  was  a  sum  of  1,876/.  consols,  to  Charles 
Maynard  Hesilrige  and  Richard  Johnson,  as  trustees,  upon  trust  for 
the  sole  benefit  of  herself,  L  Hesilrige,  her  executors,  administrators 
and  assigns,  until  her  marriage  (if  any) ;  or  in  case  no  such  marriage 
should  be  solemnized,  and  from  and  after  the  solemnization  (if  any) 
of  the  same  vnarriage,  upon  trust  thenceforth  during  the  life  of  I.  He- 
silrige, to  receive  the  income  and  stand  possessed  thereof  for  the  sole 
use  of  I.  Hesilrige,  separate  and  apart  from,  and  exclusive  of  John 
Taylor,  or  any  other  husband  with  whom  she  might  happen  to  inter- 
marry, with  the  usual  restriction  against  anticipation ;  and  after  the 
decease  of  I.  Hesilrige,  in  case  she  should  marry  and  have  issue,  upon 
trust  to  pay  the  trust  moneys  and  income  unto  her  children  lawfully 
to  be  begotten  as  therein  mentioned ;  and  in  default  of  such  issue, 
upon  trust  for  such  person  or  persons,  and  for  such  ends,  intents  and 
purposes,  and  in  such  manner  as  I.  Hesilrige,  either  before  or  after 
such  failure  of  issue,  and  as  well  when  covert  as  sole,  and  notwith- 
standing her  coverture  by  any  husband,  should  by  her  last  will 
and  testament  appoint ;  and  for  want  of  such  appointment,  upon 
trust  for  such  persons  as  at  her  decease  should  be  her  next  of  kin. 


1  22  Law  J.  Rep.  (n.  s.)  Chanc  342;  16  Jur.  1148. 
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and  entitled  under  the  Statute  of  Distribution  as  if  she  had  died  in- 
testate and  unmarried. 

The  deed  also  authorized  the  trustees  to  apply  the  income  for  the 
maintenance  and  education  of  any  child,  and  also  to  expend  a  por- 
tion of  the  principal  for  advancing  them  in  the  world. 

The  1,876/.  consols  was  duly  transferred  to  the  trustees,  but  the 
contemplated  marriage  with  John  Taylor  never  took  effect ;  and  on 
the  3d  of  September,  1836,  Isabella  Hesilrige  intermarried  with 
Francis  M'Donnell,  and  on  the  24th  of  October,  1838,  she  died  in 
childbirth  of  the  plaintiff,  Elizabeth  M'Donnell,  leaving  her  her  only 
child. 

In  May,  1834,  at  the  request  of  I.  Hesilrige,  the  trustees  transferred 
200/.  of  the  sum  of  1,876/.  consols  to  her  for  her.  own  use,  but  they 
retained  the  rest  of  the  stock  in  their  hands,  and  paid  the  dividends 
to  her  during  her  life.     Francis  McDonnell,  at  the  decease  of  his  wife, 
was  in  greatly  embarrassed  circumstances,  and  with  the  plaintiff  re- 
sided in  Ireland,  at  the  house  of  his  father,  Edward  M'Donnell,at  which 
'  place  he  was  compelled  to  leave  her.     The  family  of  the  plaintiflPs 
mother  was  anxious  that  she  should  be  brought  up  among  them  in 
England,  in  which  case  (upon  her  father,  F.  M'Donnell,  satisfying 
them  of  his  inability  to  support  her)  the  trustees  expressed  their  wil- 
lingness that  the  whole  of  the  income  should  be  applied  for  her  main- 
tenance and  education ;  but  if  this  was  not  complied  with,  they  refused 
to  make  any  advance  they  were  not  legally  bound  to  make.     This 
bill  was  then  filed  by    Isabella   Elizabeth    M'Donnell,  by  Edward 
M'Donnell,  her  grandfather  and  next  friend,  against  the  trustees  of 
the  settlement,  and  against  Francis  M'Donnell  and  others,  praying 
that  the  trusts  of  the  settlement  might  be  carried  into  execution,  and 
asking  for  an  account,  and  that  a  competent  part  of  the  income,  aris- 
ing from  the  trust-moneys,  might  be  applied  for  the  maintenance  and 
education  of  the  plaintiff,  and  asking  for  the  appointment  of  new 
trustees. 

JR.  Palmer  and  Chapman  Barber^  for  the  plaintiff.  The  question 
is,  first,  whether  a  settlement,  made  in  contemplation  of  a  previous 
marriage  which  is  never  solemnized,  is  valid,  and  whether  the  interest 
of  the  children  of  a  subsequent  marriage  and  the  other  parties  claim- 
ing to  be  interested  under  it,  is  contingent ;  and,  secondly,  whether 
the  sale  of  200/.,  part  of  the  original  trust  fund,  and  the  payment  of 
the  proceeds  to  Isabella  Hesilrige  while  sole,  was  a  breach  of  trust 

Bill  V.  Cureton,  2  Myl.  &  K.  503 ;  The  Countess  of  Straihmore  v. 
Bowes,  1  Ves,  jun.  22;  Page  v.  Ebrn^Q  Beav.  570;  11  Beav.227; 
Beatson  v.  Bealson,  12  Sim.  280. 

RoKpell  and  Corj/,  for  the  trustees.  The  intention  apparent  upon 
the  face  of  the  deed  was  a  settlement  in  contemplation  of  a  marriage 
with  John  Taylor,  and  that  being  the  consideration,  the  trusts  can 
only  take  effect  upon  that  marriage ;  if  no  marriage  took  effect,  the 
deed  cannot  l>e  considered  as  a  settlement.  Thomas  y.  Br ennanjl^ 
Law  J.  Rep.  (n.  s.)  Chanc.  420 ;  MUford  v.  Reynolds^  16  Sim.  130. 
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With  respect  to  the  200/.,  part  of  the  trust  fund,  that  was  paid  to 
Isabella  Hesilrige  before  her  marriage  with  F.  M'Donnell. 

Welchy  for  the  next  of  kin  of  the  plaintiff's  mother. 

Bovillj  for  the  plaintiff's  father. 

The  Master  of  the  Rolls.  The  settlement  is  no  doubt  volun- 
tary.  It  is  the  case  of  2ifeme  sole  disposing  of  her  property,  and  the 
question  is,  whether  a  trust  has  been  created.  It  is  not  necessary  to 
consider  whether  the  deed  ^as  binding  in  consequence  of  an  omis- 
sion to  transfer  the  fund  to  the  trustees  at  the  time.  The  deed  in  this 
case  was  complete  as  soon  as  the  fund  was  transferred,  and  the  rela- 
tion of  trustees  and  cestui  que  trust  arose.  Those,  then,  are  the  trusts 
the  court  has  to  execute.  As  to  1,600/.  there  is  no  dispute ;  but  I 
feel  some  regret  in  expressing  my  opinion  of  what  appears  to  me  to 
be  the  plain  construction  of  the  settlement,  that  the  whole  of  the 
fund  was  bound  by  the  trusts;  200/.  of  this  fund  has  been  sold  out 
and  paid  to  Isabella  Hesilrige  without  any  sufficient  authority,  as  the 
settler  was  not  competent  to  dispose  of  any  part  of  it  before  her 
marriage.  The  whole  fund  was  settled  in  the  event  of  any  marriage ; 
it  was  a  trust  for  her  sole  benefit,  and  the  subsequent  trusts  showed 
that  the  fund  was  to  be  held  in  the  eveat  of  any  marriage  taking 
place  and  of  there  being  issue.  It  was  to  apply  to  her  while  she  was 
a  feme  sole,  as  well  as  to  provide  for  her  in  case  of  any  marriage  tak- 
ing place.  I  am,  therefore,  of  opinion  that  the  sale  was  not  author- 
ized, and  the  trustees  must  replace  the  200/.  The  trustees  might  have 
exercised  a  discretion  in  the  application  of  the  fund ;  but  they  are 
entitled  to  have  the  deed  carried  into  execution  under  the  direction 
of  the  court,  and,  if  they  had  required  that,  the  court  would  have  as- 
sisted them.  I  must,  therefore,  direct  an  inquiry  as  to  who  has  main- 
tained the  infant  since  the  death  of  her  mother,  and  to  ascertain  what 
sums  it  will  be  proper  to  apply  for  the  maintenance  of  the  plaintiff, 
and  whether  the  father  is  of  ability  to  maintain  her.  I,  also,  cannot 
make  the  trustees  pay  the  costs  which  have  been  incurred  further  than 
they  have  been  increased  by  their  selling  out  a  portion  of  the  trust 
fund.  The  costs  of  the  next  of  kin  of  the  plaintiff  and  of  the  other 
parties  must  be  paid  out  of  the  fund. 

See  Wrig'lei/  v.  Sawainsotij  3  De  Gex  &  S.  458,  and  Loader  v,  Clarke, 
2  Mac  &  Gor.  382. 
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February  S8, 1853. 

Practice  —  Procedure  Amendment  Act — Parties  —  Foreclosure  SuU. 

In  a  foreclosnre  sait  all  the  parties  who  had  control  oyer  as  well  the  mortgaged  property  as 
the  personal  estate  of  the  mortgagor,  were  on  the  record :  and  the  court  held,  aoder  tbc 
42d  section,  rule  9,  of  the  15  &  16  Vict  c.  86,  that  the  ctatms  qua  trutt  of  the  mortgaged 
estate  were  not  necessary  to  be  made  parties. 

The  owner  of  an  estate  executed  a  mortgage  thereof,  and  subse- 
quently he  devised  one  moiety  to  some  members  of  his  family  abso- 
lutely, and  devised  the  other  moiety  to  trustees  in  trust  for  certain 
parties,  and  appointed  those  trustees  his  executors.  The  mortgagor 
and  the  mortgagee  both  died,  and  the  representatives  of  the  mortga- 
gee filed  the  present  claim  for  foreclosure  against  the  absolute  devi- 
sees of  the  one  moiety  of  the  equity  of  redemption,  and  against  the 
trustees  of  the  other  moiety,  and  against  the  latter  as  the  executors 
of  the  mortgagor. 

At  the  hearing  of  the  claim,  which  took,  place  before  the  statute 
15  &  16  Vict.  c.  86,  came  into  operation,  and  aa  objection  being  taken 
for  want  of  parties^  the  court  held,  that  the  cestuis  que  trust  of  the 
one  moiety  ought  to  be  on  the  record,  and  gave  the  plaintiffs  leave  to 
amend  by  making  them  parties.  For  this  purpose  the  claim  stood 
over,  but  before  any  amendments  were  made  the  statute  came  into 
operation.  The  claim  was,  therefore,  set  down  again  for  bearing  in 
the  same  state  of  parties,  before  Vice- Chancellor  Stuart,  who  consi- 
dered that  the  point  of  parties  had  better  be  brought  before  the  notice 
of  this  court  or  of  the  Lord  Chancellor. 

Elderton  now,  on  behalf  of  the  plaintifis,  submitted  to  the  court 
that,  under  rule  9  of  the  42d  section  of  the  Procedure  Amendment 
Act,  the  cestuis  que  trust  need  not  be  made  parties  to  the  suit.  He 
cited — Goldsmith  y.  Stonehewer^  9  Hare,  App.  38;  s.  c.  aii(e,  385; 
Hanman  v.  Bilei/y  9  Hare,  App.  40 ;  s.  c.  antCy  386. 

Turner,  L.  J.  Both  my  learned  brother  and  myself  are  of  opi- 
nion, that,  as  all  the  persons  having  control  over  the  property,  the 
devisees  of  one  moiety  and  the  trustees  of  the  other  moiety,  and  the 
executors  of  the  mortgagor,  are  before  the  court  —  that  is  to  say,  the 
whole  property  both  real  and  personal,  out  of  which  the  mortgagor 
is  to  be  satisfied,  being  represented,  —  the  claim  may  with  propriety 
be  heard  without  the  presence  of  the  cestuis  que  trusL 


1  22  Law  J.  Bep.  (n.  s.)  Chanc  S44 ;  17  Jur.  170. 
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Apnl  29,  1852. 

Trustee  —  Executor — Inquiry  as  to  WUful  Default  when  Directed  — 

Practice. 

A  bill  sought  to  charge  persons  named  as  trustees  of  a  settlement,  for  what  thej  might  bat 
for  their  wilful  default,  &&  have  received.  At  the  hearing,  it  was  dismiss^  as  against  the 
representative  of  one  of  them,  with  costs,  he  never  having  acted  as  trustee  \  and  the  com- 
mon  accounts  only  were  directed  as  against  the  representatives  of  the  other  trustee.  The 
case  coming  on,  on  farther  directions :  — 

Held,  reversing  the  decision  of  the  court  below,  that  no  inquiry  ought  to  be  directed  as  to 
wilful  default 

This  was  an  appeal  from  the  order  of  his  honor  the  Vice-Chancel- 
lor, Sir  James  Wigram,  dated  the  16th  of  February,  1850,  made  on 
farther  directions,  whereby  amongst  other  things  it  was  referred  back 
to  the  Master  to  inquire  and  state  to  the  court  the  amount  and  par* 
ticulars  of  which  the  fortune  of  Frances  Cresswell,  assigned  by  an 
indenture  of  settlement  of  the  13th  of  May,  1815,  consisted.  And 
in  case  the  said  Master  should  find  that  the  said  fortune  consisted  of 
any  other  particulars  than  the  5002.  three  and  a  quarter  per  cent,  annu- 
ities in  his  report,  dated  May  7,  1849,  mentioned,  then  it  was  ordered 
that  the  said  Master  should  inquire  and  state  to  the  court  whether 
R  L.  Townsend,  then  deceased,  could  with  due  diligence,  and  with- 
out wilful  neglect  or  default,  have  received  any,  and  what  part  of  such 
particulars,  and  that  was  to  be  without  prejudice  to  any  question  in 
the  cause,  &c. ;  and  the  said  Master  was  to  be  at  liberty  to  state  any 
circumstances  specially,  &c. ;  and  the  court  reserved  the  consideration 
of  all  further  directions  and  costs  until  after  the  said  Master  should 
have  made  his  report,  with  liberty  for  any  of  the  parties  to  apply. 

It  appeared  that  Samuel  Walbank,  by  his  will,  dated  21st  Novem- 
ber, 1803,  gave  to  the  Rev.  Dr.  Townsend  and  J.  Pittl[both  since 
deceased,)  2,000/.  upon  trust  for  his  wife  for  life,  and  after  making  a 
bequest  of  his  household  goods,  furniture,  &c.,  he  gave  the  residue  of 
his  personal  estate  and  the  said  2,000/,  after  his  wife's  decease,  to  his 
children  by  his  said  wife ;  and  he  appointed  the  said  Dr.  Townsend 
and  J.  Pitt  executors.  The  testator  died,  leaving  his  widow  and  five 
children,  one  of  whom,  Frances,  married  Edmund  Cresswell.  On  the 
13th  February,  1807,  Dr.  Townsend  and  J.  Pitt  proved  the  will.  By 
a  settlement  made  on  the  marriage  of  Frances  Walbank  with 
Edmund  Cresswell,  dated  13th  May,  1815,  she  assigned  to  Dr. 
Townsend  and  R.  Carter  the  fifth  share,  to  which  she  was  entitled 
under  the  will  of  the  testator,  upon  certain  trusts,  under  which  the 


1 19  Law  Times  Bep.  119 ;   21  Law  J.  Rep.  (n.  s.)  Cfaanc.  571. 
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plaintii&  in  these  suits  are  interested.   Dr.  Townsend,  it  appears,  alone 
acted  as  trustee.     Frances  Cresswell  died  in  August,  1829.     On  the 
2d  of  April,  1830,  the  children  of  the  testator  and  Edmund  Cresswtli 
executed  a  general  release  to  Dr.  Townsend  and  J.  Pitt,  as  trustees 
and  executors  of  the  will  of  the  testator,  and  the  sum  of  600/.  four 
per  cent,  annuities  (afterwards  reduced  to  three  and  a  quarter  per  cent 
annuities)  was  transferred  into  the  name  of  Dr.  Townsend  as  trustee 
of  the  settlement  of  Frances  Cresswell.     Dr.  Townsend  died  in  June, 
1830,  having  appointed  the  defendants,  R.  L.  Townsend  and  John 
Haines,  his  executors ;  and  on  the  27th  of  April,  1842,  the  plaintiffs, 
J.  R.  Coope  and  H.  M.  Daniel,  were  appointed  trustees  of  the  settle- 
ment, in  th^  place  of  R.  L.  Townsend  and  R.  Carter.     The  original 
bill  was  filed  on  the  24th  January,  1843,  by  the  Rev.  R  Coope  and 
his  co-trustee,  J.  R.  Daniel,  the  wife  of  the  Rev.  J.  R.  Coope,  and  the 
other  children  of  Edmund  Cresswell,  praying  that  the  amount  of  the 
fortune  of  Frances  Cresswell,  which  had  been  received  by  the  late  Dr. 
Townsend  and  R.  Carter,  who  were  alleged  to  have  acted  jointly  as 
the  trustees  of  her  settlement,  or  which,  but  for  their  or  either  of  their 
wilful  neglect  or  default,  might  have  been  received,  .might  be  ascer- 
tained, and  that  it  might  be  declared  that  the  said  R.  Carter,  per- 
sonally, and  the  said  R.  L.  Townsend  and  J.  Haines,  as  executors  of 
Dr.  Townsend,  out  of  his  personal  estate,  might  be  decreed  to  pay 
or  make  good  the  whole  or  such  part  of  the  fortune  of  the  said  Fran- 
ces Cresswell  as  should  not  have  been  duly  invested  pursuant  to  the 
trusts  of  the  settlement.     R.  Carter  afterwards  died,  and  the  suit 
was  revived  against  his  executor,  W.  Carter.     On  the  19th  of  Jan- 
uary, 1846,  by  a  decree  made  by  his  honor  Vice- Chancellor  Wigrara, 
it  was  ordered  that  the  bills  should  be  dismissed  with  costs  as  against 
the  defendant,  W.  Carter,  (R.  Carter,  it  appears,  not  having  acted  as 
trustee,)  to  be  paid  out  of  the  fund  and  cash  in  court,  and  it  was 
referred  to  the  Master  to  inquire  and  state  to  the  court  the  amount 
and  particulars  of  the  fortune  of  Frances  Cresswell  assigned  by  the 
indenture  of  settlement  of  the  13th  of  May.  1815,  which  had  been 
received  by  Dr.  Townsend,  deceased,  or  by  any  other  person  or  per- 
sons by  his  order  or  for  his  use.     And  the  said  Master  was  to  be  at 
liberty  to  st8.te  any  circumstances  specially  with  regard  to  the  matters 
aforesaid.     No  account  as  to  wilful  default  was,  it  may  be  observed, 
directed,  nor  did  the  representatives  of  Dr.  Townsend  apply  to  have 
the  bill  dismissed,  so  far  as  it  prayed  wilful  default.     On  the  7th  of 
May,  1849,  the  Master  made  his  report,  whereby,  after  stating  certain 
facts  and  documents  brought  forward  in  his  office,  by  which  the  plain- 
tiffs alleged  it  was  shown  that  there  had  not  been  an  equal  division 
of  the  property  of  the  testator  between  the  five  children,  and  that  the 
share  of  Frances  Cresswell  ought  to  have  been  1,000/,  and  not  merely 
500/.,  the  Master,  however,  found  that  the  amount  and  particulars  of 
the  fortune  of  the  said  Frances  Cresswell  assigned  by  the  indenture 
of  settlement  of  the  13th  of  May,  1815,  which  had  been  received  by 
Dr.  Townsend,  deceased,  or  by  any  person  or  persons  by  his  order,  or 
for  his  use,  consisted  of  the  sum  of  500/.  three  and  a  quarter  per  cent 
annuities,  appearing  by  the  deed  of  release  of  the  2d  April,  1830,  to 
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have  been  transferred  by  the  trustees  and  executors  named  in  the  will  . 
of  the  said  testator,  Samuel  Walbank,  on  the  1st  of  April,  1830,  into 
the  name  of  Dr.  Townsend,  deceased,  as  trustee  of  the  said  indenture 
of  settlement  Exceptions  were  taken  by  the  plaintiffs  to  the  Master's 
report,  which  were  abandoned  when  the  cause  came  on  to  be  heard 
on  further  directions,  when  the  order  before-mentioned,  and  from 
which  the  defendants  now  appeal,  directing  an  inquiry  as  to  wilful 
default,  was  made  by  his  honor,  Vice- Chancellor  Wigram,  on  the 
ground,  it  seems,  of  the  facts  and  documents  stated  in  th«  Master's 
report  before  alluded  to.  The  question  raised  for  the  decision  of  the 
court,  was,  whether,  under  the  circumstances,  the  inquiry  as  to  wilful 
default  was  properly  directed. 

Kenyan  Parker  and  T.  H.  Hall,  for  the  appellants,  the  representa- 
tives of  Dr.  Townsend,  contended  that  no  inquiry  as  to  wilful  default 
ought  to  have  been  directed.  They  cited  and  commented  on  Garland 
V.  LUtlewoocly  1  Beav.  527 ;  Green  v.  Badlep,  7  Beav.  274. 

Bethell  and  Daniel,  for  the  plaintiffs,  the  respondents,  contended, 
that  an  inquiry  as  to  wilful  default  was  properly  inserted  in  the  de- 
cree ;  that  when  the  prayer  for  relief  was  not  exhausted,  the  court 
might,  on  further  directions,  on  materials  contained  in  the  Master's 
report,  make  inquiries  for  the  purpose  of  working  out  the  relief  asked 
by  the  prayer,  and  which  was  npt  touched  in  the  decree  on  the  original 
hearing;  that  the  Vice-Chancellor  was  right,  as  the  additional  ma- 
terials contained  in  the  Master's  report  warranted  an  inquiry,*  espe- 
cially as  the  Master  was  in  the  original  decree  directed  to  report 
circumstances  specially.  These  materials  warrant  the  inquiry,  as  it 
appears  from  them  that  Dr.  Townsend  paid  mofe  to  one  sister  than 
another.  The  bill  also  contains  further  charges  against  the  person 
sought  to  be  charged,  namely.  Dr.  Townsend. 

[Knight  Bruce,  L.  J.  Was  there  a  difierent  case  made  against 
Dr.  Townsend  and  Mr.  R.  Carter  ?] 

It  does  not  seem  that  there  was.  It  must  be  remembered  that  Dr. 
Townsend  was  executor  of  the  testator,  as  well  as  trustee  of  the  mar- 
riage settlement,  and  that  Carter  was  trustee  of  the  settlement  only, 
although  it  appears  that  he  never  acted  as  trustee,  and  the  money 
was  standing  in  the  sole  name  of  Dr.  Townsend.  They  cited  JRow- 
ley  V.  Adams,  7  Beav.  395,  648. 

Knight  Bruce,  L.  J.  This  suit  relates  to  a  case  of  a  trustee  who 
died  in  the  summer  of  the  year  1830,  and  the  suit  was  not  instituted 
until  the  month  of  January,  1843.  As  the  bill  was  framed,  it  did  not 
state  this  deceased  gentleman  (Dr.  Townsend,)  to  have  been  sole 
trustee,  or  sole  acting  trustee ;  it  represented  him  and  Mr.  R.  Carter 
to  have  been,  and  to  have  acted,  as  trustees  jointly.  The  error  in  that 
statement  would  have  been  of  little  importance  had  Dr.  Townsend 
been  alive,  as  he  would  have  known  the  facts  and  circumstances  of 
the  case,  but  his  personal  representatives  could  not  be  supposed  to 
know  the  facts  or  circumstances  equally  well,  if  at  all.    They  were 

60* 
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brought  to  a  bearing,  thinking  that  th^  acts  complalhed  of  weie  the 
*  acts  equally  of  Mr.  R.  Carter  and  the  deceased  Dr.  Townsend ;  at  the 
hearing,  they  find  that  Dr.  Townsend  is  alone  to  be  made  the  object 
of  attack ;  Mr.  R.  Carter,  or  his  estate,  which  is  the  same  thing,  being 
dismissed,  on  the  ground  it  is  to  be  supposed,  that  Mr.  R.  Carter  had 
never  accepted  the  trusts.  I  am  not  quite  sure  that,  as  Dr.  Townsend 
had  died  before  the  suit  was  instituted,  that  circumstance  to  which  I 
have  just  referred,  namely,  tho  dismissal  of  Mr.  R.  Carter,  is  not  of 
itself  suffi^ent  to  support  the  present  appeal  But  I  would  rather 
not  decide  the  case  upon  that  ground.*  When  the  case  came  on  at 
the  original  hearing,  an  account  was  directed,  of  which  no  complaint 
was  made.  Dr.  Townsend  was  a  trustee,  and  he  was  properly  di- 
rected to  account.  Nothing  more  was  done,  of  which,  though  Dr. 
Townsend's  representatives  could  complain,  they  did  not  take  the 
course  which  they  might  have  done,  namely,  of  having  ,the  bill  dis- 
missed, so  far  as  it  prayed  wilful  default,  inasmuch  as  no  direction 
was  given  on  that  subject  The  account  was  taken,  every  thing  was 
duly  accounted  for,  no  complaint  was  made  against  Dr.  Townsend  or 
his  representatixes,  but  certain  facts  and  documents  were  brought 
forward  in  the  Master's  office,  and,  in  consequence,  on  further  direc- 
tions, the  court  made  the  Inquiry  now  complained  of,  which  is  not  a 
finding  on  any  adjudication.  Whether  the  inquiry  as  to  wilful  de- 
fault ought  to  have  been  directed,  is  the  point  now  before  us.  To  go 
back  to  the  original  hearing :  I  apprehend  that  Lord  Eldon  often  said, 
that,  as  a  general  rule,  in  order  to  obtain  a  direction  for  wailful  de^ 
fault  against  an  executor  or  trustee,  you  must  allege  a  case,  pray  for 
it,  and  prove  one  act  at  least  of  wilful  default ;  and,  doing  so,  you 
may  have  a  general  decree  as  to  wilful  default ;  that  is  the  course  of 
the  court.  But  this -state  of  circumstances  may  arise,  namely,  a  case 
of  wilful  default  may  be  alleged,  and  a  prayer  founded  on  it ;  but  cii- 
cumstances  appearing,  by  admission  or  proof,  may  raise  a  case  of 
suspicion  in  the  mind  of  the  court  on  the  question  whether  an  act  of 
wilful  default  has  been  committed  or  not  In  such  a  case  I  can  con- 
ceive that  the  court,  if  it  is  likely  that  further  evidence  may  be  ob- 
tained, ought  to  direct  an  inquiry,  short  of  directing  wilful  default,  in 
order  to  ground  upon  that  a  new  order  to  direct  an  inquiry  as  to  wil- 
ful default  at  a  future  stage,  but  then  the  inquiry  should  be  directed 
in  such  a  way  as  to  call  the  defendant's  attention  to  the  facts  to  be 
investigated.  For  instance,  if  the  allegation  be  that  a  sum  of  1,000^ 
be  lost  by  wilful  default,  the  inquiry  ought  to  be  under  what  circum- 
stances it  was  lost,  and  the  facts  bearing  on  the  loss,  and  the  nature 
of  the  transaction.  Then  the  evidence  will  be  supplied,  and  when  it 
comes  back  to  the  court,  an  inquiry  as  to  wilful  default  may  be 
directed.  I  can  conceive  the  propriety  or  even  the  necessity  of  such 
a  case,  but  it  is  not  the  habit  of  the  court,  when  a  trustee,  who,  al- 
though he  has  acted  erroneously,  has  acted  in  good  faith,  should  be 
treated  with  severity.  That,  however,  was  not  the  case  here ;  the  case 
taken  here  was  tantamount  to  an  adjudication  (it  not  appearing  that 
there  was  any  wilful  default,)  that  there  was  no  wilful  default  to  be 
inquired  into,  because  the  account  was  only  a  general  account  of 
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the  receipts  of  the  trustee.  It  is  said  that  there  was  a  direction  to 
report  circumstances  specially,  but  Sir  William  Home,  a  Master  of 
great  learning  and  experience,  said,  and  said  most  truly,  that  with  re- 
gard to  special  circumstances,  they  must  be  stated  with  respect  to  the 
"matters  aforesaid;"  that  is  to  say,  the  question  of  receipts  and 
allowances.  All  other  questions  were  not  before  him,  and  the  danger 
of  perjury  in  the  event  of  false  evidence  in  this  case  would  not  arise, 
because  the  evidence  would  not  be  material,  as  not  addressed  to  mat- 
ters in  issue.  It  is  said  the  evidence  was  documentary  here,  but  the 
rule  is  the  same,  nor  were  the  defendants  called  upon  to  address 
themselves  to  the  evidence  before  the  Master,  because  the  Master  was 
not  to  inquire  as  to  wilful  default  .This  decree  was  so  worded  as 
not  to  enable  the  court,  on  further  directions,  to  look  at  the  new 
evidence  produced  before  the  Master,  inasmuch  as  it  was  not  evidence 
for  such  purpose ;  the  consequence  is,  in  my  judgment,  without  de- 
nying that  a  case  may  exist  in  which  on  further  directions  an  inquiry 
as  to  whether  wilful  default  has  been  committed  may  be  directed, 
this  is  not  such  a  case ;  and,  in  my  judgment,  if  there  was  nothing 
more  in  this  case  than  this,  the  inquiry  had  better  be  erased  from  the 
decree.  But  assuming  that,  according  to  the  ordinary  practice  of  the 
court,  there  is  nothing  to  prevent  an  inquiry  being  directed,  it  still 
remains  to  consider  whether  there  was  matter  enough  on  the  facts 
and  documents  stated  in  the  Master's  report  to  render  this  inquiry 
before  the  Master  probably  useful.  I  am  of  opinion  that  at  the  ut- 
most extent  they  raised  a  doubt  as  to  aa  obscure  matter  as  to  which 
all  the  persons  who  could  have  ^ven  information  have  passed  to 
their  graves,  and  that  is  more  or  less  matter  of  conjecture.  There 
would  be  a  great  hazard  of  a  miscarriage  of  justice  if  this  matter 
sh6uld  be  gone  into.  I  am  of  opinion,  therefore,  that  the  inquiry  had 
better  be  slanick  out. 
• 

Lord  Cranworth,  L.  J.,  concurred  in  the  result,  on  the  latter 
ground,  namely,  that,  assuming  that  the  state  of  the  pleadings  and 
the  practice  of  the  court  warranted  the  inquiry,  that  the  facts  of  the 
case,  (which  his  lordship  stated  at  some  length,)  led  irresistibly  to  the 
inference  that  the  accounts  had  been  properly  taken,  and  a  proper 
distribution  made  of  the  testator's  estate ;  that  Dr.  Townsend  had 
had  transferred  into  his  name  the  whole  of  the  fortune  of  Frances 
Cresswell  assigned  by  her  marriage  settlement,  namely,  the  500/.  4/. 
per  cent  annuities ;  and  that  therefore  there  bad  been  no  ground 
shown  for  an  inquiry  as  to  wilful  default 
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brought  to  a  hearing,  thinking  that  th^  acts  complaikied  of  were  the 
'  acts  equally  of  Mr,  R.  Carter  and  the  deceased  Br.  Townsend ;  at  the 
hearing,  they  find  that  Dr.  Townsend  is  alooe  to  be  made  the  object 
of  attack ;  Mr.  R.  Carter,  or  his  estate,  which  is  the  same  thing,  being 
dismissed,  on  the  ground  it  is  to  be  supposed,  that  Mr.  R.  Carter  had 
never  accepted  the  trusts.  I  am  not  quite  sure  that,  as  Dr.  Townsend 
had  died  before  the  suit  was  instituted,  that  circumstance  to  which  I 
have  just  referred,  namely,  the  dismissal  of  Mr.  R.  Carter,  is  not  of 
itself  suffi^ent  to  support  the  present  appeal  But  I  would  rather 
not  decide  the  case  upon  that  ground.*  When  the  case  came  on  at 
the  original  hearing,  an  account  was  directed,  of  which  no  complaint 
was  made.  Dr.  Townsend  was  a  trustee,  and  he  was  properly  di- 
rected to  account.  Nothing  more  was  done,  of  which,  though  Dr. 
Townsend's  representatives  could  complain,  they  did  not  take  the 
course  which  they  might  have  done,  namely,  of  having  .the  bill  dis- 
missed, so  far  as  it  prayed  wilful  default,  inasmuch  as  no  direction 
was  given  on  that  subject  The  account  was  taken,  every  thing  was 
duly  accounted  for,  no  complaint  was  made  against  Dr.  Townsend  or 
his  representatixes,  but  certain  facts  and  documents  were  brought 
forward  in  the  Master's  office,  and,  in  consequence,  on  further  direc- 
tions, the  court  made  the  inquiry  now  complained  of,  which  is  not  a 
finding  on  any  adjudication.  Whether  the  inquiry  as  to  wilful  de- 
fault ought  to  have  been  directed,  is  the  point  now  before  us.  To  go 
back  to  the  original  hearing :  I  apprehend  that  Lord  Eldon  often  said, 
that,  as  a  general  rule,  in  order  to  obtain  a  direction  for  wilful  de^ 
fault  against  an  executor  or  trustee,  you  must  allege  a  case,  pray  for 
it,  and  prove  one  act  at  least  of  wilful  default ;  and,  doing  so,  yon 
may  have  a  general  decree  as  to  wilful  default ;  that  is  the  course  of 
the  court  But  this -state  of  circumstances  may  arise,  namely,  a  case 
of  wilful  default  may  be  alleged,  and  a,  prayer  founded  on  it ;  but  cir- 
cumstances appearing,  by  s^mission  or  proof,  may  raise  a  case  of 
suspicion  in  the  mind  of  the  court  on  the  question  whether  an  act  of 
wilful  default  has  been  committed  or  not  In  such  a  case  I  can  con- 
ceive that  the  court,  if  it  is  likely  that  further  evidence  may  be  ob- 
tained, ought  to  direct  an  inquiry,  short  of  directing  wilful  default,  in 
order  to  ground  upon  that  a  new  order  to  direct  an  inquiry  as  to  wil- 
ful default  at  a  future  stage,  but  then  the  inquiry  should  be  directed 
in  such  a  way  as  to  call  the  defendant's  attention  to  the  facts  to  be 
investigated.  For  instance,  if  the  allegation  be  that  a  sum  of  1,000^ 
be  lost  by  wilful  default,  the  inquiry  ought  to  be  under  what  circum- 
stances it  was  lost,  and  the  facts  bearing  on  the  loss,  and  the  nature 
of  the  transaction.  Then  the  evidence  will  be  supplied,  and  when  it 
comes  back  to  the  court,  an  inquiry  as  to  wilful  default  may  be 
directed.  I  can  conceive  the  propriety  or  even  the  necessity  of  such 
a  case,  but  it  is  not  the  habit  of  the  court,  when  a  trustee,  who,  al- 
though he  has  acted  erroneously,  has  acted  in  good  faith,  should  be 
treated  with  severity.  That,  however,  was  not  the  case  here ;  the  case 
taken  here  was  tantamount  to  an  adjudication  (it  not  appearing  that 
there  was  any  wilful  default,)  that  there  was  no  wilful  default  to  be 
inquired  into,  because  the  account  was  only  a  general  account  of 
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the  receipts  of  the  trustee.  It  is  said  that  there  was  a  dkection  to 
report  circumstances  specially,  but  Sir  William  Home,  a  Master  of 
great  learning  and  experience,  said,  and  said  most  truly,  that  with  re- 
gard to  special  circumstances,  they  must  be  stated  with  respect  to  the 
*' matters  aforesaid;"  that  is  to  say,  the  question  of  receipts  and 
allowances.  All  other  questions  were  not  before  him,  and  the  danger 
of  perjury  in  the  event  of  false  evidence  in  this  case  would  not  arise, 
because  the  evidence  would  not  be  material,  as  not  addressed  to  mat* 
ters  in  issue.  It  is  said  the  evidence  was  documentary  here,  but  the 
rule  is  the  same,  nor  were  the  defendants  called  upon  to  address 
themselves  to  the  evidence  before  the  Master,  because  the  Master  was 
not  to  inquire  as  to  wilful  default  .This  decree  was  so  worded  as 
not  to  enable  the  court,  on  further  directions,  to  look  at  the  new 
evidence  produced  before  the  Master,  inasmuch  as  it  was  not  evidence 
for  such  purpose ;  the  consequence  is,  in  my  judgment,  without  de- 
nying that  a  case  may  exist  in  which  on  further  directions  an  inquiry 
as  to  whether  wilful  default  has  been  committed  may  be  directed, 
this  is  not  such  a  case ;  and,  in  my  judgment,  if  there  was  nothing 
more  in  this  case  than  this,  the  inquiry  had  better  be  erased  from  the 
decree.  But  assuming  that,  according  to  the  ordinary  practice  of  the 
court,  there  is  nothing  to  prevent  an  inquiry  being  directed,  it  still 
remains  to  consider  whether  there  was  matter  enough  on  the  facts 
and  documents  stated  in  the  Master's  report  to  render  this  inquiry 
before  the  Master  probably  useful.  I  am  of  opinion  that  at  the  ut- 
most extent  they  raised  a  doubt  as  to  an  obscure  matter  as  to  which 
all  the  persons  who  could  have  given  information  have  passed  to 
their  graves,  and  that  is  more  or  less  matter  of  conjecture.  There 
would  be  a  great  hazard  of  a  miscarriage  of  justice  if  this  matter 
shduld  be  gone  into«  I  am  of  opinion,  therefore,  that  the  inquiry  had 
better  be  struck  out. 

Lord  Cbanworth,  L.  J.,  concurred  in  the  result,  on  the  latter 
ground,  namely,  that,  assuming  that  the  state  of  the  pleadings  and 
the  practice  of  the  court  warranted  the  inquiry,  that  the  facts  of  the 
case,  (which  his  lordship  stated  at  some  length,)  led  irresistibly  to  the 
inference  that  the  accounts  had  been  properly  taken,  and  a  proper 
distribution  made  of  the  testator's  estate ;  that  Dr.  Townsend  had 
had  transferred  into  his  name  the  whole  of  the  fortune  of  Frances 
Cresswell  assigned  by  her  marriage  settlement,  namely,  the  500/.  4/. 
per  cent,  annuities ;  and  that  therefore  there  had  been  no  ground 
shown  for  an  inquiry  as  to  wilful  default. 
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brought  to  a  hearing,  thinking  that  th^  acts  complaikied  of  were  the 
*  acts  equally  of  Mr.  R.  Carter  and  the  deceased  Dr.  Townsend ;  at  the 
hearing,  they  find  that  Dr.  Townsend  is  alooe  to  be  made  the  object 
of  attack ;  Mr.  R.  Carter,  or  his  estate,  which  is  the  same  thing,  being 
dismissed,  on  the  ground  it  is  to  be  supposed,  that  Mr.  R.  Carter  had 
never  accepted  the  trusts.  I  am  not  quite  sure  that,  as  Dr.  Townsend 
had  died  before  the  suit  was  instituted,  that  circumstance  to  which  I 
have  just  referred,  namely,  the  dismissal  of  Mr.  R.  Carter,  is  not  of 
itself  suffi^ent  to  support  the  present  appeaL  But  I  would  rather 
not  decide  the  case  upon  that  ground.*  When  the  case  came  on  at 
the  original  hearing,  an  account  was  directed,  of  which  no  complaint 
was  made.  Dr.  Townsend  was  a  trustee,  and  he  was  properly  di- 
rected to  account.  Nothing  more  was  done,  of  which,  though  Dr. 
Townsend's  representatives  could  complain,  they  did  not  take  the 
course  which  they  might  have  done,  namely,  of  having  .the  bill  dis- 
missed, so  far  as  it  prayed  wilful  default,  inasmuch  as  no  direction 
was  given  on  that  subject  The  account  was  taken,  every  thing  was 
duly  accounted  for,  no  complaint  was  made  against  Dr.  Townsend  or 
his  representatixes,  but  certain  facts  and  documents  were  brought 
forward  in  the  Master's  office,  and,  in  consequence,  on  further  direc- 
tions, the  court  made  the  inquiry  now  complained  of,  which  is  not  a 
finding  on  any  adjudication.  Whether  the  inquiry  as  to  wilful  de- 
fault ought  to  have  been  directed,  is  the  point  now  before  us.  To  go 
back  to  the  original  hearing :  I  apprehend  that  Lord  Eldon  often  said, 
that,  as  a  general  rule,  in  order  to  obtain  a  direction  for  wilful  de^ 
fault  against  an  executor  or  trustee,  you  must  allege  a  case,  pray  for 
it,  and  prove  one  act  at  least  of  wilful  default ;  and,  doing  so,  you 
may  have  a  general  decree  as  to  wilful  default ;  that  is  the  course  of 
the  court.  But  this -state  of  circumstances  may  arise,  namely,  a  case 
of  wilful  default  may  be  alleged,  and  a  prayer  founded  on  it ;  but  dr- 
cumstances  appearing,  by  admission  or  proof,  may  raise  a  case  of 
suspicion  in  the  mind  of  the  court  on  the  question  whether  an  act  of 
wilful  default  has  been  committed  or  not  In  such  a  case  I  can  con- 
ceive that  the  court,  if  it  is  likely  that  further  evidence  may  be  ob- 
tained, ought  to  direct  an  inquiry,  short  of  directing  wilful  default,  in 
order  to  ground  upon  that  a  new  order  to  direct  an  inquiry  as  to  wil- 
ful default  at  a  future  stage,  but  then  the  inquiry  should  be  directed 
in  such  a  way  as  to  call  the  defendant's  attention  to  the  facts  to  be 
investigated.  For  instance,  if  the  allegation  be  that  a  sum  of  1,000L 
be  lost  by  wilful  default,  the  inquiry  ought  to  be  under  what  circum- 
stances it  was  lost,  and  the  facts  bearing  on  the  loss,  and  the  nature 
of  the  transaction.  Then  the  evidence  will  be  supplied,  and  when  it 
comes  back  to  the  court,  an  inquiry  as  to  wilful  default  may  be 
directed.  I  can  conceive  the  propriety  or  even  the  necessity  of  such 
a  case,  but  it  is  not  the  habit  of  the  court,  when  a  trustee^  who,  al- 
though he  has  acted  erroneously,  has  acted  in  good  faith,  should  be 
treated  with  severity.  That,  however,  was  not  the  case  here ;  the  case 
taken  here  was  tantamount  to  an  adjudication  (it  not  appearing  that 
there  was  any  wilful  default,)  that  there  was  no  wilful  default  to  be 
inquired  into,  because  the  account  waS:  only  a  general  account  of 
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the  receipts  of  the  trustee.  It  is  said  that  there  was  a  direction  to 
report  circumstances  specially,  but  Sir  William  Home,  a  Master  of 
great  learning  and  experience,  said,  and  said  most  truly,  that  with  re- 
gard to  special  circumstances,  they  must  be  stated  with  respect  to  the 
"matters  aforesaid;"  that  is  to  say,  the  question  of  receipts  and 
allowances.  All  other  questions  were  not  before  him,  and  the  danger 
of  perjury  in  the  event  of  false  evidence  in  this  case  would  not  arise, 
because  the  evidence  would  not  be  material,  as  not  addressed  to  mat- 
ters in  issue.  It  is  said  the  evidence  was  documentary  here,  but  the 
rule  is  the  same,  nor  were  the  defendants  called  upon  to  address 
themselves  to  the  evidence  before  the  Master,  because  the  Master  was 
not  to  inquire  as  to  wilful  default  .This  decree  was  so  worded  as 
not  to  enable  the  court,  on  further  directions,  to  look  at  the  new 
evidence  produced  before  the  Master,  inasmuch  as  it  was  not  evidence 
for  such  purpose ;  the  consequence  is,  in  my  judgment,  without  de- 
nying that  a  case  may  exist  in  which  on  further  directions  an  inquiry 
as  to  whether  wilful  default  has  been  committed  may  be  directed, 
this  is  not  such  a  case ;  and,  in  my  judgment,  if  there  was  nothing 
more  in  this  case  than  this,  the  inquiry  had  better  be  erased  from  the 
decree.  But  assuming  that,  according  to  the  ordinary  practice  of  the 
court,  there  is  nothing  to  prevent  an  inquiry  being  directed,  it  still 
remains  to  consider  whether  there  was  matter  enough  on  the  facts 
and  documents  stated  in  the  Master's  report  to  render  this  inquiry 
before  the  Master  probably  useful.  I  am  of  opinion  that  at  the  ut- 
most extent  they  raised  a  doubt  as  to  aa  obscure  matter  as  to  which 
all  the  persons  who  could  have  given  information  have  passed  to 
their  graves,  and  that  is  more  or  less  matter  of  conjecture.  There 
would  be  a  great  hazard  of  a  miscarriage  of  justice  if  this  matter 
shduld  be  gone  into.  I  am  of  opinion,  therefore,  that  the  inquiry  had 
better  be  slanick  out. 
• 

Lord  Cranworth,  L.  J.,  concurred  in  the  result,  on  the  latter 
ground,  namely,  that,  assuming  that  the  state  of  the  pleadings  and 
the  practice  of  the  court  warranted  the  inquiry,  that  the  facts  of  the 
case,  (which  his  lordship  stated  at  some  length,)  led  irresistibly  to  the 
inference  that  the  accounts  had  been  properly  taken,  and  a  proper 
distribution  made  of  the  testator's  estate ;  that  Dr.  Townsend  had 
had  transferred  into  his  name  the  whole  of  the  fortune  of  Frances 
Cresswell  assigned  by  her  marriage  settlement,  namely,  the  500/.  4/. 
per  cent,  annuities ;  and  that  therefore  there  had  been  no  ground 
shown  for  an  inquiry  as  to  wilful  default. 


594  COURTS  OF  CHANCERY,  1852. 

Coope  V.  Carter;  Coope  o.  Townaend. 

brought  to  a  hearing,  thinking  that  th^  acts  complaitaed  of  weie  the 
*  actd  equally  of  Mr.  R.  Carter  and  the  deceased  Dr.  Townsend ;  at  the 
hearing,  they  find  that  Dr.  Townsend  is  alooe  to  be  made  the  object 
of  attack ;  Mr.  R.  Carter,  or  his  estate,  which  is  the  same  thing,  bein^ 
dismissed,  on  the  ground  it  is  to  be  supposed,  that  Mr.  R.  Carter  hsA 
never  accepted  the  trusts.   I  am  not  quite  sure  that|  as  Dr.  Towusend 
had  died  before  the  suit  was  instituted,  that  circumstance  to  which  I 
have  just  referred,  namely,  the  dismissal  of  Mr.  R.  Carter,  b  not  of 
itself  suffi^ent  to  support  the  present  appeal    But  I  would  rather 
not  decide  the  case  upon  that  ground.*    When  the  case  came  on  at 
the  original  hearing,  an  account  was  directed,  of  which  no  complaint 
was  made.    Dr.  Townsend  was  a  trustee,  and  he  was  properly  di- 
rected to  account.     Nothing  more  was  done,  of  which,  though  Dr. 
Townsend's  representatives  could  complain,  they  did  not  take  the 
course  which  they  might  have  done,  namely,  of  having  .the  bill  dis- 
missed, so  far  as  it  prayed  wilful  diefault,  inasmuch  as  no  direction 
was  given  on  that  subject     The  account  was  taken,  every  thing  was 
duly  accounted  for,  no  complaint  was  made  against  Dr.  Townsend  or 
his  representatixes,  but  certain  facts  and  documents  were  brought 
forward  in  the  Master's  office,  and,  in  consequence,  on  further  direc- 
tions, the  court  made  the  inquiry  now  complained  of,  which  is  not  a 
finding  on  any  adjudication.     Whether  the  inquiry  as  to  wilful  de- 
fault ought  to  have  been  directed,  is  the  point  now  before  us.    To  go 
back  to  the  original  hearing :  I  apprehend  that  Lord  Eldon  often  said, 
that,  as  a  general  rule,  in  order  to  obtain  a  direction  for  wilful  de^ 
fault  against  an  executor  or  trustee,  you  must  allege  a  case,  pray  for 
it,  and  prove  one  act  at  least  of  wilful  default ;  and,  doing  so,  yon 
may  have  a  general  decree  as  to  wilful  default ;  that  is  the  course  of 
the  court.    But  this -state  of  circumstances  may  arise,  namely,  a  case 
of  wilful  default  may  be  alleged,  and  a  prayer  founded  on  it ;  but  cir- 
cumstances appearing,  by  admission  or  proof,  may  raise  a  case  of 
suspicion  in  the  mind  of  the  court  on  the  question  whether  an  act  of 
wilful  default  has  been  committed  or  not     In  such  a  case  I  can  con- 
ceive that  the  court,  if  it  is  likely  that  further  evidence  may  be  ob- 
tained, ought  to  direct  an  inquiry,  short  of  directing  wilful  default,  in 
order  to  ground  upon  that  a  new  order  to  direct  an  inquiry  as  to  wil- 
ful default  at  a  future  stage,  but  then  the  inquiry  should  be  directed 
in  such  a  way  as  to  call  the  defendant's  attention  to  the  (acts  to  be 
investigated.     For  instance,  if  the  allegation  be  that  a  sum  of  l,000t 
be  lost  by  wilful  default,  the  inquiry  ought  to  be  under  what  circum- 
stances it  was  lost,  and  the  facts  bearing  on  the  loss,  and  the  nature 
of  the  transaction.     Then  the  evidence  will  be  supplied,  and  when  it 
comes  back  to  the  court,  an  inquiry  as  to  wilful  default  may  be 
directed.     I  can  conceive  the  propriety  or  even  the  necessity  of  such 
a  case,  but  it  is  not  the  habit  of  the  court,  when  a  trustee,  who,  al- 
though he  has  acted  erroneously,  has  acted  in  good  faith,  should  be 
treated  with  severity.   That,  however,  was  not  the  case  here ;  the  case 
taken  here  was  tantamount  to  an  adjudication  (it  not  appearing  that 
there  was  any  wilful  default,)  that  there  was  no  wilful  default  to  be 
inquired  into,  because  the  account  was  only  a  general  account  of 
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the  receipts  of  the  trustee.  It  is  said  that  there  was  a  direction  to 
report  circumstances  specially,  but  Sir  William  Home,  a  Master  of 
great  learning  and  experience,  said,  and  said  most  truly,  that  with  re- 
gard to  special  circumstances,  they  must  be  stated  with  respect  to  the 
"matters  aforesaid;"  that  is  to  say,  the  question  of  receipts  and 
allowances.  All  other  questions  were  not  before  him,  and  the  danger 
of  perjury  in  the  event  of  false  evidence  in  this  case  would  not  arise, 
because  the  evidence  would  not  be  material,  as  not  addressed  to  mat* 
ters  in  issue.  It  is  said  the  evidence  was  documentary  here,  but  the 
rule  is  the  same,  nor  were  the  defendants  called  upon  to  address 
themselves  to  the  evidence  before  the  Master,  because  the  Master  was 
not  to  inquire  as  to  wilful  default.  .This  decree  was  so  worded  as 
not  to  enable  the  court,  on  fmrther  directions,  to  look  at  the  new 
evidence  produced  before  the  Master,  inasmuch  as  it  was  not  evidence 
for  such  purpose ;  the  consequence  is,  in  my  judgment,  without  de- 
nying that  a  case  may  exist  in  which  on  further  directions  an  inquiry 
as  to  whether  wilful  default  has  been  committed  may  be  directed, 
this  is  not  such  a  case ;  and,  in  my  judgment,  if  there  was  nothing 
more  in  this  case  than  this,  the  inquiry  had  better  be  erased  from  the 
decree.  But  assuming  that,  according  to  the  ordinary  practice  of  the 
court,  there  is  nothing  to  prevent  an  inquiry  being  directed,  it  still 
remains  to  consider  whether  there  was  matter  enough  on  the  facts 
and  documents  stated  in  the  Master's  report  to  render  this  inquiry 
before  the  Master  probably  useful.  I  am  of  opinion  that  at  the  ut- 
most extent  they  raised  a  doubt  as  to  an  obscure  matter  as  to  which 
all  the  persons  who  could  have  given  information  have  passed  to 
their  graves,  and  that  is  more  or  less  matter  of  conjecture.  There 
would  be  a  great  hazard  of  a  miscarriage  of  justice  if  this  matter 
shduld  be  gone  into.  I  am  of  opinion,  therefore,  that  the  inquiry  had 
better  be  struck  out. 
• 
Lord  Craxworth,  L.  J.,  concurred  in  the  result,  on  the  latter 
ground,  namely,  that,  assuming  that  the  state  of  the  pleadings  and 
the  practice  of  the  court  warranted  the  inquiry,  that  the  facts  of  the 
case,  (which  his  lordship  stated  at  some  length,)  led  irresistibly  to  the 
inference  that  the  accounts  had  been  properly  taken,  and  a  proper 
distribution  made  of  the  testator's  estate ;  that  Dr.  Townsend  had 
had  transferred  into  his  name  the  whole  of  the  fortune  of  Frances 
Cresswell  assigned  by  her  marriage  settlement,  namely,  the  500/.  4/. 
per  cent,  annuities;  and  that  therefore  there  had  been  no  ground 
shown  for  an  inquiry  as  to  wilful  default. 
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April  20  and  so,  1852. 

Hallway  Company — Contract — Specific  Performance — Adaption  by 
a  Third  Party  of  Contract  between  others  — Abandonment  of  the 
Scheme, 

A  railway  company  who  had  projected  and  were  promoting;  a  new  line  of  raflway,  being 
opposed  by  a  landholder  on  the  line,  arraneed,  through  a  third  party,  who  professed  to  t« 
the  agent  of  the  company,  to  purchase  his  land  at  a  certain  price.  The  landowner  accord- 
ingly wididrew  his  opposition,  and  the  bill  passed  authorizing  the  construction  of  the  new 
line.  No  steps,  howeyer,  were  taken  to  carry  out  the  scheme,  and  the  oompnlsoiy  powers 
having  expired,  though  the  time  for  completing  the  line  had  not,  the  landholder  filed 
his  bul  against  the  company  for  specific  performance  of  the  contract  to  purchase  his 
land:  — 

Hdd^  that  there  was  no  contract  between  the  plaintiff  and  the  company,  for  before  tfaej 
obtained  their  new  act  they  could  not  enter  into  a  contract  j  and  as  to  their  adoption  or 
the  contract  made  by  their  professed  agent  for  their  benefit,  as  a  oornoiation  subsequently 
established,  there  had  been  nothing  done  after  obtaining  the  act  whicn  the  plaintiff^s  with- 
drawid  of  opposition  had  enaUed  them  to  do,  and  therefore  thc^  oonid  not  be  said  to  hare 
adopted  it. 

The  court  refused  even  to  pat  the  company  on  terms  to  admit  the  contract  at  law ;  but  dis- 
missed the  bill  with  costs. 

The  bill  in  this  case  was  filed  by  the  plaintiff,  Gooday,  to  enforce 
specific  performance  of  an  agreement  for  the  purchase  from  him  by 
the  Colchester,  Stour  Valley,  Sudbury,  and  Halstead  Railway  Com- 
pany, of  a  piece  of  land  for  the  purpose  of  an  extension  line  projected 
by  them.     It  appeared  that  the  company  were  desirous  of  constrnct- 
ing  a  branch  line  .of  railway  from  Sudbury  to  Lavenham  and  MqI- 
ford,  but  such  a  work  not  being  within  the  powers  conferred  on  them 
by  their  act  of  incorporation,  it  became  necessary  for  them  to  apply 
to  parliament  for  the  purpose  of  obtaining  the  necessary  authoritv- 
Accordingly,  in  1845,  they  applied  to  parliament  for  an  act  to  enable 
them  to  construct  the  proposed  line,  but  their  application  was  opposed 
by  the  plaintiff,  through  whose  land  the  new  line  was  intended  to 
pass.    It  became  necessary,  therefore,  to  buy  off  the  plaintiff's  oppo- 
sition  ;  and,  accordingly,  after  some  negotiations,  an  agreement  was 
entered  into  on  the  13th  of  May,  1847,  between  the  plaintiff  and  a 
person  who  professed  to  act  as  the  agent  of  the  company,  whereby 
the  plaintiff  was  to  withdraw  his  opposition,  and  the  company  were 
to  purchase  his  land,  or  so  much  thereof  as  they  required,  for  the  sum 
of  1,850/.     This  agreement  was  not  under  the  seal  of  the  company, 
nor  was  the  agent  who  acted  for  them  authorized  by  an  instrument 
under  their  seal.     The  company  acted  as  to  the  new  line  simply  as 
promoters  thereof,  and  contracted  through  a  third  party  for  the  pur- 
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chase  of  land  for  the  purposes  of  the  undertaking.  The  contract 
itself  was  not  denied ;  it  was  merely  alleged  that  it  was  void.  In 
consequence  of  the  agreement,  however,  the  plaintiff  withdrew  his 
opposition,  and  the  company  obtained  their  extension  act  on  the  8th 
of  June,  1847.  In  pursuance  of  the  agreement,  the  plaintiff  deli- 
vered an  abstract  of  his  title  to  the  land  in  question,  and  no  objection 
was  taken  to  the  title ;  and  on  the  17th  of  June,  1847,  a  draft  con- 
veyance was  sent  to  the  plaintiff's  solicitor  by  the  solicitor  of  the 
company  and  was  returned  approved  Nothing  more,  however,  was 
done*  in  the  matter,  and  the  contract  has  never  been  completed,  on  the 
ground,  as  contended  by  the  defendants,  that  it  was  a  void  contract, 
not  having  been  under  the  seal  of  the  company.  But  the  plaintiff 
alleged  that  they  refused  to  complete,  because  he  would  not,  at  their 
request  postpone  the  payment  of  the  purchase-money,  and  that  they 
had  expressed  their  determination  for  that  reason  to  take  every  legal 
advantage  against  him  of  which  they  could  avail  themselves.  There 
was  no  distinct  evidence  that  the  new  line  of  railway  had  been  actu- 
ally abandoned,  but  no  steps  had  been  taken  for  constructing  the 
line,  and  the  time  for  exercising  the  compulsory  powers  of  their  act 
had  expired  in  June,  1850,  though  the  time  for  completing  the  line 
will  not  expire  till  June,  1853.  Under  these  circumstances,  the  plain- 
tiffs, in  May,  1850,  before  the  expiration  of  the  time  for  exercising 
the  compulsory  powers  had  expired,  filed  his  bill  against  the  company 
to  compel  specific  performance  of  the  contract 

Roupell  and  X  H.  Palmer^  for  the  plaintiff.  The  company  admit 
the  contract,  and  the  investigation  of  title,  and  its  validity ;  but  because 
the  plaintiff  refus^ed  to  postpone  payment  of  the  purchase-money, 
they  refuse  to  complete,  and  though  they  have  got  part  of  the  consi- 
deration, the  withdrawal  of  the  plaintiff's  opposition,  yet  they  will 
take  advantage  of  every  legal  objection  they  can  raise  to  the  con- 
tract. The  plaintiff  undertook  to  withdraw  his  opposition  and  sell 
his  land  for  a  given  sum ;  he  did  the  one  and  oflbred  to  do  the 
other;  but  the  company  will  not  accept  the  offer,  and  they  are  there- 
fore compellable  to  do  so.  What  has  been  done  by  the  plaintiff  in 
giving  his  consent  to  the  act  passing  cannot  be  undone,  nor  can  the 
company  restore  that  part  of  the  consideration.  The  contract  was  a 
good  contract,  and  not  void  for  want  of  being  under  the  seal  of  the 
company  ;  it  was  not  made  with  them  as  a  company,  but  as  indivi- 
duals promoting  a  new  line  before  the  act  was  obtained  for  con- 
structing it;  for  if  the  case  is  once  got  beyond  the  necessity  for  a 
corporate  seal,  it  is  no  longer  as  to  the  extension  a  company  transac- 
tion, but  only  one  by  private  individuals  acting  by  a  party  employed 
as  their  agent.  Then  the  company  took  the  benefit  of  the  agree- 
ment, and  thereby  adopted  it,  and  are  therefore  bound  by  it.  This 
case  differs  from  Webb  v.  The  Direct  London  and  Portsmouth  Rail' 
way  Company^  9  Hare,  129;  s.  c.  5  Eng.  Rep.  151 ;  s.  c.  on  appeal,  21 
Law  J.  "Rep.  (n.  s.)  Chanc.  337 ;  9  Eng.  Rep.  249 ;  for  in  that  case 
there  was  a  regular  contract ;  and  in  Stuart  v.  The  London  and  North* 
Western  Railway  Company^  1  De  G.  M.  &  G.  721 ;  s.  c.  11   Eng. 
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Bep.  112,  there  was  a  contract,  in  consequence  of  which  the  landhold- 
er's  opposition  was  withdrawn,  but  the  railway  was  not  carried  out, 
and  could  not  then  be  completed.  In  this  case,  however,  they  have 
eighteen  months  to  complete,  and  they  may  go  to  parliament  for  an 
act  to  restore  them  the  compulsory  powers.  If  the  court  should  not 
decree  specific  performance,  it  will  at  least  put  tha  defendants  on 
tenns,  and  compel  them  to  admit  the  contract  in  an  action  at  law  for 
damages.  They  cited  Winne  v.  Brampton^  3  Atk.  472 ;  Mocker  v.  The 
Foundling  Hospital^  1  Ves.  &  R  188 ;  Maxwell  v.  The  Didwich  Cot- 
legey  cited  in  Carter  v.  The  Dean  of  Ely,  7  Sim.  211;  Marshall  v. 
The  Corporation  of  Queenborough,  1  Sim.  &  S.  520 ;  Wilmot  v.  Hie 
Corporation  of  Chventry,  1  Y.  &  CoU.  518,  Ex.  Eq. ;  The  Fishmong* 
ers^  Company  v.  Robertson,  5  Man.  &  G.  131 ;  Edwards  v.  The  Grand 
Junction  Railway  Company,  1  Myl.  &  Cr.  650 ;  Hawkes  v.  The  Eastern 
Counties  Railway  Company,  15  Jur.  979;  s.  c.4  Eng.  Rep.  91 ;  Rex  v. 
The  Inhabitants  of  Throscross,  1  Ad.  &  Ell.  126 ;  Preston  v.  The  Li- 
verpool, Manchester,  and  Newcasile-upon'  Tyne  Junction  Railway  Com- 
pany, 1  Sim.  N.  s.  586 ;  s.  c.  4  Eng.  Rep.  1^. 

Lloyd  and  Goodeve,  for  the  company,  refused  to  consent  to  the 
same  order  as  had  been  made  on  appeal  in  Stuart  v.  The  London  and 
North' fVestern  Railway  Company,  on  the  ground  that  there  were  seve- 
ral points  in  this  case  which  made  it  differ  from  the  other —  the  un- 
certainty  of  the  contract^  for  instance.  They  contended  that  the 
agreement  was  void,  as  not  being  under  the  seal  of  the  company,  and 
that  it  was  not  made  by  any  person  lawfully  authorized  as  agents  for 
the  company,  and  that  nothing  had  been  done  by  the  company  which 
amounted  to  the  ratification  of  it  They  cited  T%e  fishmongers?  Com' 
pany  v.  Robertson^  5  Man.  &  Gr.  31 ;  bland  v.  Crowley,  6  Ex.  Rep. 
522  8.  c.  4  Eng.  Rep.  441 ;  Kirk  v.  The  Bromey  Union,  2  Phill.  640. 

The  Master  of  the  Rolls.     I  regret  that  in  the  present  state  of 
the  authorities  I  cannot  give  the  plaintiff  a  decree.     There  are  two 
questions  to  be  considered  in  the  present  case  —  first,  whether  there 
is  any  contract  at  all  between  the  plaintiff  and  the  defendants  for 
the  purchase  by  the  latter  of  the  land  of  the  former,  and  if  it  should 
be  found   that  there  is,  what  remedy  this  court  can  give  for  the 
breach  of  it ;  and  secondly,  whether  there  is  any  contract  between  the 
plaintiff  and  a  third'  party,  of  which  the  defendants  have  taken  the 
benefit,  and  by  so  doing  have  adopted  the  contract.     Now,  it  is  clear 
that  there  is  no  contract  between  the  plaintiff  and  the  defendants, 
for  before  they  obtained  their  extension  act,  they  could  not  as  a  com- 
pany make  any  contract  at  all.     Had  there  existed  any  such  con- 
tract, then  it  has  been  settled  as  a  rule  of  law,  by  recent  cases,  that 
assuming  a  contract  to  have  existed  between  an  individual  and  a 
railway  company,  and  if  the  undertaking  had  been  abandoned,  the 
court  will,  nevertheless,  in  the  exercise  of  its  discretion,  send  the  case 
to  law,  instead  of  granting  specific  performance.     In  this  case,  how- 
ever, no  sub-contract  between  the  plaintiff  and  the  defendants  exists. 
But  it  is,  nevertheless,  immaterial  whether  such  a  contract  exists  or 
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not,  if  there  was  a  good  and  valid  agreement  between  the  plaintiff 
and  a  third  party,  of  which  contract  the  company  had  received  the 
benefit,  and  which  they  had  by  their  acts  adopted  and  ratified.  The 
cases  of  Edwards  v.  The  Grand  Jtmction  Railway  Company^  and 
Preston  v.  The  Liverpool^  Manchester^  and  Newcaslle-upon-  Tyne  Rail- 
way Company,  establish  the  principle,  that  wherever  a  third  party 
enters  into  a  contract  with  the  plaintiff,  and  the  defendant  takes  the 
benefit  of  it,  he  is  bound  to  give  the  plaintiff  the  advantage  he  has 
contracted  for.  Here  then  the  question  is,  whether  the  defendants 
did  adopt  the  agreement  previously  entered  into  by  their  agent,  or 
alleged  agent,  with  the  plaintiff.  The  contract  was  entered  into  with 
the  plaintiff  for  the  benefit  of  a  corporation  not  then,  but  subsequently, 
established,  and  the  withdrawal  of  the  plaintiff's  opposition^  which 
was  part  of  the  contract,  enabled  them  to  obtain  their  act  of  incorpora- 
tion. Since  the  act  was  obtained,  however,  nothing  has  been  done,  nor 
any  step  taken  to  construct  the  railway.  There  is  no  distinct  evidence, 
indeed,  that  the  railway  has  been  abandoned ;  but  no  money  has  been 
paid,  no  land  taken,  nor  any  movement  made  towards  carrying  dh 
the  scheme,  and  the  compulsory  powers  of  the  act  have  now  ceased. 
Under  tbei^e  circumstances  J  cannot  say  that  the  company  has 
adopted  the  agreement,  or  is  bound  by  its  terms ;  and  therefore  I  do 
not  think  that  I  can  compel  them  to  admit  the  contract  in  an  action 
at  law.     I  must  dismiss  the  bill,  but  without  costs. 


JRe  Hakewill.^ 

April  16,  1853. 

Married  Woman — Next  Friend. 

A  married  woman  permitted  to  present,  without  the  intervention  of  a  next  friend,  a  petition, 
under  the  2  &  3  Vict.  c.  54^  for  access  to  some,  and  the  custody  of  others,  of  her  children. 

On  the  21st  of  February  last,  Mrs.  Hakewill  being  desirous  of 
presenting  a  petition,  under  the  2  &  3  Vict.  c.  54,  for  access  to  some 
of  her  children  and  the  custody  of  the  others,  applied  to  the  court  for 
.  leave  to  present  the  petition  in  formd  pauperis,  without  a  next  friend, 
and  without  payment  of  the  stamp.  By  her  affidavit,  filed  in  support 
of  the  application,  Mrs.  Hakewill  stated  her  inability  to  obtain  a  next 
friend.  It  appeared  that  Mrs.  Hakewill  was  living  in  the  same  house 
as  her  husband,  but  not  cohabiting  with  him ;  she  had  obtained  a 
decree  in  the  Ecclesiastical  Court  for  the  restitution  of  conjugal 
rights,  and  the  husband  then  received  her  into  his  house,  but  confined 
her  to  her  own  room  and  refused  to  allow  her  access  to  her  children, 


1  1  Equity  Reports,  11. 
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of  whom  there  were  several,  some  of  them  being,  under  seven  years 
of  age.  Their  lordships  made  the  order  for  her  to  present  her  petition 
without  a  next  friend. 

Glasse  now,  on  behalf  of  the  husband,  moved  to  discbarge  the 
order.  The  affidavit  upon  which  the  order  was  made  did  not  state, 
as  it  ought  to  have  done,  and  as  was  now  shown  by  the  affidavit 
filed  in  support  of  the  present  application,  that  the  lady  had  a  large 
family  connection  of  her  own,  in  wealthy  circumstances,  to  some  of 
whom  bhe  might  have  applied  to  act  as  her  next  friend. 

t Turner,  L.  J.  But  if  they  refused  to  act  for  her  ?] 
t  ought  to  have  been  shown  to  the  court  that  they  had  refused, 
whether  from  being  under  the  influence  of  the  husband,  or  for  some 
such  reason.  The  only  authorities  cited  on  the  Occasion,  when  the 
order  was  made,  were  Wellesley  v.  Wellesley^  16  Sim.  1 ;  and  Re 
Page}  before  the  Master  of  the  Rolls.  The  case  of  Wellesley  v.  Wel- 
lesley was  very  shortly  reported,  and  the  full  circumstances  of  the 
ckse  did  not  appear.  In  Re  Page  the  Master  of  the  Rolls  has  since 
reversed  his  decision.  This  order  ought  not  to  have  been  granted  ex 
parte^  or  without  some  further  ^planation  than  was  given  by  the 
bare  assertion,  by  the  lady's  affidavit,  that  she  was  unable  to  obtain 
a  next  friend. 

WiUock  and  (7.  M.  Roupell^  who  appeared  for  Mrs.  HakewiU,  were 
not  called  upon. 

Knight  Bruce,  L.  J.,  said,  that  it  did  not  appear  to  him  that  any 
part  of  the  lady's  affidavit  had  been  shown  to  be  untrue. 

Turner,  L.  J.,  said,  that  the  case  might  have  been  different  if  it 
could  be  shown  that  some  one  of  the  lady's  relatives  would  have  been 
willing  to  act  as  her  next  Mend.  As  the  case  stood,  the  lady's  affida- 
vit was  not  contradicted. 

Motion  ^refused.     Costs  reserved. 


1  Not  reported. 
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ADMDhSTRATION. 

1.  When  legatees  are  bound,!  Legatees  and  annnitants  are  bound  by  the  proceedings  in 
a  suit  for  administration,  between  the  executors  and  residuary  legatees  and  devisees ; 
although  there  may  be  a  question  as  to  the  debts  being  primarily  charged  on  the  real 
estate,  and  which  may  incidentally  affect  them.  Therefore,  aiter  decree  in  such  a 
suit,  legatees  cannot  sustain  an  administration  suit  against  the  executor.  Jennings  t. 
Paterson,  68. 

2  Evidence  ofJ} 

See  £yn>EKGE. 


ADMINISTRATOR 

1.  Suit  against  Personal  Representatives  q/!]  An  administrator  of  an  intestate  died  in 
1817,  indebted  to  a  large  amount  in  respect  of  his  receipts  as  administrator,  but  leav- 
ing sufficient  personal  estate  to  pay  this  amount,  and  also  leaving  freehold  estates. 
In  the  same  year  a  suit  was  instituted  for  the  administration  of  his  personal  estate, 
and  in  1832,  it  appeared,  from  the  report  in  that  suit,  that  his  personal  estate  had 
been  misapplied,  and  that  his  executor  had  become  bankrupt.  Thereupon,  and  in 
the  same  year,  (1832,)  an  administrator  de  bonis  non  of  the  intestate,  instituted  a  suit 
against  the  administrator's  heir  and  the  sureties,  in  the  usual  administration  bond,, 
and  against  the  representatives  of  the  archbishop,  (who  had  died,)  praying  to  have 
the  benefit  of  the  Dond,  and  to  charge  by  means  of  it  the  administrator's  freehold 
estates.  No  decree  was  made  in  this  suit,  the  plaintiff  having  married  in  1838,  and 
having  died  in  1847,  without  the  suit  having  ever  been  revived.  In  1848,  another 
of  the  next  of  kin  who  had  been  a  defendant  to  the  suit  of  1832,  took  out  adminis- 
tration de  bonis  non  of  the  intestate,  and  filed  a  bill  of  revivor  and  supplement  claim- 
ing to  have  the  benefit  of  the  suit  of  1832 :  — 

Held^  that  the  suit  of  1832,  must  be  considered  as  having  been  abandoned,  and  that  the 
suit  of  1848  must  be  considered  an  original  suit,  ana  as  such  barred  by  length  of 
time  and  laches.    Bolton  t.  PoweU,  32. 

2.  Q^€ere.  Whether  the  circumstance  of  the  administrator  dyins  largely  indebted  to 
the  intestate's  estate,  was  a  breach  of  condition  of  the  bond.    Jo. 


AFFIDAVIT. 

For  the  Production  of  Documents.'] 

See  Pboduction  op  Documents. 
VOL,  XV,  51  ^ 
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AGENCY. 

Circumstances  from  which  Implied.^ 

See  Partnership. 

AMENDMENT. 

1.  After  lapse  of  Time.']  After  a  lapse  of  twenty-four  years  the  court  rectified  an 
error  in  an  order,  though  the  records  had  been  deposited  in  the  Tower.  JEtsex^ 
Ex  parte  the  Justices  of  571. 

2.  Adding  Parties.']  Under  an  order  giving  liberty  to  add  parties  by  amendment  or 
supplemental  bill,  a  plainUff  may  do  both.    Minn  y.  Stant,  116. 

ANNUITY. 

Parent  of  Contingent  Annuity.']  A  testator  having  directed  an  annuity  to  be  paid 
to  the  wife  of  his  son  for  life,  and  in  case  of  her  death,  to  a  second  wife,  if  he  should 
marry  again,  the  court  made  an  order  providing  for  a  contingent  annuity  for  the  life 
of  a  future  wife  of  the  son.    Aaron  y.  Aaron^  244. 

ANSWER. 

Sufficiency  of]  Where  the  bill  ree[uired  a  detailed  statement  d  the  accounts  of  a 
business  extending  over  a  long  senes  of  years,  an  answer  referring  to  the  books  coo- 
taining  the  separate  parts  of  such  account,  and  ofiering  to  produce  them,  and  to  give 
the  plaintiff  every  facility  for  inspecting  them,  and  stating  that  the  defendant  was 
unable,  from  the  length  of  the  accounts,  to  investigate  them  personally,  or  set  them 
out  in  detail :  — 

Held,  to  be  substantially  sufficient     White  y.  Barker ,  325. 

APPEAL. 

1.  Rehearing.]  Where  an  appeal  has  been  completely  heard  before  the  Court  oi  Ap- 
peal, an(f  judgment  given,  it  will  not  permit  the  case  to  be  reheard  before  the  /nil 
court,  although  the  members  of  this  court  have  differed  in  opinion.  Blann  r.  Belt, 
448. 

2.  Date  of  Adjudication.]  The  time  of  a  commissioner  signing  and  delivering  out  an 
order,  and  not  the  time  of  his  pronouncing  it,  js  its  true  djSe  vrith  reference  to  an 
appeal.    Heslop,  Ex  parte,  IS. 


Power  of  under  Will.] 
Under  a  Power.] 


APPOINTMENT. 

See  Will. 

See  Legacy. 

ASSIGNMENT. 


1.  Of  Chose  in  Action.]  A  purchaser  of  a  chose  in  action  takes  it  sul^ect  to  all  equi- 
ties ;  and,  therefore,  where  A  mortgaged  a  fund  in  court  to  B,  and  afterwards  joined 
B  in  a  sub-mortgage  to  C,  and  it  was  decided  that  the  mortgage  to  B  ^hs  fraudulent 
and  void :  — 

Ileldy  that  it  was  void  also  as  to  C,  and  that  neither  A's  concurrence  in  the  first  or 
second  mortgage  prevented  him  from  insisting  on  the  invalidity  of  the  transaction 
with  B,  he,  A,  not  being  cognizant  of  his  rights.     Cockell  v.  Taylor,  101. 


INDEX.  603 


Chanoeiy. 


2.  EquitaMe.^  An  a^ement  between  a  debtor  and  a  creditor,  tbat  the  debt  owing 
shjQl  be  paid  out  of  a  specific  fund  coming  to  the  debtor,  or  an  order  given  by  a 
debtor  to  his  creditor  upon  a  person  owing  money  or  holding  funds,  belonging  Co  the 
giver  of  the  order,  directing  such  person  to  pay  such  funds  to  the  creditor,  will  ope- 
rate as  an  equitable  assignment  of  such  debt  or  funds.    Rodick  y.  Gandell,  22. 

3.  A  railway  company  was  indebted  to  A,  their  engineer,  who  was  greatly  indebted  to 
his  banker ;  the  latter  having  pressed  for  payment  or  security.  A,  by  letter  to  the 
solicitors  of  the  company,  authorized  them  to  receive  the  money  due  to  him  from  the 
railway  company,  and  requested  them  to  pay  it  to  the  banker ;  the  solicitors,  by  let- 
ter, promised  the  banker  to  pay  him  such  money  on  receiving  it :  — 

Held,  thai  this  did  not  amount  to  an  equitable  assignment  of  the  debt.    lb. 

4.  Release  of  Debtors,  by  the  Assignor  of  a  chose  in  action  after  Assignment.']  The 
equitable  assign  of  a  judgment  debt  assigned  it  over.  Notice  of  this  assignment  was 
not  given  to  the  judgment  debtor.  The  original  assign  afterwards  gave  a  release  to 
the  debtor:  — 

Held,  that  such  release  was  good  as  against  the  assign,  "iirho  had  omitted  to  give  notice 
of  the  assignment  to  him.    Stocks  v.  Dobson,  314. 

5.  Of  Reversionary  Interest  by  Wife,] 

See  Husband  akd  Wife. 


^      ATTORNEY. 

1.  Iden  of  upon  Tide  Deeds.] 

See  SoLiciTOB. 

2.  Liability  for  Money  Received,] 

See  Solicitor. 

ATTORNING. 
By  Occupier  of  Estate  to  Receiver,] 

See  Receiveb. 

BANKRUPTCY. 

1.  SoUe  of  goods  in  possession,  Bankrupt  Mortgagor,]  A  mortgagee  of  goods,  under 
a  power  of  sale,  allowed  the  goods  to  remain  in  the  order  and  msposition  of  the  mortr 
gagor,  until  the  latter  committed  an  act  of  bankruptcy,  but  took  possession  before 
any  petition  of  adjudication  was  filed.  On  the  mortgagor  being  found  bankrujpt, 
the  messenger  toot  the  goods  out  of  the  mortgagee's  possession  and  sold  them.  Tne 
mortgagee  brought  an  action  of  trover  and  recovered,  on  the  ground  that,  under  the 
Bankrupt  Law  Consolidation  Act,  1849,  the  assignees  could  not  sell,  without  an  ex- 
press order  of  the  commissioner,  goods  in  the  reputed  ownership  of  a  bankrupt 
The  assignees  applied  to  the  commissioner,  who  made  an  order  respectively  confirm- 
ing the  sale,  ana  reciting  as  a  fact,  that  the  goods  were  in  the  order  and  disposition 
of  the  bankrupt  at  the  time  of  the  bankruptcy,  with  the  permission  of  the  true 
owner :  — 

Held,  that  the  mortgagee  was  not  entitled  to  have  the  order  discharged  on  his  appeal, 
as  being  invalid  on  the  face  of  it;  and  on  the  appellant  declining  to  enter  into  the 
^  question  whether  he  had  notice  of  the  act  of  bankruptcy,  when  he  took  possession, 
ms  appeal  was  dismissed  with  costs.    Heslop,  Ex  parte,  18. 


money  should  be  paid  to  tne  sohcitor  of  the  assignees 
when  the  purchase  was  to  be  completed,  and  the  purchaser  to  have  possession  and  a 
bill  of  sale ;  the  purchaser  paid  part  of  the  purchase-money  to  the  solicitor  before 
the  day  appointed  for  the  completion  of  the  purchase,  and  had  possession,  but  not  a 
bill  of  sale :  — 
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Heldy  that  the  payment,  and  the  execution  of  the  bill  of  sale,  ought,  in  ponuance  d 
the  condition,  to  have  been  contemporaneous;  that  the  assignees,  not  having  re- 
ceived the  money  from  the  solicitor,  or  executed  the  bill  of  sale,  would  not  be 
restrained  from  taking  proceedings  to  recover  possession  of  the  ship ;  and  that  the 
purchaser  was  not  entitled  to  a  decree  for  specific  performance  of  the  contract,  bv 
the  execution  of  the  bill  of  sale  by  the  assignees  upon  payment  to  them  of  the  bal- 
ance of  the  purchase-money,    ^ughes  v.  Morris^  1 75. 

8.  Powers  of  Creditors'  Assignees.']  Under  the  Bankrupt  Act,  prescribing  the  dutiei 
of  official  assignees,  the  official  assignee  is  bound  by  contracts  entered  mto  by  the 
creditors'  assignees  for  the  sale  of  the  bankrupt's  property,  sucb  contracts  not  being 
in  breach  of  uieir  trust.    Jb. 

4.  Breach  of  TrtistJ]  The  provision  in  a  contract  for  the  sale  of  the  property  of  a 
bankrupt,  entered  into  by  the  creditors'  assignees,  that  the  purchase-money  is  to  be 
received  by  the  solicitor  of  the  assignees,  is  not  a  breach  of  trust  which,  woiud  induce 
the  court  to  refuse  specific  performance  of  the  contract.    lb. 

5.  Agent ^or  Official  Assignee.]  The  solicitor  appointed  by  the  creditors'  assignee  a 
the  sohcitor  of  all  the  assignees  in  the  bankruptcy,  but  he  is  not,  by  such  appobt^ 
ment,  otherwise  constituted  the  agent  of  the  official  assignee.  lb, 

BEQUEST. 

1.  Gift  to  SurvivorJ] 

See  Will. 

2.  Remoteness.] 

See  Will. 

S.  Gift  to  A  and  his  IsiuCy  and  in  Default  of  Issue,  then  over.] 

See  Will. 

4.  When  void  under  the  Statute  of  Mortmain.] 

See  Will. 

5.  Of  Railway  Shares.] 

See  Will. 

BILL. 

1.  Of  Revivor.]    An  administrator  of  an  intestate  died  in  1817,  indebted  toilBrgd 
amount  in  respect  of  his  receipts  as  administrator,  but  leaving  sufficient  personal  es- 
tate to  ]p&y  this  amount,  and  also  leaving  freehold  estates.    In  the  same  year  a  suit 
was  instituted  for  the  administration  of  his  personal  estate,  and  in  1882,  it  appeared, 
from  the  report  in  that  suit,  that  his  personal  estate  had  been  mis^plied.  and  that 
his  executor  had  become  bankrupt.    Thereupon,  and  in  the  same  year  p832),  an 
administrator  de  bonis  non  of  the  intestate,  instituted  a  suit  against  the  adnunistratoi^s 
heir  and  the  sureties,  in  the  usual  administration  bond,  and  against  the  representa- 
tives  of  the  archbishop,  (who  had  died^)  praying  to  have  the  benefit  of  the  bond,  and 
to  charge  by  means  of  it  the  administrator's  freehold  estates.    No  decree  was  made 
in  this  suit,  the  plaintiff  having  married  in  1838,  and  having  died  in  1847,  without 
the  suit  bavins  ever  been  revived.    In  1848,  another  of  the  next  of  kin  who  had 
been  a  dcfencSmt  to  the  suit  of  1832,  took  out  administration  de  bonis  non  d  the  in- 
testate, and  filed  a  bill  of  revivor  and  supplement,  claiming  to  have  the  benefit  of  the 
suit  of  1882:  — 

Heldf  that  the  suit  of  1882,  must  be  considered  as  bavins  been  abandoned,  and  that  the 

suit  of  1848  must  be  considered  an  original  suit,  and  as  such  barred  by  length  of 

time  and  laches.    Bolton  v.  Pou^ell,  82. 

• 

2.  Qucere.  Whether  the  suit  of  1832,  was  in  its  nature  one  which  it  was  competent  for 
the  plaintiff'  in  that  of  1848,  tQ  revive.    lb. 

8.  Qucere.  Whether  either  suit  could  be  maintained,  the  ordinaiy's  personal  represen- 
tative not  having  declined  to  lend  his  name  in  an  action.    lb. 
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4.  Relief  upon  Petition.']  A  tenant  for  life  of  a  coal  mine  filed  a  bill,  setting  out  docu- 
ments which  showed  this  to  be  the  state  of  his  title,  but  by  mistake  alleging  that  he 
was  tenant  in  tail.  The  prayer  of  the  bill  was  to  restrain  the  lessees  of  a  contenni- 
nous  mine  from  trespassing  upon  his  mine,  and  to  obtain  an  account  and  payment  of 
the  proceeds  of  their  alleged  wrongful  workings  in  it.  After  an  interim  order  was 
obtained,  the  suit  was  compromised,  in  October,  under  an  agreement,  whereby  the 
defendants  were  to  pay  the  plaintiff  400/.,  which  he  agreed  to  accept  for  the  full 
value  of  all  coals  to  oe  raised  from  the  mine  in  question,  with  costs  to  be  taxed  in 
the  then  next  Michaelmas  term,  and  if  reasonable  security  to  the  plaintiff's  satisfac- 
tion were  given,  six  months  were  to  be  allowed  for  the  payment :  — 

Held,  1.  that  the  erroneous  allegation  of  title  in  the  bill  could  not  be  regarded  as  hav- 
ing led  to  such  a  misapprehension  of  it,  as  would  prevent  a  court  of  equity  from 
enforcing  the  agreement  for  compromise.  2.  That  under  the  agreement,  the  defend- 
ants were  not  entided  to  have  the  plaintiff's  title  deduced  and  verified.  8.  That  the 
compromise  could  not  be  enforced  by  petition  in  the  original  suit,  but  that  a  new 
suit  was  properly  instituted  for  this  purpose.    Richardson  v.  Eyton,  51. 

BOND. 

Breach  of  Condition  by  Administrator^]  Qttcere,  Whether  the  circumstance  of  an 
administrator  dying  largely  indebted  to  the  intestate's  estate  is  a  breach  of  condition 
of  the  bond.    Bolton  v.  Powell^  32. 

BOUNDARIES. 
Relief  upon  Confusion  of] 

See  Equittt.     ^ 

BREACH  OF  TRUST. 
By  Assignees  of  Bankrupt] 

See  BAKKBtJPtCT. 

BUILDING  SOCIETY. 

Mortgage  to  secure  fiiture  Payments.]  A  building  society  was  formed  under  the  6  &  7 
Will.  4,  c.  32.  The  articles  of  the  society  provided  that  certain  monthly  subscrip- 
tions and  payments  should  be  made  by  the  members,  in  respect  of  each  share  held  by 
them,  unm  the  joint  contributions  were  of  an  amount  to  enable  each  member  to 
receive  100/.  in  respect  of  each  share.  Power  was  given  to  the  society  to  advance  to 
any  member  his  shares  at  a  discount ;  such  member  executing  a  mortgage  to  secure 
the  due  pajrment  of  his  future  subscriptions.  The  plaintiff  took  an  advance  upon  his 
five  shares  at  the  rate  of  45/.  10s.  per  share,  and  executed  to  the  society  a  mortgage 
for  securing  the  payment  of  his  future  subscriptions,  &c.  The  mortgage  deed  con- 
tained no  covenant  or  stipulation  for  the  repayment  of  the  money  advanced  upon 
the  shares ;  and  the  articles  of  the  society  provided  that,  at  the  termination  of  the 
society,  the  mortgage  should  be  indorsed  as  satisfied,  without  contemplating  the  re- 
payment of  the  ^vance  made.     Upon  a  suit  by  the  mortgagor  to  redeem :  -^ 

Heldj  reversing  the  decision  of  the  court  below,  that  the  advance  so  made  to  the  plaintiff 
was  not  a  loan,  but  an  anticipatory  payment,  by  way  of  discount,  of  the  shares  he 
would  otherwise  have  been  entitled  to  at  the  tenmnation  of  the  society ;  and  that 
the  mortgage  was  to  secure  his  future  subscriptions,  &c.,  until  that  period ;  and  that 
he  was  not  entitled  to  redeem  upon  the  terms  of  repayment  of  the  advance,  minus 
the  amount  of  subscriptions  paia  by  him  up  to  the  notice  to  redeem ;  and  the  bill 
was  dismissed.    Seagrave  v.  Pope^  477. 

CASES  EXPLAINED,  &c. 

1.  The  case  of  Webb  v.  The  Direct  London  and  Portsmouth  Railway  Company,  21 
Law  J.  Rep.  (n.  s.)  Chanc.  837 ;  s.  c.  9  Eng.  Rep.  249,  is  to  be  explained  on  the 

51* 


606  •  INDEX. 


Chanoeiy. 


ground  of  the  uncert^ty  of  thd  contract    Hawkes  ▼.  Eastern  Counties  Bcalwaff 
Campofiy,  858. 

2.  Pitt  y.  Jackson,  2  Bro.  C.  C.  51,  and  NichoU  v.  NichoU^  2  W.  Black.  1159,  oboerred 
upon.    Monypenny  ▼.  Bering,  551. 

8.  Fazakerley  r.Ford,  4  Sim.  890,  and  Taylor  v.  The  Earl  ofEarewoodj  S  Hare,  S72, 
approved  of.    Harrison  t.  Rounds  563. 


CHAMPERTY. 

Mortgaae  of  Fund  in  CourtJ]  A  party  prosecuting  his  claim  to  a  fund  in  court,  and  to 
whict  he  was  ultimately  found  entitled,  mortgaged  it  pendenU  lite,  to  enable  him  to 
carry  on  his  claim :  — 

Held,  not  yoid  for  champerty.    Cockdl  v.  Taylor,  101. 


CHABITABLE  LEGACIES. 

When  Void  J]  A  bequest.of  a  legacy,  to  be  applied  towards  establishing  a  school  at  A, 
provided  a  further  sum  could  be  raised  in  aid  thereof,  if  necessair :  — 

Held,  to  import  an  intended  outlay  of  the  sum  in  building  a  school-house  at  the  |dace 
referred  to ;  and,  therefore,  to  be  a  void  bequest  withm  the  Statute  of  Mortmain. 
Attorney-General  v.  Hull,  182. 


Effect  of  Mistake  in.] 


Not  to  Inquire  into  Title.] 


COMFBOMISE. 

See  Mistake. 

CONDITION. 

See  CONTBACT. 

CONTRACT. 


1.  Agreement  made  in  Ignorance  of  Rights,"^  A  party  relying  on  his  ignorance  of  &cts 
must  show,  not  only  that  he  had  not  the  information,  but  iSai  he  could  not,  witb  due 
diligence  obtain  it     Wason  v.  Wareing,  121. 

2.  Means  of  Information.]  The  plaintiff,  a  surety,  sought  to  set  aside  a  deed  executed 
in  1848,  on  the  ground  that  he  had  been  released  by  a  transaction  between  the  prin- 
cipals in  1842,  oi  which  he  was  ignorant  in  1848.  It  appeared  that  he  had  made 
inquiries  in  1845,  and  was  referred  to  persons  who  could  give  him  the  information, 
but  neglected  to  do  so  until  the  end  of  1849,  when  he  obtained  it :  — 

Held,  ^t  having,  in  1845,  the  means  of  acquiring  the  knowledge,  he  must  be  deemed  to 
have  had  it  in  1848,  and  his  bill  was  dismissed.    Ih. 

8.  Condition  as  to  Inquiry  into  Title.]  A  condition,  on  the  sale  of  leasehold  propezty, 
that  the  title  of  the  lessor  would  not  be  shown,  and  should  not  be  inquired  mto,held 
to  be  binding,  and  the  purchaser  compelled  to  perform  his  contract,  although  in  the 
investigation,  before  the  Master,  a  serious  defect  in  the  lessor's  tide  was  dicovered 
Hume  v.  Bendy,  1. 

4.  Verbal  Provisions  affecting  toritten  Agreement.]  Where  persons  sign  a  written 
agreement,  and  there  has  been  no  circumvention,  or  fraud,  or  mistake,  the  written 
agreement  binds  at  law  and  in  equity,  according  to  its  terms,  although  verbally  a 
provision  be  agreed  to,  which  has  not  been  inserted  in  the  document,  if  the  party  who 
should  perform  the  omitted  term  consents  to  the  performance  of  it  Martin  v.  Pjh 
crofl,  876, 
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5.  Time  an  Element  of —  What  is  a  reasonable  Time.']  A  tenant  held  under  an  affree- 
ment  which  cave  him  the  option  of  purchasing  the  estate,  from  his  landlord,  on  givine 
three  months  notice.  He  accordingly  gave  notice,  which  expired  on  the  14th  of 
August.  On  the  4th  of  September,  the  vendor  urged  him  to  complete  the  purchase, 
and  on  the  2d  of  November,  gave  him  notice,  that  unless  he  completed  within  six 
weeks  he  should  consider  the  contract  as  abandoned.  The  purchaser  went  on  with 
the  investigation  of  the  title,  but  did  not  complete  before  the  tax  weeks  had  expired. 
The  vendor  then  treated  the  contract  as  abandoned.  In  a  suit  instituted  by  the  pur- 
chaser for  specific  performance:  — 

Heldy  first,  that  lime  was  not  of  the  essence  of  the  contract,  and  that  if  it  had  been,  it 
would  have  been  waived  by  the  conduct  of  the  parties.  Secondly,  that  the  six  weeks 
limited  by  the  defendant,  was  not  a  reasonable  time ;  and  speciJfic  performance  was 
decreed.    Pegg  v.  Wisden,  12. 

6.  Acceptance  of  TiileJ]  Heldj  also,  that  the  purchaser,  having  proceeded  to  examine 
the  deeds  with  the  a()stract,  must  be  considered  to  have  accepted  the  title ;  but,-  under 
the  circumstances,  he  was  allowed  a  week  to  bring  in  objections  before  the  Master  of 
the  Bolls.    lb. 

'7,  Covenant  by  Lessee  to  Build.'J  A  lessee  of  land,  covenanted  to  build  thereon, 
two  houses,  with  the  approbation,  and  under  the  inspection  of  the  lessor's  surveyor, 
and  to  expend  in  such  building  400/.  With  the  surveyor's  approbation  he  built  five 
houses  on  the  land,  no  two  of  which  were  worth  so  much  as  400/.,  though  all  together 
were  worth  much  more : — 

Held,  that  the  covenant  was  substantially  performed,  and  that  there  was  ho  obiection 
on  the  ground  of  the  deviation  from  its  terms,  under  the  circumstances,  to  the  lessor's 
title.    Mume  v.  BentUy,  1. 

8.  Evidence,  hy  Affidavit,  of  Performance.]  The  hearine  of  the  cause  on  further  direc- 
tions was  oidered  to  stand  over  for  the  production  of  evidence,  by  affidavit,  of  the 
value  of  the  houses  built,  and  the  approoation  of  the  lessor's  surveyor  at  the  time. 
lb. 

9.  Inadequacy  of  Price.]  A.  £.,  being  desirous  of  reusing  money  to  enable  him  to 
prosecute  his  claim  to  a  fund  in  court,  applied  to  a  solicitor  for  that  purpose.  An 
agreement  was  executed,  by  which  the  solicitor  agreed  to  lend  1,000/.,  and  A.  B. 
agreed  to  purchase  from  him  some  land  for  6,000/.  (ten  times  its  value).    The  land 

^  was  conveyed,  and  the  funds  in  court  mortgaged  by  A.  B.  for  the  6,000/. ;  but  the 
1,000/.  was  not  advancedrat  the  time.  The  court,  on  the  ground  of  the  e;ross  inade- 
quacy of  value,  coupled  with  the  other  circumstances  of  the  case,  set  aside  the  whole 
transaction  with  costs.  Inadequacy  of  value,  though  it  is  not  by  itself  a  sufficient 
ground  for  avoiding  a  sale,  is  yet  of  great  weight  Dnien  coupled  with  circumstances 
of  oppression.     CockeU  v.  Taylor,  101. 

10.  With  Railway  Company  to  sell  Land  and  withdraw  Opposition^ 

See  Bailwats. 

11.  Rescinding  for  inadequacy  of  Price.] 

See  Sale. 

12.  Specific  Performance  of  Agreement^ 

See  Spucific  Ferfobmance. 

13.  To  release  retiring  Partner.] 

See  Partnership. 

CONTRIBUTORY. 

1.  LiabUity  of  Provisional  Commxttee-man.] 

See  WiNDiNChUP  Acts. 

2.  WhenUaUe.] 

See  WiNDZNO-iTP  Acts. 


608  INDEX. 


Chancery. 


CONVERSION. 

Of  Real  Estate  into  PersonaLI  Heal  estate,  settled  in  marriage  upon  tniatB  (or  sale, 
on  request  of  the  husband  and  wife,  or  the  surrivor,  was  taken  by  the  corpcvatioii 
of  London  under  compulsory  powers  in  the  London  Bridge  Acts,  without  any  con- 
veyance  by  the  trustees,  and  tne  value  assessed  by  a  jury  paid  into  court,  and,  cm 
petition  of  the  trustees,  invested  in  consols,  upon  the  trusts  of  the  settlement :  — 

Heldf  not  to  amount  to  a  conTersion  of  the  real  estate  into  personalty.  Taylor's  Sd- 
tlementf  in  re,  412. 

COSTS. 

1.  TVh£re  suit  becomes  Nugatory, "]  Where  a  suit  becomes  nngatoir  by  matters  suhse 
Guent,  the  court,  upon  motion,  has  jurisdiction  to  dismiss  it  witoout  costs.    SulUm 

'Harbor  Improvement  Company  v.  Hitchens,  127. 

2.  A  suit  havins  been  instituted  on  the  authority  of  a  reported  case,  which  was  adt^r- 
wards  reversed,  the  court,  after  looking  simply  into  the  record,  dismissed  it  withoot 
costs,    lb.  • 

S^  The  court  cannot  go  into  the  merits  on  a  motion  to  dismiss,  nor  can  it  make  a  defend- 
^  ant  pay  the  costs  of  a  plaintiff  where  the  bill  is  dismissed,    lb. 

4.  Protest."]    A  protest  upon  payment  of  a  bill  of  costs  has  no  effect  Broujne,  in  re,  S3. 

5.  Taxation,"]    The  cases  of  taxation  after  payment  are  not  to  be  extended,    lb, 

6.  Payment  under  Pressure —  Overcharge.]  A  bill  was  delivered,  and,  after  dispute, 
paid  under  protest,  about  seven  weeks  after,  in  order  to  release  a  fund  and  pay  a 
creditor  who  threatened  execution.  A  petition  was  presented  for  taxation  nesny 
twelve  months  after  the  delivery,  alleging  no  specific  items  of  overchaige.  It  wu 
dismissed.     lb, 

7.  In  suit  for  Specific  Perfonnance.]  The  rule,  that  the  costs  of  a  suit  for  specific  pe^ 
formance  depend  upon  when  the  title  was  Gist  shown,  is  to  be  stricdy  adherea  ta 
Wilkinson  v.  Hartley ^  185. 

8.  Upon  Suit  for  Specie  Performance.]  A  entered  into  a  written  contract  for  thesal^ 
of  an  estate  to  £.  Jd  declined  to  penorm  the  contract  dn  the  CTonnd  of  inadequacy 
of  value.  In  a  suit  by  A  against  ]B  for  specific  performance,  by  a  decree,  dated  in 
Apry,  1851,  it  was  declared  that  A  was  entitled  to  a  specific  perfonnance  of  the 
agreement,  and  a  reference  was  made  to  the  Master  to  inquire  whether  A  cooJd  make 
a  good  title,  and  if  so,  to  state  when  such  ^ood  title  was  first  shown,  and  costs  were 
reserved.  The  Master  found  that  a  good  title  was  made,  and  that  it  was  first  shown 
in  April,  1852 :  — 

Held,  that  A  was  entitled  to  the  costs  of  the  reference  to  the  Master.  Ai^ti  v.  Stoord- 
er,  446. 

9.  Taxation."^  After  final  judgment,  signed  by  an  attorney  and  solicitor,  in  an  action 
upon  his  bills  of  cost,  there  can  be  no  reference  for  taxation,  under  stat.  6  &  7  Vict 
c.  73,  except  under  special  circumstances,  although  there  has  been  no  verdict  nor 
writ  of  inquiry  executed  in  the  action.    Barnard,  in  re,  298. 

10.  SemUe^  per  Lord  Cran worth,  L.  J.,  that  after  the  question  of  taxation  of  a  so- 
licitor's bill  of  costs  has  been  adjudicated  upon  in  an  action,  a  special  petition  to  this 
court  to  tax  the  costs,  under  the  stat  6  &  7  Vict  c.  73,  s.  37,  cannot  be  entertained. 
lb. 

11.  And  semble,  per  eundem,  that  after  judgment  in  an  action  for  costs  the  special  jons- 
diction  to  direct  taxation,  given  by  stat  6  &  7  Vict.  c.  73,  is  gone,    lb, 

12.  To  rectify  Mistake  of  Court.]  Costs  arc  not  to  be  given  upon  an  applicatba  to 
rectify  a  mistake  of  the  court.    Hickling  v.  Boyer,  21. 

13.  Of  Administration.]  Bill  by  the  owner  against  his  mortgagees  and  the  trustees  of 
a  fund,  to  compel  payment :  — 
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Held,  to  be  a  suit  for  adminiBtration  and  not  redemption,  and  the  costs  of  all  parties 
were  ordered  to  paid  out  of  the  fund  in  the  first  instance.    Bryant  t.  Blacktoell^  78. 

14.  Taxation  o/]  Taxation  of  a  bill  paid  under  protest,  on  the  ground  of  overcharges, 
and  that  the  solicitor  had  refused  to  part  with  tne  title  deeds  until  payment,  refused 
with  costs,  it  not  appearing  how  long  the  bill  bad  been  delivered  before  payment  The 
principle  of  taxation  afler  payment  is  not  to  be  extended.    Mash^  in  re,  96. 

15.  Upon  order  for  TaxationJ]  An  order  of  course  for  taxation  was  refused  at  the 
secretary's  ofhce ;  but  the  court,  on  a  special  application,  thought  it  was  a  proper 
case  for  an  order  of  course :  — 

Heldj  that  the  costs  ought  to  follow  the  result  of  the  taxation.     Taylor^  in  re,  117. 

16.  Obtaining  Order  for  Taxation,'\  In  a  doubtful  case,  the  client  should  apply  to  the 
solicitor  for  his  consent  to  an  order  of  course.    Ih. 

17.  Order  for  Taxation — Suppression.]  An  order  of  course  was  obtained  for  the 
taxation  of  two  bills  of  costs.  One  had  been  paid,  and  the  fact  had  been  suppressed. 
The  court  discharged  the  order  altogether.    Hinton,  in  re,  1S9. 

18.  Taxation^]  After  payment,  an  order  of  course  for  taxation  is  irregular.  Winter- 
bottoMy  in  re,  94. 

19.  Statement  of  Material  Facts  upon  Application  of  Order  for  Taxation.]  TTie  rule 
that  on  application  for  orders  of  course  all  material  facts  must  be  stated,  is  to  be 
stricdy  adnered  to.    lb. 

20.  What  Facts  are  Material."]  Upon  an  arbitration  between  A  and  B,  A*s  costs  were 
directed  to  be  paid  by  B,  and  were  moderated  b}^  the  arbitrator  and  paid.  A  after- 
wards obtainea  an  order  of  course  to  tax  his  solicitor's  bills  of  costs,  suppressing  these 
facts.     The  order  was  discharged.    J  b. 

21.  Against  Executor.] 

See  Executor. 

22.  Upon  Petition  for  a  Rehearing.'] 

See  Reheabino. 
28.  Against  Guardian  ad  Litem.] 

See  Infants. 


COVENANT. 

1.  Specialty  Debt.]  A  contributory,  under  the  "Winding-up  Act,  in  respect  of  1 78 
shares  purchased  by  him,  had  covenanted  in  a  deed,  transferring  a  portion  of  the 
shares  to  him,  to  pay  all  instalments  and  sums  of  money  in  respect  of  the  shares 
transferred,  and  to  execute  the  company's  deed  of  settlement.  The  contributory 
having  died  without  executing  the  settlement:  — 

Held,  on  petition^  (Wightman,  J.,  assisting  and  concurring,)  that  the  company  were 
not  entitled  to  rank  as  specialty  creditors  against  the  estate  'of  the  contributory  for 
any  of  the  shares  except  those  vested  in  him  by  the  deed  of  transfer.  Hay  v.  WU- 
loughby,  464. 

2.  For  Quiet  Enjoyment.]  A  B  covenanted  with  his  lessee  for  quiet  enjoyment  as 
against  any  person  **  claiming  by,  from,  or  under  "  him.     An  eviction  by  a  prior  ap- 

.   pointee  of  A  B  and  G  D  is  a  breach  of  the  covenant :  — 

Held,  alsOf  that  the  case  was  not  altered  by  the  grant  to  the  lessee  being  *'  as  far  as  in 
his  power  lay,  or  he  lawfully  might  or  could."     Calvert  v.  Sebright,  125. 

8.  Relief  from  —  To  pay  Rent.]  A  covenant  to  dig  and  excavate  a  given  c^uantity 
of  coal,  and  to  pay  a  rent  after  that  rate  whether  it  was  excavated  or  npt,  is  not  a 
covenant  from  which  the  lessee  can  be  relieved  when,  after  the  expiration  of  the 
term,  it  turned  out  that  the  coal  in  the  land  proved  deficient;  and  a  demuirer  to  a 
bill  for  an  account  and  repayment  was  allowed.  Mellers  v.  Duke  of  Devonshire^  646. 

4.  By  Lessee  to  BuHd.] 

See  COKTBACT. 
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CYPRES. 

Application  ofJ] 

See  Will. 


DEED. 

1.  Settlement  in  Contemplation  of  MarriageJ] 

See  Settlement. 

2.  Specialty  Debt,] 

See  Trust. 

8.  Construction  of  Marriage  Settlement."] 

See  MABRLA.GE  Settlement. 

DEFAULT. 

1.  At  the  Hearing.]  If  defendant  makes  default  at  the  hearing,  the  plaintiff  iiiO  be 
only  entitled  to  such  decree  as  the  court  considers  him  entiued  to  on  hearii^  the 
pleadings  and  evidence.    Hakewell  y.  Webber,  379. 

2.  Dismissal  and  Default  of  Plaintiff."]  If  the  plaintiff  in  a  claim  make  default  at  the 
hearing,  every  defendant  who  appears  is  entitled  to  have  the  claim  dismissed,  with 
costs,  without  producing  any  affioavit  of  service  of  the  writ  of  summons.  ChaHtan 
V.  Allen,  476. 

DEVISE. 

Of  Copyhold.] 

See  Will. 


DISCOVERY. 

"When  Required.}  Upon  a  bill  charging  the  defendant  with  infringing  the  plaintiff's 
patent,  and  asking  for  an  account  of  his  dealings  and  transactions,  and  seeking  io 
make  him  answerable  for  the  profits  received  by  him  in  consequence  of  the  infringe- 
ment :  — 

Held,  that  the  defendant  must  answer  the  interrogatories,  though  he  disputes  ibc  title 
of  the  plaintiff,  and  insists  that  the  discovery  win  be  an  act  of  oppression  upon  him, 
and  that  there  was  little  probability  that  the  court,  at  the  heanng,  wooJd  direct  an 
account  upon  the  facts  if  disclosea.    Swinbome  y.  Nelson,  572. 

DISMISSAL. 

1,  Inquiry  into  Merits^  The  court  cannot  go  into  the  merits  on  a  motion  to  dismiss, 
nor  can  it  make  a  defendant  pay  the  costs  of  a  plaintiff  where  the  bill  is  dismissed. 
Sutton  Harbor  Improvement  Co.  v.  Kitchens,  127. 

2.  OfBiUfor  want  of  Prosecution.] 

See  Practice. 
8.  Upon  Default  in  an  Undertaking.] 

See  Practice. 


DURESS. 
4.  Pressure  by  Legal  Process,] 

See  Payment  into  Court. 


nsr 
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ELEGIT. 

Necessary  to  complete  TUle',"]  In  suits  by  judgment  creditors,  under  1  &  2  Vict  c.  1-10, 
^e  pliuntiff 's  title  as  to  tne  real  estate  of  the  debtor  is  incomplete  until  a  writ  of 
elegit  has  been  sued  out.    Smith  y.  Hurst j  520. 


EQUITY. 

1.  Relief  upon  Confusion  of  Boundaries,"]  The  plaintiffs,  who  were  lords  of  a  manor, 
alleged  by  their  bill  that  thirty-eight  estates  held  by  the  defendant  within  the  manor, 
had  been  subject,  from  time  immemorial,  to  the  payment  of  certain  sums  in  lieu  of 
heriots  and  reliefs ;  that  by  reason  of  the  confusion  of  boundaries,  the  plaintiffs  could 
not  ascertain  in  respect  of  what  particular  estates  the  payments  were  respectively 
due,  and  were  therefore  unable  to  recover  the  amount  by  distress.  The  bill  prayed 
that  the  plaintiffs  might  be  declared  entitled  to  the  several  sums  claimed,  and  that 
the  precise  boundaries  of  the  estates  might  be  ascertained.  Hie  bill  alleged  the 
heriots  and  reliefs  toj^e  payable  by  -custom  but  there  was  no  allegation  of  a  custom 
of  distress.  A  demurrer  was  allowed,  without  costs,  and  leave  given  to  amend.  If 
this  had  been  a  bill  proving  a  long  usage  of  payment  of  rent  only,  but  that  by 
reason  of  accident  or  lapse  of  time  the  TOundaries  had  become  confused,  and  there 
was  difficulty  in  the  way  of  obtaining  a  legal  remedy,  the  court  would  have  given 
relief.    Basingstoke  Mayor,  Sfc,  of,  y.  Bolton,  589. 

9.  Jurisdiction  of  Court  of]  When  a  court  of  equity  has  occasion  to  deal  with  the 
legal  rights  of  judgment  creditors,  its  province  is  to  aid  and  not  to  supply  or  extend 
the  legal  rights.     Smith  y.  Hurst,  520. 

8.  Trust  for  Creditors.]  The  distinction  between  the  exercise  of  the  jurisdiction  of 
the  court  in  cases  of  trusts  for  the  benefit  of  particular  persons  and  the  cases  of  trusts 
for  creditors  is,  that  in  the  latter  cases  the  court  will  examine  into  the  circumstances 
under  which  the  deed  was  executed,  and  carry  on  its  investigation  into  what  may 
have  subsequentiy  occurred,    lb. 

4.  Jurisdiction  of  Court  of  Chancery  in  cases  of  auasi  Guardian  and  Ward.] 

See  Guardian. 

5.  EiUe  thai  Person  asking  Equity  must  do  Equity.] 

See  Fraud. 


ESTATE  TAIL. 
Suffering  Recovery.] 

See  Wnx. 


EVIDENCE. 

1.  Evidence  of  Administration.]  Case  in  which  a  part^in  a  cause,  heard  upon  bill  and 
answer  without  replication,  producing  letters  of  administration  to  a  deceased  person 
—  the  court  may  admit  them,  to  ascertain  the  representative  character  of  such  party, 
and  may  act  upon  the  evidence  which  they  furnish  of  that  character.  WiUdnson  y. 
Fowkes,  163. 

2.  Case  in  which,  after  parties  haye  gone  into  evidence  in  an  original  suit,  evidence  la 
material  or  admissible  in  a  supplemental  suit.    Ih. 

8.  Production  of  Documents.]  A  brought  an  action  against  B  on  some  bonds  indorsed 
oyer  by  B  to  A ;  and  C  and  D  had  previously  obtained  a  yerdict  Or  judgment  in  a 
similar  action  a^inst  B  on  bonds  similarly  indorsed  to  them  by  B.  Pending 
an  appeal  to  the  House  of  Lords  against  this  yerdict  or  judgment,  B  filed  a  bill  or 
discovery  against  A,  in  aid  of  hia  defence  to  the  action  brought  against  him  by  A :  — 
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Heldj  upon  motion  in  this  suit,  that  B  was  not  entitled  to  the  p^odaetion  of  a  copy  of 
a  case  which  C  and  D  had  submitted  to  counsel  for  the  purposes  of  their  aetioo,  and 
of  counsel's  opinion  thereon,  which  copy  had  been  lent  by  the  solicitor  oi  C  and  D 
to  the  solicitor  of  A,  for  the  purpose  of  assisting  him  in  the  conduct  of  A's  actioa 
against  B.    Enlhoven  y.  Cow,  295. 

4.  Public  Record.']  Under  the  14th  section  of  the  statute  14  &  15  Vict  c.  99,  (Lord 
Campbell's  Act,)  extracts  from  parish  registers  of  baptisms,  marriages  and  deaths, 
purporting  to  be  signed,  some  by  the  "  incumbent,"  some  by  the  **  rector,"  some  by 
the  "  vicar,"  and  some  by  the  "  curate  "  of  the  paxishes :  — 

Held,  to  be  receivable  in  evidence  on  a  petition  for  the  payment  of  money  out  of  cooit, 
the  court  considering  that  each  incumbent  was  an  '*  officer  to  whose  custody,*  &c^ 
within  the  meaning  of  the  act.    HalVs  Estate,  in  re,  416. 

5.  Priuileged  Communication,']  A  brought  an  action  a^inst  B  on  some  bonds  asdgned 
by  B  to  A ;  C  and  D  had  previously  Drought  a  similar  action  against  B  on  bonds 
similarly  assigned  to  C  and  I),  and  C  and  D  in  their  action^  had  submitted  a  case  to 
counsel  on  which  they  obtained  an  o{)inion.  A  copy  of  this  case  and  opinion  was 
lent  by  C  and  D*s  sohcitor  to  the  solicitor  of  A.  B  filed  a  bill  of  discoveiy  against 
A  in  aid  of  B's  defence  to  A's  action :  — 

Held,  that  B  could  not  have  the  copy  case  ot  opinion  produced  on  motion  in  this  suit 
Enthouen  v.  C<^b,  277. 

6.  Opinion  of  Surveyor  as  to  Value.]  The  court  looks  with  suspicion  at  the  evidftnoe 
of  value  derived  from  the  mere  opinion  given  by  surveyors,  unsupported  by  any 
other  circumstances.     CockeU  v.  Taylor,  101. 

7.  Privileged  Communications.]  Where  it  is  sworn  that  documents  are  confidentiil 
communications,  relating  to  tne  particular  suit  or  to  another  suit,  which  though  not 
actually  in  the  matter  of  the  same  litigation,  involves  or  embraces  the  same  issue, 
they  are  privileged,  although  they  do  not  directly  relate  to  the  particular  suit 
Thompson  v.  FaUc,  245. 

8.  Examination  of  Witnesses*] 

See  Pbaotiob. 

9.  Examination  of  Witnesses,  de  bene  esse.] 

•  See  Will. 


EXECUTOR. 

Non-render  of  Accounts  —  Costs.]    The  mere  fact  that  an  executor  n^ected  to 
der  accounts  when  asked,  is  not  of  itself  sufficient  to  make  him  liable  to  the  costs  of 
a  suit  for  administering  the  estate.     White  v.  Jackson,  138. 


FRAUD. 

Setting  aside  Agreement.]  Where  a  conveyance  of  an  estate,  obtained  upon  a  pre- 
tended purchase  from  an  aged  and  illiterate  man,  by  a  person  who  stood  towards 
him  in  a  confidential  position,  was  set  aside,  the  court,  being  of  opinion  that  there 
was  in  fact  no  purchase,  refused  to  jgive  the  defendant  a  decree  for  an  account  of 
moneys  paid  by  or  owing  to  him,  which  he  alleged  (but  failed  toprove)  was  the  con- 
sideration agreed  upon  for  such  purchase  and  conveyance.  The  rule  that  a  party 
coming  for  eauity  must  do  equity  does  not  extend  so  far  as  to  afiect  matters  uncon- 
nected with  tne  transaction  in  respect  of  which  the  relief  is  sought  Wilkinson  ▼• 
Fowkes,  163. 

FRAUDS,  STATUTE  OF. 

1.  Parol  Agreement.}  A  filed  a  claim  for  specific  performance  of  a  contract  by  B,  C, 
and  D,  stating  in  his  claim  that  the  dei&ndants  had  by  an  agreement  in  writing, 
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contracted  to  demise  a  boase  to  A  for  a  certain  term,  at  a  stated  rent,  and  that  the 
plaintiff  A  had  ^?reed  by  parol,  at  the  same  time,  to  pay  to  the  defendants  a  pre- 
mium of  200/.  The  claim  prayed  that  the  defendants  might  grant  a  lease,  the  plain- 
tiff offering  to  pay  the  premium  according  to  the  parol  agreement :  — 
Held,  on  appeal,  overruling  the  decision  of  Uie  court  below,  that  the  Statute  of  Frauds 
did  not  present  an  obstacle  to  specific  performance  if  there  were  no  fraud.  Martin 
V.  Pycroft^  376, 

2.  Actual  Fraud,]  The  defendants,  at  the  hearing,  alleging  that  the  agreement  was 
obtained  by  the  plaintiff  from  one  by  fraud  and  from  another  by  fraudulent  misre- 
presentation, the  cause  was  ordered  to  stand  over  that  an  oral  examination  of  wit- 
nesses might  take  place  under  the  provisions  of  the  statute  15  &  16  Vict.  c.  86  ;  and 
such  eicamination  having  taken  place,  upon  which  the  allegations  of  fraud  and  fraud- 
ulent misrepresentation  failed,  tne  court  decreed  specific  performance.     lb, 

FRAUDULENT  CONVEYANCES. 

1.  Deed  to  Creditor  with  power  to  Revoke,']  A  deed  of  arrangement  between  a  debtor 
and  one  of  his  creditors,  conveying  all  the  plpoperty  of  the  debtor  to  the  creditor, 
and  ¥^ich  deed  the  debtor  has  power  to  reyoke  and  alter  at  any  time,  and  attempts 
to  use  as  a  shield  to  protect  himself  against  the  claims  of  his  other  creditors,  is  fraud- 
ulent and  void  aeainst  creditors  whose  interests  are  affected  by  the  deed,  notwitji- 
standing  the  deed  upon  the  &ce  of  it  purports  to  be  for  the  benefit  of  all  the  creditors. 
Such  a  deed  is,  in  truth,  a  deed  for  the  benefit  of  the  debtor ;  and  if  a  creditor 
accepts  it,  he  takes  it  not  for  his  own  benefit,  but  for  the  purpose  of  carr}'ing  out 
the  yiews  and  objects  of  the  debtor,  in  fraud  of  the  other  creditors.  Smith  v.  Surst^ 
520. 

2.  Marriage  Settlement  by  Insolvent."]  By  a  post-nuptial  settlement,  a  legacy  of  600/., 
belonging  to  the  wife,  was  settled  by  husband  and  wife  on  the  wife  for  life,  for  her 
separate  use,  with  remainder  to  her  children.  At  the  time  of  the  settlement  the 
husband  was  insolvent :  — 

Held,  that  the  assignee  of  the  husband  was  entitled  to  one  moiety  of  the  legacy,  and 
the  other  moiety  was  ordered  to  be  paid  to  the  trustees  of  the  settlement.  }Vra}f$ 
Trusts,  in  re,  265. 

3.  As  against  Creditors,]  A  feme  covert,  being  seised  of  an  estate  in  fee,  joined  with 
her  husband  in  conveying  it  to  trustees  for  the  benefit  of  her  husband,  herself,  and 
children,  of  whom  there  were  several.  The  husband  and  wife  subseauently  joined 
in  mortgaging  the  estate  to  secure  2,500/.,  and  afler  that,  they  joined  in  convening 
the  estate  to  trustees,  upon  trust  to  sell,  and  divide  the  proceeds  among  the  creditors 
of  the  husband.  All  the  deeds  were  acknowledged  by  the  wife ;  but  the  last  two 
were  executed  without  the  intervention  of  the  trustees  of  the  settlement  The  trus- 
tees of  the  last  deed  sold  the  estate  for  the  benefit  of  the  creditors,  but  the  purchaser 
objected  to  the  title ;  and  upon  a  claim  for  specific  performance :  — 

Held,  that  the  settlement  was  voluntary  under  the  27  jBliz.  c.  4,  and  yoid  against  a  pur- 
chaser for  valuable  consideration.    jButterfield  y.  Heath,  494. 


FORECLOSURE. 

1.  Parties  to  a  Foreclosure  Suit,] 

See  Parties. 

2.  Sale  of  Mortgaged  Premises,], 

See  Mortgage. 

GUARDIAN. 

1.  Jurisdiction  of  Chancery.]  The  Court  of  Chancery  has  jurisdiction  over  transac- 
tions between  persons  in  the  relation  of  quasi  guardian  and  ward.  Thus,  where  a 
young  lady,  who  had  been  living  for  thirteen  years  previously  with  her  mother  and 
step-&ther,  within  twelye  months  after  she  became  of  age  joined  with  the  latter,  at 
his  request  and  under  his  influence,  in  a  promissory  note,  for  which  she  received  no 
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conaideration,  and  on  which  the  payee  had  several  years  aflenrards  obtained  a  Ter£ct 
against  her  at  law,  the  court  on  motion  restrained  the  payee  from  issuing  execntioo, 
and  without  requiring  the  amount  to  be  paid  into  court    Espey  v.  Leake^  579. 

2.  Appointment  ofJ]  A  guardian  for  an  infant  may  be  appointed  without  the  appea^ 
ance  of  the  in£uit  in  court  and  without  a  coomiission.    Benison  y.  Worseiey^  317. ' 

GUARDIAN  AD  LITEM. 

1.  A  Party  in  the  Cause  may  be,"]  A  party  to  the  cause,  not  having  an  adverse  inte- 
rest to  that  of  an  infant  defendant,  is  a  more  proper  person  than  a  solicitor  or  stranger 
to  be  appointed  guardian  adlitem  to  the  inunt    AnanymouSy  518. 

2.  Solicitor  ought  not  to  be."]  The  court  refused  to  appoint  the  solicitor  of  a  trustee 
his  guardian  ad  litem  to  put  in  an  answer  to  a  bill  of  compkunt  filed  against  him, 
though,  from  age  and  innrmity,  he  was  incapable  of  transacting  business.  Patrick 
V,  Andrews^  463. 

3.  Appearance  and  Notice  of  Service."]  Where  an  infimt  defendant  has  appeared  to  a 
claim,  the  court  will  not,  on  motion  by  the  plaintiff  to  appoint  a  guardian  ad  Utem^ 
require  an  affidavit  of  service  of  the  writ  of  summons.     Wood  v.  Logsden,  478. 

4.  LiabUityfar  Costs  of  Suit  Improperly  Instituted."] 

See  Infants. 


HUSBAND  AND  WIFE. 

1.  Wife's  Equitable  Interest  in  Property.]  A  married  woman,  being  entitled  to  a  re- 
versionary interest  in  the  residuary  estate  of  a  testator,  joined  her  husbaad  m 
assigning  it,  as  a  collateral  security,  lor  the  payment  of  4,000/.,  &c.  He  aftenranis 
became  utterly  insolvent,  and  unable  to  maintain  his  wife,  and  family,  three  of  whom 
were  above  twenty-one.  A  sum  of  more  than  2,000/.,  part  of  the  fund,  fell  into  pos- 
session I  and,  upon  the  application  of  the  wife,  the  court,  after  payment  of  costs  of 
all  parties,  ordered  it  to  be  settled  for  the  benefit  of  the  wife  and  her  children,  with 
liberty  to  apply  upon  the  remaining  part  of  the  fund  falling  into  possession.  Mar- 
shall V.  Fowterj  430. 

2.  Wife's  Equity  in  Mortgaged  Estate.]  If  a  husband  mortgage  the  legal  interest  in  a 
term  of  years  belonging  to  him  in  right  of  his  wife,  on  a  clami  to  foreclose  this  mort- 
gage against  the  husband  and  wife,  as  'defendants,  no  equity  for  a  settlement  upon 
the  wile  arises.    Hiil  v.  Edmonds^  280. 

3.  Wife's  Equity  to  a  Settlement.]  By  a  post-nuptial  settlement,  a  legacy  of  600/., 
belonging  to  the  wife,  was  settled  by  husband  and  wife  on  tlie  wife  for  life,  for  her 
separate  use,  with  remainder  to  her  children.  At  the  time  of  the  settlement  the 
husband  was  insolvent :  — 

Held^  that  the  assignee  of  the  husband  was  entitled  to  one  moiety  of  the  l^acy,  and 
the  other  moiety  was  ordered  to  be  paid  to  the  trustees  of  the  settleooent.  Wraifs 
Trusts,  in  re,  265. 

4.  Conveyance  by  Fraudulent  as  to  Creditors.] 

See  Fraudulent  Convetakcc. 


INFANTS. 

1.  Protection  of]  A  widow,  on  the  death  of  her  husband,  entered  into  possessioa  of 
the  small  real  and  personal  propertv  he  had  left,  and  out  of  its  rents,  and  by  cany- 
ixi£  on  his  trade,  maintained  herself  and  his  five  infant  children,  the  three  eldest  of 
whom  were  his  children  by  a  former  marriage.  Shortly  afler  the  husband's  death,  a 
bill  was  filed  in  the  names  of  all  tbe  children  by  the  maternal  grandfather  of  the 
three  eldest,  as  their  next  frieiid,  for  a  declaration  of  the  rights  m  the  infants  sod 
for  accounts  and  the  appointment  of  guardians  and  of  a  receiver.    The  infant  plain- 
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tifis,  by  their  next  friend,  presented  a  petition  in  the  cause,  containing  imputations 
against  the  widow  of  improper  treatment  by  her  of  the  infants,  and  asking  the  ap- 
pointment of  guardians  and  of  a  receiver.  The  court  directed  a  reference  to  the 
Master,  who  by  his  report  approved  of  the  widow  and  her  co-<)xecutor,  as  the  guar- 
dians of  all  the  children,  and  found  that  the  whole  income  ought  to  be  allowed  for  their 
maintenance.  The  court  on  petition  confirmed  this  report,  and  directed  that  the  re- 
ceiver should  pay  all  the  income  of  the  property  to  the  widow  for  the  maintenance 
of  the  children,  thereby  leaving  all  parties  just  m  the  same  position  as  they  had  been 
in  before  the  suit  was  instituted ;  and  the  costs  of  all  the  proceedings  were  ordered 
to  be  paid  by  the  next  friend,  and  all  further  proceedings  were  stayed  until  further 
order.    Anderlon  v.  Yates,  151. 

2.  Payment  to  Father,']    An  infant's  legacy  of  small  amount  paid  to  the  father  under 
special  circumstances.     Walsh  y.  Wauih,  249. 

3.  Appointment  o/OuardianJ] 

M  '  See  Guardian. 


INJUNCTION. 

1.  Nuisance.']  A  bill  was  jGiled  by  a  angle  parishioner  against  some  of  the  church- 
wardens of  the  parish,  alleging  an  intention  on  the  part  of  the  defendants  to  execute 
works  in  the  church  which  would  be  injurious  to  himself,  and  praying  an  iznunction. 
The  plaintiff  did  not  allege  any  ri^ht  of  property'  in  a  pardcular  pew,  but  (ud  allege 
that  he  was  a  parishioner  and  that  be  was  in  tiie  habit  of  attending  divine  service  m 
the  parish  church :  — 

Qucere,  whether  this  is  a  private  nuisance,  and  whether  such  a  bill  can  be  sustained  by 
a  single  parishioner  against  the  churchwardens.     Woodman  v.  Robinson,  146. 

2.  Proceedings  without  Cause.]-  A  plaintiff  complsuncd  of  works  intended  to  be  execu- 
ted by  the  defendants,  churchwardens  of  his  parish,  which  he  alleged,  in  the  way  in 
which  it  was  proposed  to  execute  them,  constituted  a  nuisance ;  much  negotiation 
took  place,  in  the  course  of  which  the  defendants  showed  a  continued  acquiescence 
in  the  suggestions  made  by  the  plaintiff  as  to  the  mode  of  executing  the  works,  and 
suspended  their  execution.  While  these  negotiations  were  still  going  on,  and  before 
any  works  were  commenced,  the  plaintiff  fil^  his  bill  for  an  injunction,  and  obtained 
special  leave  to  give  notice  of  motion,  and  served  the  notice  of  motion.  On  the  day 
following  the  service  of  the  notice  of  motion,  the  defendants,  in  order  to  avoid  litiga- 
tion, passed  a  resolution  at  a  vestry,  at  which  the  plaintiff  was  present,  that  the  works 
should  be  wholly  abandoned.  Afler  that  the  plamtiff  brought  on  his  motion :  — 

Held,  without  going  into  the  question  whether  there  would  be  any  nuisance,  that,  under 
the  circumstances,  the  motion  was  useless  and  improper,  and  it  was  refused  with 
costs.    lb. 

8.  To  Restrain  Foreign  Corporation.]  In  a  suit  for  tiie  administration  of  the  estate  of 
a  testator  domiciled  in  England,  and  having  real  and  personal  estate  both  in  England 
and  Scotland,  an  injunction  will  be  granted,  after  a  decree,  to  restrain  a  Scotch  cor- 
poration haviujv  large  real  estates  in  England  from  continuing  proceedings  in  the 
Court  of  Session,  in  Scotland,  to  obtain  payment  of  a  debt  wnich  the  company 
claimed  against  the  testator  as  their  agent;  and  that,  though  by  the  articles  of  part- 
nership the  company  were  entitled  to  a  preferable  lien  upon  the  shares  of  the  testa- 
tor in  the  company.    Maclaren  v.  Stainton,  500. 

4.  Service  of  Notice.]  Service  of  the  notice  of  motion  at  the  office  in  London  is,  for 
the  purposes  of  the  corporation,  a  good  service,  where  it  is  admitted  that  at  the  head 
office  in  Scotland  the  corporation  had  notice.    lb., 

5.  Cause  for.]  A  corporation  having,  under  the  act  of  parliament,  right  to  take  land 
for  the  purpose  of  certain  public  works,  gave  notice  to  the  owner  of  the  inheritance, 
of  an  intention  to  take  it.  They  then  entered  regularl}r  upon  the  land  for  the  pur- 
pose of  surveys,  &c.,  and  afterwards  their  contractors,  without  the  knowledge  ot  the 
coporation,  but  with  the  assent  of  the  occupying  tenants,  brought  some  wagons,  and 
rails,  and  other  implements  on  the  land,  and  there  left  them,  but  did  not  commence 
the  works,  or  do  any  damage.    This  was  done  without  obtaining  the  assent  of  the 
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'  pkuntiff,  but  it  became  known  to  his  agent  in  the  end  of  December.  In  the  _ 
ningof  the  following  February',  without  any  previous  communication  with  the  defend- 
ants, he  filed  his  bill  for  an  injunction  to  restrain  them  from  allowing  the  wagons,  &c. 
to  remain  on  the  land,  and  from  taking  possession  of  the  land  until  they  had  complied 
with  the  provisions  of  the  Lands  Clauses  Consolidation  Act :  — 
Heldj  that  though  the  corporation  were  bound  by  the  acts  of  their  contractors,  the  acts 
done  were  not  a  taking  possession  within  the  meaning  of  the  act,  and  the  bill  was 
improperly  filed.     Standisk  y.  Mayor  of  Liverpool^  255. 

INSOLVENT  DEBTOR. 

Liability  of  Assets  Subsequently  Acquired.']  In  1829,  R.  P.  took  the  benefit  <^  the 
Insolvent  Act,  7  Geo.  4,  c.  57.  He  executed  at  the  time  a  warrant  of  attorney,  but 
no  judgment  was  entered  up  ;  and  he  died  in  1849,  leaving  subsequently  acquired 
assets :  — 

Held  J  that  a  scheduled  creditor  could  not  maintain  a  suit  to  make  the  assets  liable. 
ThitmasY.  Pinnellj  119. 

INTEREST, 
t 

1.  On  Balance  in  Solicitor's  Hands.']  On  taxation,  a  solicitor  cannot  be  charged  with 
interest  on  balances  in  hand ;  but,  a  solicitor  having  debited  himself  with  interest  in 
his  cash  account  rendered  :  —  % 

Held,  that  the  Master  ought  to  have  charged  him.    Savery,  in  re,  81. 

2.  By  Railway  Company  upon  the  Purchase  of  Lands,] 

See  Railway. 


3.  Charging  Solicitor  with.] 


When  to  be  Answered*] 


See  Costs. 

INTERROGATORIES. 
See  Discovery. 

JUDGMENT. 


Registration.]  After  twelve  months,  a  judgment  creditor  may  enforce  his  equitable 
charge  against  the  real  estate,  although  twelve  months  have  not  elapsed  smce  his 
registration.    Derbyshire,  jrc,  Railway  Company  v.  Bainbriggej  118. 

JUDGMENT  CREDITORS. 

1.  Title  to  Debtor's  Land.]  In  suits  by  judgment  creditors,  under  1  &  2  Vict.c.  110,  die 
plaintiffs*  title  as  to  the  real  estate  of  the  debtor  is  incomplete  until  a  writ  of  elegit 
has  been  sued  out     Smith  t.  Hurst,  520. 

« 

2.  Power  of  Court  of  Equity.]  When  a  court  of  equit;^  has  occasion  to  deal  with  the 
legal  rights  pf  judgment  creditors,  its  province  is  to  aid  and  not  to  supply  or  extend 
the  legal  rights.    lb.  ^ 

LACHES, 
Effect  of,  upon  Right  to  Sue.] 

See  Bill. 


LANDLORD  AND  TENANT. 
Breach  of  Covenant.] 

See  CoYEKAiO'. 
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LAPSE  OF  TIME. 

RecHfication  of  Error.] 

See  AMENBHElfT. 

LEGACY. 

1.  Apportionment  on  Deficiency^    Mrs.  C.  had  a  power  to  appoint  three  sums  of 
.  10,000/.  each,  the  first,  under  her  Other's  will,  amongst  her  cbOdren ;  the  second, 

under  her  mother's  will,  to  any  person ;  and  the  third,  also  under  her  mother's  will, 
amongst  her  children.  In  1886,  the  second  sum  was  appointed  to  her  husband,  and 
paid  to  him.  In  1838,  the  legacy  duty  was  paid  on  the  third  sum,  which  reduced  it 
to  9,900/.  In  1842,  she  purported  to  appoint  the  two  sUms  of  10,000/.  under  her 
mother's  will  to  her  two  daughters  equally ;  and  in  1843,  she,  by  her  will,  appointed 
9,900/.^  described  as  derivea  from  her  &ther,  to  her  daughter  A.  B.,  and  10,000/., 
also  described  as  settled  by  her  father  and  mother,  to  the  other  daughter  C.  D.,  and 
she  confirmed  the  deeds  of  1842,  so  far  as  they  were  valid,  and  not  mconsistent  with 
her  will ;  and  declared  that,  if  she  had  exceeded  her  powers,  her  will  should  have 
effect  under  the  doctrine  of  election.  The  court  having  come  to  the  conclusion  that 
Mrs.  C,  when  she  made  her  will,  believed  she  had  the  power  of  appointing  19,900/., 
and  appointed  9,900/.  to  A.  B.,  and  10,000/.  to  C.  D. :  — 
Ueld^  that  the  doctrine  of  Page  v.  Leapinmcell,  applied,  and  that  as  the  testatrix  had 
then  only  the  power  of  appointing  the  nrst  sum  of  10,000/.,  it  must  be  divided  be- 
tween the  two  legatees  in  the  proportion  of  99  to  100.    Laurie  v.  CluUony  85. 

2.  Marshalling  Assets.]  The  rule  —  where  there  are  two  classes  of  legatees,  the  one 
having  a  charge  upon  real  estate,  the  other  having  no  such  charge,  andthe  personalty 
is  not  sufficient  to  satisfy  both — that  the  legatees  whose  legacies  are  so  chareed  shall 
be  paid  out  of  the  land,  in  order  to  leave  the  personal  estate  to  those  who  nave  no 
other  fund,  applies  equally  to  the  case  where  one  of  the  legacies  only  is  charged 
upon  real  estate.    Scales  v.  CoUins,  187. 

8.  Construction  of  Charge  upon  Real  Estate."]  The  court  does  not  construe  a  charge 
upon  real  estate  of  one  only  of  several  legacies  if  the  personal  estate  should  not  be 
sufficient,  as  intended  for  the  exclusive  benefit  of  that  legatee,  but  construes  the 
intention  of  the  testator  to  be,  that  all  his  legacies  shall  be  paid ;  and  therefore  that 
the  charge  is  to  take  effect  if  the  personal  estate  be  insufficient  for  the  payment  of 
all  the  legacies.    Ib»     ^ 

4.  To  a  Party  or  his  Personal  Representatives,  who  Entitled  to."] 


5.  Vesting  of  J] 

6.  Mistake  in  Specific  Bequest."] 

7.  Cumulative.] 

8.  For  Maintenance  of  Grandchild.] 


See  Will. 
See  Will. 

See  Will. 
See  Will. 

See  Will. 

LEASE. 

1.  Renetoal  for  Benefit  of  Tenant  for  LUe.]  Where  leases,  which  the  testator  had 
directed  to  be  renewed,  were  renewed  by  adding  a  cestui  que  vm,  by  means  of  a 
payment  out  of  funds  belonging  to  the  testator's  estate,  (not  chai^d  with  such 
renewal,)  and  it  was  referred  to  the  Master  to  inquire  what  security  the  tenant  for 
life  of  the  leases  ought  to  give,  and  to  what  amount,  for  the  contribution  which  he 
might  be  liable  to  make  for  the  benefit  he  should  derive  from  the  renewal ;  the  Mas- 
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ter  found,  and  the  court  had  confirmed  the  finding,  that  the  payment  for  the  renewal 
ought  to  be  secured  by  a  policy  of  life  insurance  for  the  amount  paid,  in  the  name 
of  the  trustees,  on  the  life  of  the  new  cestui  que  vie^  the  costs  and  premiums  in 
respect  of  which  ought  to  be  paid  out  of  the  rents  and  profits  of  the  estate  to  which 
the  tenant  for  life  was  entitled.    Huddlestone  v.  Whelpdale,  220. 

2.  Security  for  Tenant  far  Life.']  The^court  subseauently  declared  the  policy  of  £fe 
insurance  to  be  a  security  for  the  benefit  which  the  tenant  for  life  haa  derived,  or 
might  derive,  from  the  renewal,  or  might  have  derived  therefrom  if  another  proper 
life  had  been  inserted  in  lieu  of  his  own.    Ih. 

3.  Mode  of  Providing  Security.']  But  semble,  the  mode  of  providing  the  security 
adopted  by  the  report  is  erroneous  in  principle ;  for  the  object  of  the  court,  in  requir- 
ing security  to  be  given  by  the  tenant  for  lire  in  respect  of  the  benefit  which  he  may 
derive  from  the  renewal  of  the  lease,  is,  that  the  sum  paid  out  of  the  capital  shall  be 
borne  by  the  parties  in  proportion  to  the  benefits  which  they  derive ;  and  the  secur- 
ity therefore  is  for  the  purpose  of  bringing  back  to  the  capjtal  so  much  as  the 
tenant  for  life  has  had  the  benefit  of;  and  this  sum  (which  would  be  payable  on  the 
death  of  the  tenant  for  life)  is  not  properly  secured  by  a  policy  of  insurance  on 
the  life  of  another  person,  inasmuch  as  it  throws  upon  the  remaindernnan  not  merelr 
the  interest  of  the  capital  provided,  but  the  burden  of  keeping  up  a  policy  of  lile 

•  insurance  for  the  full  amount ;  and  it  b  mere  speculation  wnether  this  bunlen  wiU 
be  compensated  by  giving  him  the  benefit  of  a  policy  at  a  less  rate  of  premium, 
owing  to  an  earlier  insurance  of  the  life.    lb. 

4.  Apportionment  of  Expense  ofReneivaL]  Although  it  may  be,  that  when  provi^on 
is  made  of  a  fund  for  renewal,  the  remaindeivman  will  not  suffer,  this  is  not  the 
principle,  for  the  principle  is,  that  the  romainder-man  ought  to  bear  so  much  of  the 
capital  paid  for  renewal  as  may  not  be  paid  by  the  tenant  for  life  under  the  aecority 
which  he  has  given.    lb.  » 

.5.  Practice.]  The  court  will  not  retain  the  income  of  the  tenant  for  life,  because  he 
may  become  liable  to  give  security  for  the  payments  on  account  of  renewals,  before 
the  occasion  for  giving  such  security  has  arisen.    lb. 

6.  Duty  of  Tenant  for  Life.]  A  rule,  that  the  obligation  of  the  tenant  for  life  of  pro- 
perty subject  to  fines  for  renewal,  is  satisfied  by  keeping  down  the  interest  only  of 
the  amount  necessary  to  be  paid  for  the  renewal,  would  be  unjust  if  l^e  tenant  for 
life  survived  the  first  cestui  que  vt>,vand  a  second  renewal  was  necessary  in  his  Itfe- 
time,  for  then  the  tenant  for  life  would  have  had  the  whole  benefit  oit  the  first  re- 
newal ;  and  the  rule  therefore  is,  that  the  tenant  for  life  is  bound,  not  only  to  bear  €k 
interest  of  the  sum  paid  for  the  renewal,  but  to  contribute  towards  the  payment  of 
such  sum.     lb. 

7.  Contributions.]  A  rule,  which  attributed  one  third  of  the  expense  of  renewal  to 
the  tenant  for  ufe,  and  two  tlurds  to  the  parties  in  remainder,  would  not  remove  the 
injustice ;  and  therefore  the  court  holds  that  the  amount  of  contributions  of  the 
tenant  for  life  and  remaindeivman  are  to  be  detennined  by  the  amoant  of  the  bene- 
fit which  they  respectively  derive  from  the  renewaL    Ib» 

S.' Relief  from  Covenant  to  pay  Rent.] 

See  COVENAKT. 


LIEN. 

OfSoUeitor  upon  Title  Deeds.] 

See  Solicitor. 


LUNATIC. 

Heceipt  of  Income  by  Committee.]  Where  the  income  of  a  lunatic  consisted  of  renta 
payable  weekly,  Uie  committee  was  allowed  to  receive  them  before  peifecting  his 
securities,  he  undertaking  to  perfect  them  within  a  given  time.    Ruttery  m  re,  418. 
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MARRIAGE  SETLEMENT. 

1.  Ejfect  of  a  Shifting  dause."]  Bf  a  marriage  settlement,  estates  A  and  B  were  limit- 
ed to  the  husband  for  life,  with  remainder,  as  to  estate  A,  to  the  first  son  of  the 
marriage  in  tail  male,  with  remainder  to  the  second  and  other  younger  sons  in  tail 
male ;  and  as  to  estate  B,  to  the  second  son  in  tail  male,  with  remainder  to  the  third 
and  other  younger  sons,  &c.  Proviso,  that  if  such  second  or  other  younger  son 
should  become  an  eldest  son,  and,  as  such,  entitled,  under  the  limitations  of  tha 
settlement,  to  the  possession  of  the  estate  A,  then  estate  B  should  g;o  over  to  the 
person  next  entided  under  the  limitations.  There  were  several  sons  oi  the  marriage, 
the  eldest  of  whom  died  in  the  lifetime  of  his  father  without  issue.  The  father  and 
the  second  son  (the  plaintiff)  joined  in  suffering  a  recovery  of  estate  A,  to  such  uses 
as  they  should  jointly  appoint,  and,  subject  thereto,  to  the  old  uses  of  the  settlement. 
The  father  and  the  plaintiff  then  executed  a  mortgage  of  estate  A,  for  a  sum  ex- 
pressed to  be  paid  to  them  jointly,  and  the  deed  provided  for  a  reconveyance,  on 
payment  of  the  mortgage  money,  to  the  uses  of  the  recovery  deed : — 

Heldj  that  on  the  death  of  the  father,  the  plaintiff,  notwithstanding  the  recovexy  and 
mortgage,  came  into  the  possession  of  estate  A,  under  the  limitations  of  the  settle- 
ment, and  that,  under  the  shifting  clause,  estate  B  passed  over  to  the  third  son. 
Harrison  v.  Round,  563. 

2.  Power  to  Defeat  Shifting  Clause,']  Held,  also,  that  the  father  and  the  plaintiff  had 
power  to  have  so  dealt  with  the  estates  as  to  prevent  the  operation  of^the  shilling 
clause.    lb, 

3.  Fazackerly  v.  Ford,  4  Sim.  890,  and  Taylor  v.  The  Earl  of  Harewood,  3  Hare, 
372,  approved  of.    /  b. 

4.  The  proceeds  of  a  sale  of  'part  of  the  estate  A  were,  in  the  lifetime  of  the  father, 
applied  in  redemption  of  the  land-tax  on  both  estates :  — 

Held,  that  the  circumstance  that  estate  B,  afler  the  father's  death,  had  gone  over  to  the 
third  son,  did  not  give  to  the  second  son,  as  owner  of  estate  A,  any  equity  to  follow 
the  money  so  apphed  for  benefit  of  estate  B.    lb. 

5.  SeUlement  in  Contemplation  of  Marriage,'] 

See  Settlement. 


MARRIED  WOMAN. 
Petition  by.] 

See  Practice. 

MERGER. 

1.  Of  Mortgage.] 

See  Mortgage. 

2.  Of  Tithes.]  I 

See  Tithes. 

MISTAKE. 

1.  What  will  afford  Ground  to  Relieve  against  Agreement.]  A  tenant  for  life  of  a  coal 
mine  filed  a  bill,  setting  out  docimients  which  showed  this  to  be  the  state  of  his  title, 
but  by  mistake  alleging  that  he  was  tenant  in  tail.  The  prayer  of  the  bill  was  to 
restrain  the  lessees  ot  a  conterminous  mine  from  trespassing  upon  his  mine,  and 
to  obtain  an  account  and  payment  of  the  pioceeds  of  their  luleged  wrongful  work- 
ings in  it.  After  an  interim  order  was  obtained,  the  suit  was  compromised,  in  Octo- 
ber, under  an  agreement,  whereby  the  defendants  were  to  pay  the  plaintiff  4002., 
which  ho  agreed  to  accept  for  the  full  value  of  all  coals  to  be  raised  from  the  mine 
in  question,  with  costs  to  be  taxed  in  the  then  next  Michaelmas  term,  and  if  reason- 
able securi^  to  the  plaintiff's  satisfaction  were  given,  six  months  were  to  be  allowed 
for  the  payment :  — 
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Hdd,  1.  That  the  erroneoas  allegation  of  title  in  the  biU,  could  not  be  regarded  as 
having  led  to  such  a  misapprehension  of  it,  as  would  prevent  a  court  of  equitj  from 
enforcing  the  agreement  for  compromise.  2.  That  under  the  agreement,  the  defend- 
ants were  not  entitled  to  have  the  plaintiff's  title  deduced  and  verified.  3.  That  the 
compromise  could  not  be  enforced  by  petition  in  the  original  suit,  but  that  a  new 
suit  was  properly  instituted  for  this  purpose.    Richardson  v.  Etfton^  51. 

2.  By  Testator  in  describing  Property, 1 

See  Will. 

MORTGAGE. 

1.  Liability  of  Mortgagee  in  Possession  J]  A  mortgagee  in  possesson  of  part,  and 
allowing  the  mortgagor  to  retain  possession  of  the  rest,  is  not,  at  the  suit  of  a  sab- 
sequent  incumbrancer,  to  be  charged  constructively,  as  in  possession  of  the  whole. 
Soar  V.  Daiby,  124. 

2.  Receiver.']  Receiver  agaSnst  a  mortgagee  in  possession  granted  after  decree,  on  tlie 
application  of  another  mortgagee,  a  co-defendant    Hiles  v.  Moore,  130. 

3.  A.  B.,  the  third  mortgagee,  took  possession,  and  then  bought  up  the  first  mortgage. 
Having  retained  possession  many  years,  and  received  a  considerable  sum,  a  receiver 
was  appointed  against  him,  on  tne  application  of  the  second  mortgagee,  the  affidavit 
of  A.  B.  not  satisfactorily  showing  toat  any  thing  remained  due  on  the  first  mort- 
gage,   lb. 

4.  Merger,]  Mortgagee  purchaskig  an  equity  of  redemption,  preserves  bis  mortgage 
unmei^ed  by  taking  a  conveyance  to  a  trustee,  with  a  aeclaration  of  his  intention  to 
that  effect    Bailey  v.  Richardson,  218. 

5.  Vesting  Order,]  On  the  petition  of  the  executors  of  a  mortgagee  in  fee,  who  had 
not  been  in  possession  or  receipt  of  the  rents  and  profits  of  the^  mortgaged  premises, 
who  had  died  intestate  as  to  the  legal  estate,  and  whose  heir  could  not  be  founds  the 
court,  under  the  Trustee  Act,  1850  —  the  mortgage  debt  remaining  unpaid  —  made 
an  order  vesting  the  mortgage  estate  in  such  executors,  subject  to  the  equity  of  re- 
demption.   BcSen's  Estate,  m  re,  243. 

6.  Surplus  under  Power  of  Sale,]  A  mortgaged  real  estate  to  B,  and  gave  B  a  power 
of  sale,  and  the  trusts  of  the  surplus  purcnase-monevs  were  declared  to  be  for  A,  his 
executors,  administrators  and  assigns.  A  died.  After  A's  death  the  estate  was  sold 
under  the  power  of  sale :  — 

Held,  that  A's  real,  and  not  his  personal,  representatives  were  entitled  to  the  sorplos 
purchase-money.     Clarke*s  Trusts,  in  re,  432. 

7.  Decree  for  Foreclosure.]  Decree  for  foreclosure  upon  an  original  chdm  on  further 
directions,  and  on  the  hearing  of  a  supplemental  claim,  where  the  existence  of  an 
incumbrance  subsequent  to  that  of  the  plaintiff'  was  found  by  the  Master,  and  the 
subsequent  incumbrancer  was  brought  before  the  court  by  the  supplemental  daim. 
Robinson  v.  Turner,  163. 

8.  Foreclosure!]  A  claim  was  filed  for  foreclosure  before  the  statute  15  &  16  Vict  c. 
86,  came  into  operation.  There  were  several  incumbrances,  and  on  an  application 
under  the  48th  section  of  that  act,  the  court  made  an  order  for  sale  of  the  mortgaged 
property,  and  directed  accounts  of  the  sums  due  to  the  several  incumbrancers.  Color 
V.  Reeves,  334. 

9.  Mortgage  to  Secure  Stdtscriptions.] 

See  Building  Society. 

10.  Wife's  Equity  in  Mortgaged  Estate,] 

See  Husband  and  Wife. 

11.  Parties  to  a  Foreclosure  Suii,] 

See  Parties. 

12.  Of  Estates  hdd  under  a  Settlement,] 

^  See  Marriage  Settlement. 
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MORTMAIN. 

1.  When  Legacy  is  Void  under  the  Statute  o/.] 

See  Charitable  Legacy. 

2.  Statute  of,'] 

See  Will. 

NEXT  FRIEND. 

Petition  by  Married  Woman  without  the  Intervention  of  Next  Friend.] 

See  Practice. 

PARTIES. 

« 

1.  To  a  Foreclosure  Suit.]  In  a  foreclosure  suit  all  the  parties  who  had  control  over 
as  well  the  mortgaged  property  as  the  personal  estate  of  the  mortgagor,  were  on  the 
record ;  and  the  court  held,  under  the  4 2d  section,  rule  9,  of  the  15  &  16  Vict  c.  86, 
th^t  the  cestuis  que  trust  of  the  mortga^d  estate  were  not  necessary  to  be  made 
parties.     Sale  v.  Kitson,  590. 

2.  Parties  to  an  Administration  Claim.]  The  representatives  of  a  deceased  executor, 
not  parties  to  an  administration  claim  against  the  surviving  executor,  cannot  be  made 
parties  by  summons  on  the  Master's  certificate,  under  the  18th  General  Order  of 
April,  1850 ;  but,  if  necessary,  they  must  be  brought  before  the  court  by  onginaJ  or 
supplemental  claim.    Ewington  v.  Fenn,  475. 

3.  Absent  Parties  Interested.]  On  the  hearing  of  a  petition  relating  to  the  dispodtion 
of  a  trust  fund,  it  appeared  that  A  had  an  interest  m  it  which  might  be  asserted.  A 
died  in  the  United  States,  having  by  his  will  appointed  B  his  executor,  who  proved 
the  will  there,  but  not  in  this  country.  Counsel  appeared  for  B  at  the  hearing. 
The  court,  at  the  bearing,  under  the  15  &  16  Vict.  c.  86,  appointed  B's  counsel  to 
represent  B's  estate.    Hewitson  v.  Todhunter^  856. 

4.  In  a  Suit  for  Foreclosure.]    In  a  suit  for  foreclosure,  commenced  under  the  old 

practice,  the  trustees  of  the  equity  of  redemption  if  in  settlement  do  not  sufficiently 

represent  the  cestuis  que  trust  under  the  Chancery  Procedure  Amendment  Act  (15 

&  16  Vict  c.  86,  B.  42,  rule  9.)     The  cestuis  que  trust  will  still  be  necessary  parties 

to  the  suit     Goldsmith  v.  Stonehewer,  385. 

« 

5.  In  a  Suit  to  Foreclose.]  In  a  foreclosure  suit,  the  devisees  and  executors  of  the 
mortgagor  represent  the  cestuis  que  trust  of  the  equity  of  redemption  under  the 
Chancery  Procedure  Amendment  Act,  (15  &  16  Vict  c.  86,  s.  42,  rule  9,)  and  the 
cestuis  que  trust  are  not  necessary  parties  to  the  suit    Hannam  v.  Riiey^  886. 

6.  Joinder  of  Trustees^     Two  classes  of  trustees  had  committed  a  breach  of  trust :  — 
Held^  that  the  cestuis  que  trust  might  proceed  against  the  one  class,  without  making  the 

other  class  parties.    M^Gachen  v.  Uew^  97. 

7.  Co-legatees.]  Bequest  in  trust  to  invest  and  pay  the  interest  of  a  moiety  to^  and 
afterwards  to  her  cnildren,  and  the  other  moiety  to  B,  and  afterwards  to  her  child- 
ren. The  interest  on  a  moiety  of  1,000/.  invested  on  mortgage  was  paid  to  A  for 
thirtv  years.     On  her  death,  the  mortgage  was  cot  in :  — 

Held,  that  A's  children  could  maintain  a  suit  for  their  moiety,  without  making  B  and 
her  children  parties.    Hares  v.  Stringer,  145. 

PARTNERSHIP. 

1.  Liability  of  Deceased  Partner  in  Public  Company.]  A  creditor,  who  has  obtained 
judgment  against  the  public  officer  of  a  banking  company  carrying  on  business  under 
Stat  7  Geo.  4,  c.  46,  may  not  prove  his  debt,  under  an  administration  decree,  against 
the  assets  of  a  deceased  partner,  until  he  can  show  that  he  has  tried  to  enforce  the 
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Heldf  1.  That  the  erroneons  allegation  of  title  in  the  bill,  could  not  be  regarded  as 
having  led  to  such  a  misapprehension  of  it,  as  would  prevent  a  court  of  equity-  from 
enforcing  the  agreement  for  compromise.  2.  That  under  the  agreement,  the  defend- 
ants were  not  entitled  to  have  the  plaintiff's  title  deduced  and  verified.  3.  Tliatthe 
compromise  could  not  be  enforced  by  petition  in  the  original  suit,  but  that  a  new 
suit  was  properly  instituted  for  this  purpose.    Richardson  v.  Eytotiy  51. 

2.  By  Testator  in  describing  Property,"] 

See  Will. 

MORTGAGE. 

1.  Liability  of  Mortgagee  in  PossessionJ]  A  mortgagee  in  possession  of  part,  and 
allowing  the  mortgagor  to  retain  possession  of  the  r^  is  not,  at  the  suit  of  a  sob- 
sequent  incumbrancer,  to  be  charged  constructively,  as  in  possession  of  the  whole. 
Soary.Dalbyy  124. 

2.  Receiver.]  Receiver  agaSnst  a  mortgage  in  possession  granted  after  decree,  cm  the 
application  of  another  mortgagee,  a  co-defendant.    Hiles  v.  Moore^  130. 

3.  A.  B.,  the  third  mortga^,  took  possession,  and  tben  bought  up  the  first  mortgage. 
Having  retained  possession  many  years,  and  received  a  conaderable  sum,  a  receiver 
was  appointed  against  him,  on  the  application  of  the  second  mortgagee,  Uie  affidavit 
of  A.  B.  not  satis&ctorily  showing  tnat  any  thing  remained  due  on  the  first  mort- 
gage.   Ih, 

4.  Merger^  Mortgagee  purchasmg  an  equity  of  redemption,  preserves  his  mortgage 
unmer^d  by  takmg  a  conveyance  to  a  trustee,  with  a  aeclaration  of  his  intention  to 
that  eSect,    Bailey  v.  Richardson^  218. 

5.  Vesting  Order.]  On  the  petition  of  the  executors  of  a  mortgagee  in  fee,  who  had 
not  been  in  possesion  or  receipt  of  the  rents  and  profits  of  the^  mortgaged  premises, 
who  had  died  intestate  as  to  the  legal  estate,  and  whose  heir  could  notbe  found,  the 
court,  under  the  Trustee  Act,  1850  —  the  mortgage  debt  remaining  unpaid — made 
an  order  vesting  the  mortgage  estate  in  such  executors,  subject  to  the  equity  of  re- 
demption.   Boden's  Estate,  in  re,  243. 

6.  Surplus  under  Power  of  Sale,]  A  mortgaged  real  estate  to  B,  and  gave  B  a  power 
of  sale,  and  the  trusts  of  the  surplus  purchase-moneys  were  declared  to  be  for  A,  his 
executors,  administrators  and  assigns.  A  died.  A&er  A's  death  the  estate  was  sold 
under  the  power  of  sale :  — 

Held,  that  A's  real,  and  not  hispersonal,  representatives  were  entitled  to  the  surplus 
purchase-money.     Clarke* s  Trusts,  in  re,  432. 

7.  Decree  for  Foreclosure.]  Decree  for  foreclosure  upon  an  original  daim  on  further 
directions,  and  on  the  nearing  of  a  supplemental  claim,  where  the  existence  of  an 
incumbrance  subsequent  to  that  of  the  plaintiff  was  found  by  the  Master,  and  the 
subsequent  incumbrancer  was  brought  before  the  court  by  the  supplemental  daim. 
Robinson  v.  Turner,  163. 

8.  Foreclosure.]  A  claim  was  filed  for  foreclosure  before  the  statute  15  &  16  YkL  c 
86,  came  into  operation.  There  were  several  incumbrances,  and  on  an  applicatioD 
under  the  48th  section  of  that  act,  the  court  made  an  brder  for  sale  of  the  mortgaged 
property,  and  directed  accounts  of  the  sums  due  to  the  several  incumbrancers.  CStor 
V.  Reeves,  334. 

9.  Mortgage  to  Secure  Subscriptions,] 

See  Building  Socistt. 

10.  Wife's  Equity  in  Mortgaged  Estate,] 

See  Husband  and  Wife. 

11.  Parties  to  a  Foreclosure  Suit,] 

See  Parties. 

12.  Of  Estates  held  under  a  SeUlemeni.] 

^  See  Mabriaoe  Settlement. 
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MORTMAIN. 

1.  When  Legacy  is  Void  under  the  Statute  o/.] 

See  Charitable  Legacy. 

2.  Statute  o/.^ 

See  Will. 

NEXT  FRIEND. 

Petition  by  Married  Woman  unthout  the  Intervention  of  Next  Friend,] 

See  Practice. 

PARTIES. 

1.  To  a  Foreclosure  Suit."]  In  a  foreclosure  suit  all  the  parties  who  had  control  over 
as  well  the  mortgaged  property  as  the  personal  estate  of  the  mortgagor,  were  on  the 
record ;  and  the  court  held,  under  the  42d  section,  rule  9,  of  the  15  &  16  Vict.  c.  86, 
th^t  the  cestuis  que  trust  of  the  mortgaged  estate  were  not  necessary  to  be  made 
parties.     Sale  y.  Kitson,  590. 

2.  Parties  to  an  Administration  Claim.]  The  representatives  of  a  deceased  executor, 
not  parties  to  an  administration  claim  against  the  surviving  executor,  cannot  be  made 
parties  by  summons  on  the  Master's  certificate,  under  the  18th  General  Order  of 
April,  1850 ;  but,  if  necessary,  they  must  be  brought  before  the  court  by  original  or 
supplemental  claim.    Ewington  y.  Fenn,  475. 

3.  Absent  Parties  Interested.]  On  the  hearing  of  a  petition  relating  to  the  disposition 
of  a  trust  fund,  it  appeared  that  A  had  an  interest  m  it  which  might  be  asserted.  A 
died  in  the  United  States,  having  by  his  will  appointed  B  his  executor,  who  proved 
the  will  there,  but  not  in  this  country.  Counsel  appeared  for  B  at  the  hearing. 
The  court,  at  the  hearing,  under  the  15  &  16  Vict  c.  86,  appointed  B's  counsel  to 
represent  B's  estate.    Hewitson  y.  Todhunter,  356. 

4.  In  a  Suit  for  Foreclosure.]  In  a  suit  for  foreclosure,  commenced  under  the  old 
practice,  the  trustees  of  the  equity  of  redemption  if  in  settlement  do  not  sufficiently 
represent  the  cestuis  que  trust  under  the  Chancery  Procedure  Amendment  Act  (15 
&  16  Vict  c.  86,  s.  42,  rule  9.)  The  cestuis  que  trust  will  still  be  necessary  parties 
to  the  suit     Goldsmith  v.  Stoneheioer^  385. 

5.  In  a  Suit  to  Foreclose.]  In  a  foreclosure  suit,  the  devisees  and  executors  of  the 
mortgagor  represent  the  cestuis  que  trust  of  the  equity  of  redemption  under  the 
Chancery  Procedure  Amendment  Act,  (15  &  16  Vict  c.  86,  s.  42,  rule  9,)  and  the 
cestuis  que  trust  are  not  necessary  parties  to  the  suit    Hannam  y.  iZt/<?y,  386. 

6.  Joinder  of  Trustees.'\     Two  classes  of  trustees  had  committed  a  breach  of  trust :  — 
Held,  that  the  cestuis  que  trust  might  proceed  against  the  one  class,  without  making  the 

other  class  parties.    M^Gachen  v.  Dew,  97. 

7.  Co-legatees.]  Bequest  in  trust  to  invest  and  pay  the  interest  of  a  moiety  to^  and 
afterwards  to  her  diildren,  and  the  other  moiety  to  B,  and  afterwards  to  her  child- 
ren. The  interest  on  a  moiety  of  1,000/.  invested  on  mortgage  was  paid  to  A  for 
thirty  years.     On  her  death,  Uie  mortgage  was  got  in :  — 

Held^  that  A's  children  could  maintain  a  suit  for  their  moiety,  without  making  B  and 
her  children  parties.    Hares  y.  Stringer,  145. 

PARTNERSHIP. 

1.  Liability  of  Deceased  Partner  in  Public  Company.]  A  creditor,  who  has  obtained 
judgment  against  the  public  officer  of  a  banking  company  carrying  on  business  under 
Stat  7  Geo.  4,  c.  46,  may  not  prove  his  debt,  under  an  administration  decree,  against 
the  assets  of  a  deceased  partner,  until  he  can  show  that  he  has  tried  to  enforce  the 
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debt  against  all  the  ineinbera  of  the  partnership  who  were  so  at  the  time  of  his  iaso- 
ing  execution,  and  that  he  has  failed  to  satisfy  the  debt  by  that  means.  An  equita- 
ble liability  must  be  enforced  by  analogy  to  the  manner  of  enforcing  a  judgment  at 
law,  under  the  provisions  of  section  13.    Howard  t.  WkeaUey^^ll, 

2.  Release  of  Retiring  Partner^  A  contract  to  discharge  a  retiring  partner  from  a 
debt  due  from  the  nrm  may  be  proved  either  by  an  express  agreement,  or  by  fiurts 
and  conduct  from  which  it  may  be  fairly  inferred.    Harris  v.  Fartoelly  70. 

3.  Takina  new  Security  J]  Taking  a  new  security  is  notof  itself  sufficient  to  discharge 
the  retiring  partner,  but  there  must  also  be  an  agreement,  either  express  or  to  be 
fairly  inferred,  to  discharge  the  old  firm.    lb. 

4.  Change  of  Partners^  A  bank»  consisting  of  three  members,  were  indebted  to  A.  B. 
In  1837,  one  of  the  members  died,  and  a  new  partner  was  admitted.  A  B.  received 
interest  from  the  new  firm  until  1841,  when  they  became  bankrupt  A.  B.  went  in 
and  proved  against  the  new  firm,  swearing  that  they  were  indebted  to  him  for  money 
received  to  his  use :  — 

Held^  that  the  separate  estatGM)f  the  deceased  partner  had  not  been  discl&i^ged.    1  h, 

5.  Exclusion  of  PdrtnerJ]  Exclusion  is  a  sufficient  ground  for  appointing  a  recexver 
in  partnership  cases ;  but  partners  may,  by  contract,  provide  for  an  exclusioa  on  the 
happening  oi    ertain  events.    Blakeney  v.  Dufaur^  76. 

6.  Protection  of  Assets^  Upon  a  motion  for  a  receiver  of  a  partneiBhip,  the  court  will 
not  determine  the  questions  arising  between  the  partners,  tne  only  object  then  being 
to  protect  the  assets  until  the  determination  of  the  rights.    Ih. 

7.  Acceptance  by  Creditor  of  Partnership  of  Surviving  Partners  as  Dei^orf.]  B.  B. 
deposited  llOL  with  Messrs.  H.  B.  L.,  C.  F.,  £.  L.  «  C.  S.  F.,  bankers,  upon  a  de- 
posit note,  payable  twenty  days  after  sisht  In  June,  1833,  H.  B.  L.  died,  having, 
by  his  will,  devised  his  real  and  personalestate  to  trustees,  one  of  whom  was  his  son, 
H.  L.,  upon  trust  to  raise  money  to  pay  his  debts,  &C,  and  subject  thereto  upon  trust 
for  H.  L.,  whom  he  appointed  sole  executor.  H.  L.  was  admitted  a  partner  in  the 
bank.  In  1835,  £.  L.  died,  and  in  1843,  C.  F.  died.  C.  S.  F.  and  H.  L.  continued 
the  business,  but.  became  bankrupts  in  1847.  R.  B.,  from  the  death  of  H.  B.  L.,  re- 
ceived interest  at  the  bank  upon  his  deposit  note  until  the  bankruptcy,  when  be 
proved  his  debt  against  the  bankrupt's  estate ;  and  on  a  bill  filed  to  make  the  real 
and  personal  estate  of  H.  B.  L.  liable  to  the  payinent  of  the  110^ :  — 

Held,  that  the  interest  was  not  paid  by  the  continuing  partners  as  agents  of  H.  B.  L., 
the  testator ;  that  no  agency  could  be  implied ;  that  the  interest  was  paid  on  account 
of  the  firm ;  that  all  claim  against  ^e  real  and  personal  estate  was  barred  by  the  St»- 
tute  of  Limitations  in  six  years ;  that  R.  B.  had  accepted  the  surviving  partners  as 
his  debtors,  and  the  devise  made  by  H.  B.  L.,  for  payment  of  debts  was  satisfied, 
and  the  bill  was  dismissed  with  costs.    Brown  v.  Gordon^  840. 

PAYMENT  INTO  COURT. 

For  Protection  Pending  Suit."]  A  railway  company,  under  pressure,  paid  the  purchase- 
money  for  lands  bought  of  a  corporation  to  the  vendors,  instead  of  paying  it  into 
coulfc  under  the  8  &  9  Vict  c.  18,  s.  69.  Upon  a  bill  filed  by  the  former,  the  latter 
were,  on  motion,  ordered  to  pay  into  court  the  purchase-money  in  their  hands  for  the 
purpose  of  interim  protection.  London  and  North-western  Railway  Company  v.  Lan- 
caster, 58. 

PAYMENT  OUT  OF  COURT. 

Party  Entitled  to  Funds  in  Court."]  Leaseholds  for  years  dotemunable  on  lives  were 
bequeathed  in  trust  for  one  for  life,  and  then  over,  with  a  direction  to  the  trustees, 
to  renew  once,  for  the  purpose  of  inserting  a  new  life  in  the  place  of  the  testator, 
who  was  one  of  the  cestuis  que  vie.  The  testator  died.  The  land  was  taken  by  a 
railway  company,  who  paid  into  court  a  sum  of  money  for  the  purchase  of  the  lease- 
hold interest    The  trustees  neglected  to  renew.    The  leaseholds  expired.    Upon 
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petition,  the  monejr  was  ordered  to  be  paid  to  the  tenant  for  life,  without  prejudice 
to  any  question,  as  to  the  renewal.    Beavfot/s  Trusty  in  re,  15. 


PLEADING. 

1.  Answering  Interrogatories,'] 

See  DiscovEBY. 

2.  Sufficiency  o/AnstoerJ} 

See  Answeb. 


PRACTICE. 

1.  Form  of  Tajcing  Accounts.']  In  directing  accounts  to  be  taken  under  the  Masters 
in  Chancery  Abolition  Act,  the  form  of  the  order  under  the  old  pracdce  referring  it 
to  the  Master  to  take  the  accounts,  is  inapplicable,  and  the  accounts  are  to  be  directed 
to  be  taken  in  a  general  form.     Catling,  in  re,  318. 

2.  Demurrer  —  Supplemental  Bill.']  A  bill  was  filed  by  A  and  his  wife,  alleging  title 
in  respect  of  the  wife's  estate  tail.  The  defendant  demurred  for  want  or  equity. 
While  the  demurrer  was  standing  for  argument  the  wife  died,  and  Xh&n  A  med  a 
supplemental  bill,  alle^ng  a  disentailing  deed  before  the  datet)f  the  original  bill,  under 
which  deed  A  claimed  in  fee  :  — 

Heldy  that  in  this  state  of  things  the  demurrer  could  not  be  heard ;  that  such  an  alter- 
ation of  the  record  was  not  properly  the  subject  of  either  supplemental  bill  or  of 
original  bill  in  the  nature  of  a  supplemental  bill,  or  of  a  bill  of  revivor,  not  properly 

.  of  amendment ;  but  the  original  bill  ought  to  have  been  left  to  take  its  course,  and  a 
new  bill  filed  stating  the  real  title.     Wright  v.  Vernon,  261. 

3.  Indorsement  of  Bill.]  The  indorsement  on  bill  of  complaint  or  claim  may  be  altered 
at  the  discretion  of  the  court  from  the  form  prescribed  by  the  schedule  to  the  Chan- 
cery Procedure  Amendment  Act,  (15  &  16  Vict.  c.  86,)  and  such  indorsement  is  not 
required  by  the  act  to  be  printed  —  semble,    Baines  v.  Ridge,  887. 

4.  Filing  Corrected  BUI.']  A  printed  bill  was  prepared,  pursuant  to  section  1,  of  the 
statute  15  &  16  Vict.  c.  86,  but  there  being  a  mistake  by  the  transposition  of  the 
christian  names  of  the  next  friend,  the  error  was  corrected  in  ink,  and  the  officers 
declined  to  file  it  as  a  printed  bill ;  but  the  court  held,  that  the  alteration  was  of  so 
slight  a  nature,  that  it  did  not  constitute  a  sufficient  ground  for  refusing  to  file  the 
bill,  and  directed  it  to  be  received  and  filed  aecordin^y.     Yeatman  y.  Mousley,  337. 

6.  Filing  Special  Claim.]  A  claim  for  foreclosure  by  a  mortgagee  with  power  of  sale, 
and  a  proviso  that  the  power  should  not  prejudice  his  rin;ht  to  foreclose  or  his  pther 
rights  as  mortgagee,  is  a  special  claim,  and  requires  the  leave  of  the  court  to  file  it 
J^meg  v.  Forward,  454. 

6.  Filing  Special  Claim,]  A  special  claim  may  be  filed  for  specific  performance  of  a 
contract  to  grant  a  lease.    Anonymous,  Al 7, 

7.  Seroice  of  Process  by  Substitution.']  Substituted  service  of  bill,  for  common  injunc- 
tion allowed,  on  affidavit,  that  the  plaintiff  at  law  was  out  of  the  jurisdiction,  and 
that  the  person  whom  it  was  intended  to  serve  was  his  attorney ,*without  any  affidavit 
of  merits,  because  the  motion  for  the  injunction  must  now  be  upon  notice.  Sergison 
V.  Beavan,  6. 

8.  Application  to  Amend.]  The  67th  and  68th  orders  of  1845,  apply  to  an  application 
to  the  court,  as  well  as  to  an  application  to  the  Master.    M'Leod  v.  Lyttleton,  252. 

9.  Affidavit.]  A  motion  for  leave  to  amend,  by  striking  out  the  name  of  a  plaintiff 
and  making  him  a  defendant,  must  be  supported  by  the  affidavits  required  by  the  67th 
and  68th  orders  of  1845.    lb. 

10.  Default  in  Filing  Replication.]  A  bill  was  filed  in  1849,  for  the  purpose  of  taking 
the  accounts  of  an  abortive  railway  undertaking.  Upon  a  motion  in  July,  1851,  by 
a  defendant,  to  dismiss  the  bill,  the  plaintiff  undertook  to  file  a  replication  on  or  be- 
fore the  first  day  of  Hilary  term,  1852.  He  made  default  in  pertorming  his  under- 
taking.    Upon  a  motion  made  in  February  following,  the  plaintiff  proved  that  he 
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had  been  unable  to  serve  the  other  defendants,  so  as  to  perfect  the  suit  which  he 
prosecuting  bond  fide  :  — 
Held^  that  the  plaintiff  must  be  held  to  the  undertaking ;  and  that,  if  he  had  a  case  enti- 
tlino;  him  to  be  relieved  from  that  undertaking,  he  oua[ht  to  have  made  a  spedai 
application  to  be  discharged  from  it    La  Alert  v.  Stanhope^  156. 

11.  Dismissal.^  Other  defendants  had  abstained  from  moving  for  the  dismissal  of  the 
bill,  relying  on  the  undertaking  given  on  the  motion  in  July,  1851 ;  but,  on  the  de- 
fault of  the  plaintiff  to  perform  that  undertaking  by  filing  a  replication,  these  defend- 
ants, in  February,  1852,  moved  for  the  dismissal  of  the  bill  as  against  them ;  and  the 
court  dismissed  the  bill  accordingly.    lb, 

12.  Revival  of  Suit.]  It  is  an  order  of  course  to  revive  a  suit  a^nst  an  official  as- 
signee, whose  predecessor,  a  defendant,  had  died  without  puttmg  in  his  answer. 
Gordon  v.  Jesson,  571. 

13.  Supplemental  Order  to  Carry  on  Suit,]  A  female  ward  of  court,  before  the  paseiiig 
of  the  statute  15  &  16  Vict.  c.  86,  married  without  the  leave  of  the  court  She  was 
the  plaintiff  in  a  suit  at  this  time,  and  upon  her  marriage  the  suit  was  revived  against 
her  Qusband,  and,  under  an  order  of  the  court,  a  settlement  was  made  on  her  and  her 
issue,  by  which  her  whole  property  was  vested  in  trustees.  Upon  an  application,  on 
behalf  the  plaintiff,  under  the  5 2d  section  of  the  statute :  — 

Held^  that  this  was  a  change  or  transmission  of  interest  within  the  spirit  of^the  section, 
so  as  to  authorize  the  court  to  make  an  order  against  the  trustees  under  that  section 
to  the  effect  of  the  usual  supplemental  decree.    Atkinson  t.  Parker,  336. 

14.  Appointment  of  Receiver.]  Application  for  appointment  of  receiver  by  consent, 
should  be  by  summons  at  chambers.    Blackborough  v.  Ravenhill,  16. 

15.  Proceedings  upon  a  Foreclosure  of  Mortgage,"]  If  a  sale,  instead  of  a  foreclosare, 
under  thb  section,  be  desired,  it  must  be  asked  at  the  hearing;  if  a  decree  at  the 
hearing  be  made  for  a  foreclosure,  it  cannot  afterwards,  on  motion,  be  conTerted  into 
a  decree  for  sale.     Girdlestone  v.  Lavender,  9. 

16.  Proceedings  upon  a  Prayer  for  Investment.']  When  a  petitioner  prays  for  invest- 
ment in  lands,  uie  court,  on  being  satisfied  that  the  investment  is  eligible,  will  order 
the  petition  to  stand  over  for  the  opinion  on  the  title  of  such  of  the  conveyancing 
counsel  of  the  court  as  the  petitioner  may  select,  and  on  the  return  of  such  opinion 
to  the  court  an  order  will  be  made  on  the  petition.     Caddick,  in  rtf,  319. 

1 7.  Evidence  of  Title  to  Dividends,]  It  is  not  imperative  on  the  court  to  require  from 
a  tenant  for  life  an  affidavit  of  conclusive  title  to  dividends  of  a  fund  paid  into  cooit 
under  the  Lands  Clauses  Consolidation  Act    Braye,  Ex  parte,  515. 

18.  Change  of  Practice.]  A  motion  by  consent,  in  a  cause  commenced  under  the  old 
practice,  to  enlarge  publication,  to  take  the  evidence  orallj^  under  the  new  jpraetice, 
and  to  suppress  depositions  taken  under  the  old  practice,  is  properiy  made  m  court 
inst^^d  of  by  application  at  chambers.  Atkinson  v.  27ic  *  Oxford,  Worcesttr,  ^c, 
Railway  Company,  325. 

19.  Production  of  Documents,]  A  motion  by  the  defendant  that  the  pbdntifT  should 
produce,  on  oath,  all  the  documents  in  his  possession  or  power  relating  to  the  matters 
m  the  suit  (the  defendant  not  apecifying  any  documents  or  giving  any  evidence  that 
the  plaintiff  had  any,)  was  refused,  with  costs.     Fiott  v.  Mtmins,  350. 

20.  Procedure  for  the  Production  of  Documents,]  Counsel  will  not  be  heard  at  cham- 
bers to  oppose  a  summons  for  production  of  documents,  under  the  15  &  16  Vict 
c.  80,  s.  26,  (Masters  in  Chancery  Abolition  Act,)  but  the  hearing  will  be  adjourned 
to  the  court.    Dipple  v.  Cortes,  324. 

21.  Application  for  Production  of  Documents.]  Application  for  production  of  docu- 
ments is  to  be  made,  in  the  first  instance,  by  summons  at  the  chambers  of  the  judge. 
Questions  of  difficulty  as  to  the  production  arc  to  be  adjourned  to  and  ai^ucd  in 
court  (Masters  in  Chancery  Abolition  Act,  15  &  16  Vict  c.  80,  s.  26.)  Thompson  t. 
Teuton,  320. 

22.  Appointment  of  New  Trustee,]  Petition  by  tenant  for  life,  for  a  vesting  order,  to  vest 
property  in  a  new  trustee  appointed  in  the  place  of  a  trustee  out  of  the  juri^jdictioo. 
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must  be  served  on  the  remainder-man.  It  must  be  proved  by  affidavit,  inter  alia^ 
that  the  power  has  been  properly  exercised,  and  that  the  proposed  trustee  is  a  fit  and 
proper  person.    Maynard^  in  re,  17. 

23.  Revivor  and  Supplement.'^  An  order  and  decree  of  revivor  and  supplement  by  a 
plaintiif  against  a  co-plaintiff  in  a  suit  commenced  by  claim,  is  not  within  the  Chan- 
cery Procedure  Amendment  Act,  (15  &  16  Vict  c.  86.)  A  printed  special  claim  of 
revivor  and  supplement  must  be  filed.     Yate  v.  Lighthead,  321.  , 

24.  Revivor  and  Supplement.']  An  order  and  decree  of  revivor  and  supplement  in  a 
suit,  instituted  by  claim,  is  within  the  15  &  16  Vict  c.  86,  s.  62,  (Chancery  Proce- 
dure Amendment  Act.)     Martin  v.  Hadlow,  319. 

25.  Dismissal  of  Bill  for  Want  of  Prosecution.'}  A  bill  being  filed  in  August,  for  an 
injunction  to  restrain  wz^te,  pending  an  action  of  ejectment  brought  to  try  the  title, 
the  ejectment  being  successful,  the  injuncUon  submitted  to,  and  the  defendant  hav- 
ing (quietly  permitted  the  plaintiff,  afler  the  verdict  at  law,  to  sell  the  estate,  and  not 
alleging  that  he  intended  to  take  any  steps  to  disturb  the  verdict  at  law,  and  the 
defendant  being  a  pauper,  and  having  recently  changed  his  solii^itor :  — 

Held,  altogether  sufficient  to  make  out  such  special  circumstances  as  took  the  case  out 
of  the  general  rule,  on  a  motion  to  dismiss  for  want  of  prosecution.  Pinfold  y. 
Pinfold,  10. 

26.  When  not  Proper  to  File  Replication.']  Where  the  plaintifi*  duly  g^ves  notice  of 
motion  for  a  decree  or  decretal  order,  under  the  15  &  16  Vict.  c.  86,  s.  26,  it  is  not 
proper  to  file  a  replication.    Duffield  v.  Sturges,  519. 

27.  Petition  hif  Married  Woman.]  A  married  woman  permitted  to  present,  without 
the  intervention  of  a  next  friend,  a  petition,  under  the  2  &  3  Vict  c.  54,  for  access 
to  some,  and  the  custody  of  others,  of  her  children.    Hakewill,  re,  599. 

28.  Application  for  Assistance  of  Common  Law  Judges.]  Application  for  the  assistance 
in  equity  of  a  common  law  judge  ^under  the  14  &  15  Vict  c.  83,  is  to  be  made 
through  the  Lord  ChanceUor.    luiy  v.  WHloughby,  274. 

29.  Stamp  for  Filing,]  In  a  case  of  emergencpr,  several  adhesive  stamps,  to  the  amount 
required  to  be  paid  on  filing  a  bUl  or  claim,  may  be  affixed  in  Leu  of  one  stamp 
denoting  the  amount    Brain  y.  Brain,  619. 

30.  Fee  Upon  Service  of  Bill.]  Though  a  fee  of  one  guinea  is  paid  upon  service  of  a 
copy  of  a  written  bill,  a  second  fee  must  be  paid  upon  service  of  a  copy  of  the  print- 
ed Dill.  Trustees  of  Birkenhead  Dock  v.  The  Shrewsbury  and  Uhester  Railway 
Company,  S40i 

31.  Filing  Interrogatories.]  Where  a  written  bill  is  filed  under  the  Chaneery  Proce- 
dure Amendment  Act,  ?  15*  &  16  Vict  c.  86,  s.  6,)  interrogatories  may  be  filed  before 
the  printed  copy  of  the  bill  is  filed.    Lambert  v.  Lomas,  323. 

32.  Stamp,]  Only  one  stamp  is/ to  be  paid  for  by  a  plaintifi*  filing  a  written  and  printed 
copy  of  a  bill.    It. 

33.  Examination  of  Witnesses.]  The  15  &  16  Vict  c.  80,  s.  15,  and  the  15  &  16  Vict 
c.  86,  do  not  empower  the  court  to  direct  an  examination  of  a  defendant  viva  voce  in 
the  Master's  office,  in  a  suit  at  issue  before  the  latter  act  was  passed.  Booth  v.  7bm- 
linson,  355. 

34.  Examination  of  Witnesses.]  The  examination  of  witnesses  de  hene^  esse  is  within 
the  Chancery  Procedure  Amendment  Act  (15  &  16  Vict  c.  86,  s.  28.)  The  exa- 
mination of  witnesses  de  bene  esse  is  to  be  taken  by  one  examiner.    Cook  v.  Hall,  321. 

35.  Mode  of  Taking  Evidence.]  A  cause  was  at  issue  before  the  Chancery  Procedure 
Amendment  Act  and  the  orders  made  under  it  came  into  operation,  but  no  evidence 
had  been  taken.  The  court,  in  the  exercise  of  its  discretion,  on  the  motion  of  the 
defendants,  the  plaintiff  opposing,  ordered  that  the  evidence  in  the  cause  should  be 
taken  according  to  the  method  prescribed  by  the  act  and  orders.  Macintosh  r. 
Great  JVestem  Railway  Company,  347,  423. 

36.  Service  of  Interrogatories.]  Under  the  12th  section  of  the  statute  15  &  16  Vict  c. 
86,  and  by  the  17th  and  18th  orders  of  the  7th  of  August,  1852,  requiring  a  copy 
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of  interrogatories  to  be  delivered  "  to  a  defendant  or  defendants,  or  his  or  their  soli- 
citor/' it  is  sufficient  that  such  cop^  be  left  at  the  office  of  the  solicitor,  and  need 
not  be  served  on  the  solicitor  personally.    Bowen  y.  Pricey  419. 

37.  Practice  to  Charge  Trustees  as  to  Wilful  Default,'] 

^  See  Trustees. 

38.  When  Defendant  makes  Default.'] 

See  Default. 

39.  In  respect  of  a  Sale.]  x 

See  Sale. 

40.  Dismissal  on  Default  of  Plaintiff] 

See  Default. 

41.  Service  of  Notice  of  Injunction  upon  Foreign  Corporation,] 

•  See  Injunction. 


42.  Petition  in  Original  Suit.] 


Defective  Appointment  Under,] 


See  Bill. 

POWER, 
See  Legacy. 


POWER  OF  SALE. 
Under  Potoer  in  a  Mortgage.] 

See  Mobtoage. 


PRINCIPAL  AND  SURETY. 

1.  Rights  of  Surety.]  In  a  suit  by  A  against  B  and  C,  a  conveyance  of  an  estate  by 
A  to  B  was  declared  void,  and  set  aside  for  fraud,  except  as  to  an  intermediate  mort- 
gage of  the  estate  made  by  B  to  D,  to  secure  a  sum  of  money  lent  by  D  to  B,  and 
for  which  C  had  joined  B  as  his  surety  in  a  bond  and  covenant  to  D ;  and  the  decree 
also  directed  B  to  redeem  the  estate  and  procure  its  reconveyance  to  A,  and,  i£  he 
did  not  do  so,  gave  A  the  right  to  redeem,  and  to  use  the  name  of  B  for  thai  purpose, 
and  to  recover  from  B  the  money  which  A  should  pay  to  D  for  such  re-conveyance ; 
and  the  bill  was  dismissed  against  C.  A  afterwards  procured  an  assignment  of  I^s 
mortgs^e  to  a  trustee,  and  in  the  name  of  the  mortgagees  brought  an  action  against 
C  on  his  covenant  and  bond :  — 

Held,  that,  if  A  had  redeemed  D,  the  debt  would  have  gone  as  against  C ;  that,  C,  as 
the  surety  of  B,  would,  on  payment  of  the  mortgage  debt,  be  entitled  to  the  benefit 
of  the  security  held  by  D,  such  security  not  having  been  disturbed  by  the  decree ; 
that  the  charge  of  participation  by  C  in  the  fraud,  whereby  B  had  been  enabled  to 
create  the  mortgage  on  the  estate,  wds  not  a  ground  for  depriving  C  of  such  right ; 
and  that  C  was,  therefore,  in  a  suit  for  an  injunction  to  restrain  A  from  suing  turn 
on  the  bond  and  covenant,  entitled  to  such  relief.     Yonge  v.  ReynaU,  237. 

The  circumstance  of  the  dismissal  as  against  C,  of  the  bill  brought  by  A  against  B  and 
C,  which  prayed  the  mortgage  debt  might  be  paid  by  B  and  C,  was  material  to  the 
case,  though  it  was  not  alone  conclusive,  as  it  might  well  be  that  there  might  be  no 
equity  to  compel  C  to  pay  the  debt,  though  C  might  have  no  equity  to  be  relieved 
from  his  legal  liability  to  pay  it    Ih, 

%  Securities.]  The  right  to  a  surety  to  the  benefit  of  the  security  held  bv  the  credit- 
or, is  derived  from  the  obligation  of  the  principal  debtor  to  indemnify  his  surety — 
Semble.    lb. 
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PRIVILEGED   COMMUNICATIONS. 

1.  Confidential  Communications  Respecting  Matters  in  SuitJ] 

See  Evidence. 

2.  Production  of  Documents,'] 


See  Evidence. 


PRODUCTION  OF  DOCUMENTS. 

X.  In  at  suit  by  a  contractor  against  a  railway  company,  in  respect  of  works  done 
for  them,  a  motion  was  made  by  the  defendants,  that  the  plaintiff  should  produce  all 
written  communications  which  had  passed  between  certain  persons,  naming  them, 
and  all  account  books,  documents,  papers,  and  writings  relatinjg  to  the  contracts  in 
the  bill  mentioned.  The  defendants'  solicitor  made  an  affidavit  in  support  of  the 
motion,  that  he  believed  that  the  plaintiff  had  documents  as  stated  in  the  notice  of 
motion ;  and  the  plaintiff,  by  an  affidavit  in  answer,  admitted  that  he  had  in  his  pos- 
session a  great  mass  of  documents  relating  to  the  works  in  question,  but  stated  that 
to  ascertain  which  of  them  came  within  the  terms  of  the  motion  would  be  produc- 
tive of  great  expense  and  inconvenience  to  him.  The  court  made  the  order  accord- 
ing to  the  terms  of  the  motion.  Macintosh  v.  Great  Western  Railway  Company, 
351,  423. 

2.  Title  Deeds."]  In  an  administration  suit  the  executor  and  trustees  of  the  testator 
objected  to  produce  the  title  deeds  of  property  upon  which  parts  of  the  testator's 
estate  were  invested,  on  the  ground  that  the  mortgagors  would  pay  off  the  mortr 
gages  rather  than  consent  to  such  production,  and  that  such  repayment  would  occa- 
sion great  loss  to  the  estate :  — 

Held,  that  the  deeds  must  be  produced.     Gough  v.  Offley,  275. 

3.  Practice  in  Respect  to.]  No  affidavit  is  necessary  to  support  an  application  for  pro- 
duction on  oath  of.  documents  under  the  15  &  16  Vict  c.  86,  s.  20. 

The  court  has  settled  an  order  under  that  act,  requiring  the  plaintiff  to  make  an  affi- 
davit of  the  documents  in  his  possession,  and  to  produce  sucn  as  he  does  not  thereby 
object  to  produce. 

A  defendant  is  entitled  of  right  to  such  an  order  for  production,  and  a  delay  in  mak- 
ing the  appUcation  does  not  deprive  him  of  it    Rochdale  Canal  Co.  v.  King,  61. 

4.  Application  for.] 

See  Practice. 

5.  Motion  to  Obtain.] 

See  Practice. 

6.  When  it  Will  be  Ordered.] 

See.  Practice. 


RAILWAY. 

1.  Interest  upon  Land  Damages. "^  By  agreement  in  1847,  a  rsdlway  company  took 
possession  of  certain  lands  required  for  their  undertaking,  and  stipulated  to  pa^  the 
price  awarded  by  arbitration  to  the  owner,  or  into  the  Court  of  Chancery,  and  inte- 
rest in  the  mean  time,  from  the  delivery  of  his  abstract  until  the  day  on  which  the 
purchase  should  be  completed.  In  1849,  the  company  paid  the  purchase-money  into 
the  Bank  of  England,  under  the  provisions  of  the  Lands  Clauses  Consolidation  Act, 
and  received  from  the  solicitors  of  the  vendor  an  account  for  interest  up  to  that 
time.  This  account  was  mislaid,  and  another  account  was,  in  1851,  sent  to  the  com- 
pany at  their  request,  in  which  the  interest  was  brought  down  to  the  latter  period. 
No  application  had  been  made  by  the  vendor  for  the  mvestmenf  of  money  paid  in 
by  the  company :  — 

Held,  on  special  case  between  the  vendor  and  the  companjr,  that  the  interest  ceased  to 
run  from  the  time  of  payment  of  the  purchase-money  into  the  Bank  of  England. 
But  the  court  considenng  there  had  been  great  delay  on  the  part  of  the  company 
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in  paying  the  purchase-money,  gave  them  no  costs  for  the  application.   Lewis  y.  The 
South  Wales  railway  Company,  424. 

2.  Specific  Performance,']  The  Eastern  Counties  R^way  Company,  having  a  bill  be- 
fore parliament  for  enabling  them  to  make  a  railway  from  W.  to  S.,  entered  into  an 
absolute  agreement  with  A,  a  landowner  on  the  proposed  line,  in  consideration  of 
his  withdrawing  his  opposition  to  the  bill,  to  purchase  a  house  and  six  acres  of  land, 
which  stood  settled  on  A  for  life,  with  remainders  oyer,  for  the  price  of  8,000/.,  and 
5,000/.  additional  by  way  of  compensation,  and  undertook  to  obtain  all  such  powers 
and  to  do  all  such  acts  as  would  enable  A  to  sell  the  estate.  The  bill  was  passed  con- 
taining no  special  powers  as  to  A's  estate ;  but  the  com])any  under  their  compulsory 
powers,  could  have  taken  two  acres  of  the  estate  as  within  their  line  of  de\iatioQ. 
Ko  funds  were  raised  under  the  act,  and  no  part  of  the  line  was  commenced.  The 
company  having  totally  abandoned  the  line,  sent  a  notice  to  A  that  they  should  not 
reqmre  his  estate.  Upon  a  bill  filed  by  A  against  the  company,  before  dieir  coci- 
pulsory  powers  had  expired,  it  was 

Held,  that  the  company  were  bound  specifically  to  perform  their  contract.  Hawket  t. 
Eastern  Counties  Railway  Co.  358. 

S.  Cases  Explained."]  The  case  of  Wehh  v.  The  Direct  London  and  Portsmouth  Bail' 
way  Company,  21  Law  J.  Rep.  (x.  s.)  Chanc.  337 ;  s.  c.  9  Eng.  Rep.  249,  b  to  be 
explained  on  the  ground  of  the  uncertainty  of  the  contract    Jb. 

4.  Failure  of  Funds.]  An  existing  railway  corporation,  duly  authorized,  promoted  a 
bill  in  parliament  K>r  extending  their  line,  and  entered  into  an  onerous  contract  with 
a  landowner  in  furtherance  of  the  objects  to  be  carried  out  by  their  biU.  The  act 
passed,  but  no  money  was  raised  under  it,  and  the  scheme  utterly  failed ; — 

Held,  that  it  was  no  objection  to  enforcing  specific  performance  that  it  would  involTe 
the  payment  of  the  purchase-money  out  of  the  general  funds  of  the  company,  and 
so  would  work  hardsnip  upon  the  shareholders  who  had  no  notice  of  the  arrange- 
n^ent ;  for  the  court  could  not  recognize  the  rights  of  individual  members  as  distinct 
from  the  rights  and  liabilities  of  the  corporation  itself.  •  Jb, 

5.  Contract  of  Company  to  Purchase  Land.]  A  railway  company,  who  had  projected 
and^were  promotmg  a  new  line  of  railway,  being  opposed  by  a  landholder  on  the 
line,  arranged,  through  a  third  party,  who  professed  to  be  the  agent  of  the  company, 
to  purchase  his  land  at  a  certain  price.  The  landowner  accordingly  withdrew  hjs 
opposition,  and  the  bill  passed  authorizing  the  construction  of  the  new  line.  No  steps, 
however,  wero  taken  to  carry  out  the  scheme,  and  the  compulsory  powers  having 
expircd,  though  the  time  for  completing  the  line  had  not,  the  landholder  filed  his 
bill  against  the  company  for  specific  performance  of  the  contract  to  purchase  his 
land:  — 

Held,  that  there  was  no  contract  between  the  plaintifi*  and  the  company,  for  before 
they  obtained  their  new  act  they  could  not  enter  into  a  contract ;  and  as  to  their 
adoption  of  the  contract  made  by  t^eir  professed  agent  for  their  benefit,  as  a  cor- 
poration subsequently  established,  there  bad  been  nothing  done  after  obtaining  the 
act  which  the  plaintiff's  withdrawal  of  opposition  had'enaSed  them  to  do,  and  tbere- 
fore  they  could  not  be  said  to  have  adopted  it  Gooday  v.  Hie  Cdchester,.  Sfc^ 
Railway  Company,  596. 

6.  The  court  refused  even  to  put  the  company  on  terms  to  admit  the  contract  at  law ; 
but  dismissed  the  bill  with  costs.    lb. 


RECEIVER. 

1.  Occupier  of  Estate  Attorning  to.]  A  defendant,  who  is  the  owner  and  occupier  of 
an  estate  subject  to  a  charge  which  this  suit  seeks  to  enforce,  will  be  compelled  to 
attorn  to  a  receiver,  and  a  reference  will  be  directed  to  the  piaster  to  fix  an  occnpar 
tion  rent.    Everett  v.  Belding,  854. 

2.  Jn  Partnership  Cases.] 

See  Partnership. 
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REHEARING. 

Effect  of  Lapse  of  Time^    A  petition  presented  in  1851,  to  rehear  a  cause  disposed  of 
m  1834  —  dismissed  with  costs.     Townley  v.  Bedwell^  92. 

RELEASE. 
By  Assignor  of  Chose  in  Action  afUr  Assignmentl\ 

See  Assignment. 


REVOCATION. 
Of  TTO/.] 

See  Will. 

SALE. 

1.  Condiiions  o/*.]  On  a  sale  by  auction  of  shares  in  a  ship,  part  of  a  bankrupt's  es- 
tate, one  of  die  conditions  was,  that  the  purchase-money  should  be  paid  to  tite  8oIi« 
citor  of  the  assignees  on  or  before  a  certain  day,  when  the  purchase  was  to  be  com- 
pleted, and  the  purchaser  to  have  possession  and  a  bill  of  sale ;  the  purchaser  p^d 
pjart  of  the  purchase-money  to  the  solicitor  before  the  day  appointed  for  the  comple- 
tion of  the  purchase,  and  had  possession,  but  not  a  bill  of  sale: — 

Held^  that  the  payment,  and  the  execution  of  the  bill  of  sale,  ought,  in  pursuance  of 
the  condition,  to  have  been  contemporaneous ;  that  the  assignees,  not  having  received 
the  money  from  the  solicitor,  or  executed  the  bill  of  sale,  would  not  be  restrained 
from  taking  proceedings  to  recover  possession  of  the  ship ;  and  that  the  purchaser 
was  not  entitled  to  a  decree  for  specific  performance  of  tne  contract,  by  the  execu- 
tion of  the  bill  of  sale  by  the  assignees  upon  payment  to  them  of  the  balance  of  the 
purchase-money.     Hughes  v.  Morris^  175. 

2.  Right  of  Purchaser  to  Direct  Mode  of  Conveyance^  A  purchaser  of  property  includ- 
ed in  one  contract,  may  divide  the  property  purchased,  and  apportion  me  purchase- 
money,  and  he  may  direct  its  conveyance  to  be  made  by  the  vendors  in  such  manner 
as  he  may  deem  most  expedient,  and  by  one  or  more  deeds ;  but  in  this  case  the 
objections  on  both  sides  being  frivolous,  the  decree  was  made  without  costs.  Clark  v. 
May,  536. 

3.  Stipulation  by  Trustee  as  to  his  Receipt.]  On  a  sale  by  a  trustee,  he  stipulated,  that 
his  receipt  should  be  deemed  an  effectual  and  conclusive  discharge,  and  that  the  pur- 
chaser should  not  require  the  concurrence  of*  the  heir  or  cestui  que  trust.  A  decree 
was  made  for  specific  performance  and  reference  as  to  title.  The  Master  found  in 
&vor  of  the  trustee ;  and  upon  exceptions,  the  purchaser  contended,  that  the  rule 
as  to  the  concurrence  of  the  cestuis  que  trust  being  one  for  their  protection,  it  was  a 
breach  of  trust  to  stipulate  that  they  should  not  concur ;  but  the  court  held  the  point 
concluded  by  the  decree.     Wilkinson  v.  Hartley,  135. 

4.  Deduction  of  Title  by  Vendor."]  The  defendant  sold  and  conveyed  to  the  plaintifiT 
some  undivided  shares  in  various  properties.  Disputes  aflerwards  arose  as  to  what 
shares  had  been  purchased.  The^'  agreed  to  settle  all  these  disputes,  and  signed  a 
written  agreement  that  the  plaintiff  should  pav  the  defendant  9,500/.,  and  that  the 
defendant  should  execute  such  deeds  as  the  plaintiff  should  require  for  the  convey- 
ance of  the  estates.    Upon  a  bill  for  specific  performance  :  — 

Held,  that  the  defendant  was  not  bound  to  deduce  any  title  to  the  property.  Godson 
V.  Turner,  79. 

5.  Rescinding  Sale  for  Inadequacy  of  Price.]  Where  the  owner  of  a  reversioqary  life- 
interest  in  leasehold  estates  sold  the  same  by  private  contract,  and  the  purchaser 
obtained  only  the  opinion  of  an  actuary  on  its  value,  without  taking  any  steps  to 
obtain  a  knowledge  of  its  market  value  with  reference  to  its  local  circumstances, 
and  the  vendor  instituted  a  suit  to  rescind  the  sale  on  the  ground  of  inadequacy  of 
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price,  the  court,  considering  upon  the  evidence  that  the  defendant  had  not  shown 
that  he  gave  the  fidr  market  value,  set  the  same  aside.    Edwards  v.  Burtj  434. 

6.  Valuation  of  Reversion.'j  If,  before  a  sale  of  a  reversionary  interest,  the  vendor 
and  purchaser  concur  in  ascertaining  from  persons  of  competent  skill,  and  who 
have  a  knowledge  of  the  prc^rty  and  of  all  the  circumstances  likely  to  influence  its 
value,  and  also  a  well-considered  estimate  of  what  the  property  would  be  likely  to 
fetch  on  a  sale,  and  act  on  that  opinion :  — 

Semble,  that  the  court  would  not  set^  aside  the  sale  merehr  because  surveyors  should 
difier  from  the  concluaon  on  which'^lihe  partly  acted.    Ih. 

7.  Sale  of  Reversion.']  Semble — That  a  sale  by  auction  is  not  necessary  to  sustain  a 
purchase  of  a  reversion,  if  impeached.    lb, 

8.  Opening  Biddings.']  Leave  will  not  be  given  to  open  the  biddings  until  tSker  the 
Master's  report  on  the  purchase.    Lovegrove  v.  Cooper,  415. 

9.  By  Prebendary.]  A  prebendary  sold  to  a  trustee  for  himself,  in  1808,  certain  pre- 
bendal  property  for  the  redemption  of  the  land-tax.  The  lords  commissioners  and 
other  necessary  persons  were  parties  to  the  sale.  The  succeeding  prebendaiy  did 
not  question  the  transaction ;  but  his  successor,  who  was  appointed  in  1833,  and  had 
ever  since  been  in  the  receipt  of  the  annual  amount  of  land-tax,  which  had  been  re> 
deemed,  filed  a  bill  in  1848,  to  set  aside  the  sale,  on  the  ground  of  illegality,  irregu- 
larity and  fraud : — 

Heldf  first,  that  such  property  was  salable  under  the  provisions  of  the  Land-Tax  Be- 
demption  Acts ;  secondly,  that  the  selling  prebendary  might  purchase  the  {Ht>perty 
for  himself;  and  durdly,  fraud  not  being  proved,  the  prebenoary  not  being  a  oirect 
trustee  of  the  propertv  for  his  successors,  and  forty  years  having  elapsed  snce  the 
transaction,  impeachable  (if  at  dl)  at  its  inception,  that  the  bill  ought  to  be  diamasMd, 
with  costs.    Beadon  v.  Kingy  388. 

10.  Notice  of  Prior  Incumbrance.] 

See  yENI>OB  AND  FUBCHASEB* 

11.  Under  Power  in  a  Mortgage.] 

See  Mortgage. 


SERYICE  OF  PROCESS. 

1.  By  Substitution.] 

See  FaAGTicB. 

2.  Of  Petition  for  a  Ifcsftn^f  Order.] 

See  Practice. 
8.  Notice  of  Injunction  upon  Foreign  Corporation.] 

See  Injunction. 

SETTLEMENT. 

1.  Voluntary  Settlement  not  Revokable.]  A  woman  while  sole,  in  contemplation  of  a 
marria^  with  J.  T.,  assigned  the  whole  of  her  property  to  trustees  for  the  benefit  of 
herself^until  her  marriage,  if  any ;  or  in  case  no  such  marriage  should  be  solemnized, 
and  afler  tlfe  solemnization,  if  any,  of  the  same  marriage,  upon  trust  for  her;  and 
afler  her  decease,  in  case  she  should  marry  and  have  issue,  upon  trust  for  the  child- 
ren as  therein  mentioned.  The  fund  was  transfierred  to  Uie  trustee-s ;  but  the  con- 
templated marriage  did  not  take  effect,  and  the  woman  married  another  person :  — 

Held,  that  the  setdement  was  voluntary ;  that  the  trusts  arose  upon  the  nind  being 
completely  vested  in  the  trustees ;  that  they  could  not,  at  the  request  of  the  settler, 
allow  any  part  of  the  fund  to  be  withdrawn ;  and  that  the  settlement  was  good  upon 
her  while  sole,  and  upon  her  and  her  issue  in  the  event  of  any  marriage,  and  c<Hild 
not  be  revoked.    M'DonneU  v.  Hesilrige,  587. 
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8.  Wi/e*$  Equity  toJ]  The  wife  of  a  lunatic  entitled  to  a  share  of  residue  of  an  intes- 
tate's personal  estate,  filed  a  bill  against  her  husband,  praying  a  settlement  of  the 
fund  on  herself  and  children,  .^ler  inquiries  in  the  lunacy,  the  committee  was 
authorized  to  assent  to  a  settlement  of  one  naif  of  the  fund ;  and,  by  an  order  made 
in  the  cause,  it  was  referred  to  the  Master  to  approve  of  a  settlement  The  Master 
accordingly  approved  of  a  settlement,  by  writins  at  the  foot  of  the  draft,  and  no 
further  proceedings  were  had  when  the  lunatic  cued.  The  wife  subsequently  died, 
having  by  will  disposed  of  the  entire  fund :  — 

Held,  tluit  the  proposals  in  the  Master^s  office  had  not  been  proceeded  with  to  such  a 
stage  at  the  time  of  the  lunatic's  death  as  to  preclude  his  wife  from  retiring  from  the 
proposed  settlement ;  and  the  court  ordered  the  whole  amount  of  the  fund  to  be  paid 
to  tne  representatives  of  the  wife.    Baldwin  v.  Baldwin,  158. 

8.  Conversion  of  Real  Estate  into  Personal.] 

See  CoNVERSiOK. 

4.  Fraudtdent  as  to  Creditors.] 

See  Fraudulent  Contxtahce. 

5.  Wife's  Equity  to.2 

See  HusBAio)  akd  Wutb. 

6.  Construction  of  Wills  and  Settlements, 

See  Wills. 


SOLICITOR. 

1.  Lien  upon  Title  Deeds.]  In  an  administration  suit  instituted  by  an  infant  cestui  que 
trust,  under  a  will  against  the  executors,  one  of  the  executors  admitted  that  part  of 
certiun  sums  advanced  by  him  on  mortgage,  formed  part  of  the  trust  estate.  An 
order  was  made  in  the  suit  for  the  completion  of  contracts  for  sales  of  the  mortgaged 
property  which  had  been  entered  into  oy  the  executor.  Under  this  order  the  pur- 
chase-moneys were  paid  into  court  to  the  credit  of  the  cause.  The  order  directed 
the  executor  to  execute  the  conveyances,  and  deliver  the  title-deeds  to  the  petition- 
ers ;  but  the  executor's  solicitors  refused  to  give  up  the  deeds,  claiming  a  lien  upon 
them  for  costs  due  from  the  executor  and  advances  made  for  the  maintenance  of 
the  plaintiff:  — 

Held,  that  the  court  had  jurisdiction  on  petition,  to  order  the  solicitors  to  deliver  np  the 
deeds.    Francis  v.  Francis,  47. 

2.  IdabUity  for  Money  ReceivedJl  A  married  woman,  to  whom  a  sum  of  monev  was 
payable  for  her  separate  use,  received  a  check  from  the  Accountant-Grcneral,  and 
handed  it  over  to  her  solicitor,  who  accompanied  her.  The  solicitor  was  on  motion 
ordered  to  pay  the  balance  to  his  client,  and 

Held,  that  the  onus  being  on  the  solicitor  to  show  cause  for  not  payins  it  over,  he  could 
not  set  up  a  voluntary  agreement  to  pay  her  husband's  debt  out  of  it  Matchood  ▼. 
Milbanke,  73. 

S.  Of  Assignees  in  Bcmkruptcy.']  The  solicitor  appointed  by  the  creditors'  assignees  is 
the  solicitor  of  all  the  assignees  in  the  bankruptcy,  but  he  is  not,  by  such  appoint- 
ment, otherwise  constituted  the  agent  of  the  official  assignee.  Hughes  v.  Morris,  1 75. 

4.  Change  of  Name."]  Upon  the  application  of  a  solicitor,  who  had  assumed  the  name 
of  Chamberlain  in  addition  to  his  own,  the  court,  being  statisfied  with  the  reasons, 
ordered  an  entry  of  t^e  change  of  name  to  be  made  upon  the  roll  of  solicitors 
Mathews,  Ex  parte. 

5.  Charging  with  Interest."] 

See  Costs. 

6.  Privileged  Communications  with  Client.'] 

See  EviBEifGE. 
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SPECIALTY. 
What  Constitutes  Specialty  Debt.] 

See  COYENANt. 


SPECIFIC  PERFORMANCE. 

1.  Of  Contract  of  Sale.l  On  a  sale  by  auction  of  shares  in  a  ship,  part  of  a  bank- 
rupt's estate,  one  of  tne  conditions  was,  that  the  purchase-money  should  be  paid  to 
the  solicitor  of  the  assignees  on  or  before  a  certain  day,  when  the  purchase  was  to 
be  completed,  and  the  purchaser  to  have  possession  and  a  bill  of  sale ;  the  purchaser 
paid  part  of  the  purchase-money  to  the  solicitor  before  the  day  appointed  for  the  com- 
pletion of  the  purchase,  and  had  possession,  but  not  a  bill  of  safe :  — 

Held,  that  the  payment,  and  the  execution  ^f  the  bill  of  sale,  ought,  in  pursuance  of 
the  condition,  to  have  been  contemporaneous ;  that  the  assignees,  not  haying  receiyed 
the  money  from  the  solicitor,  or  executed  the  bill  of  sale,  would  not  be  restrained 
from  taking^  proceedings  to  recoyer  possession  of  the  ship ;  and  that  the  purchaser 
was  not  entitled  to  a  decree  for  specific  performance  of  tne  contract,  by  the  execu- 
tion of  the  bill  of  sale  by  the  assignees  upon  payment  to  them  of  the  bahmce  of  the 
purchase-money.    Hughes  y.  Morris,  1 75. 

2.  Breach  of  Trust.]    The  proyision  in  a  contract  for  the  sale  of  the  property  of  a. 
bankrupt,  entered  into  by  the  creditors'  assignees,  tha^  the  purchase-money  is  to  be 
receiyed  by  the  solicitor  of  the  assignees,  is  not  a  breach  of  trust  which  would  induce 
the  court  to  refuse  specific  performance  of  the  contract    lb, 

3.  Of  Agreement  to  Purchase  Copyholds  Devised  to  Trustees,']  A  testator  deyised 
copyholds  to  such  tises  as  his  two  trustees,  or  the  surviyor  of  them,  or  the  executors 
or  sidministrators  of  such  suryiypr,  within  twenty-one  years  after  the  death  of  such 
suryiyor  should,  by  deed,jappoint ;  and  subject  thereto  to  the  use  of  his  two  trustees, 
their  heirs  and  assigns,  foreyer ;  and  he  directed  them  to  sell  the  same,  and  gave 
them  power  to  giye  receipts  for  the  purchase-money: — 

Held,  that  a  purchaser  who  had  a^ea  to  buy  was  bound  to  complete  on  hayinz  a  pro- 
per deed  of  appointment  from  tne  trustees,  wi^out  the  trustees  being  first  admitted. 
Glass  y.  Richardson,  388. 

4.  Uncertainty  of  Agreement."]  Bill  for  the  specific  performance  of  an  agreement  made 
between  patentees  for  the  use  of  their  respective  patents,  embodied  in  an  order  at 
nisi  j>ritis,  ik&  defendants  admitting  that  they  were  bound  by  the  agreement,  and 
that  it  ou^ht  to  be  specifically  performed,  but  disputing  its  meanins — ^dismissed  with 
costs,  on  tiie  ground  that  the  agreement  was  framed  in  terms  which  were  incapable 
of  any  certain  construction.     Tatham  y.  Piatt,  190. 

5.  Of  Verbal  Aareement.]  Leaye  giyen  to  file  a  claim  to  enforce  the  specific  perform- 
ance of  a  yerbal  agreement  to  purchase  land,  containing  a  statement  of  facts  show- 
ing part  performance.    Burnley  y.  Eastern  Counties  RaSway  Company,  158. 

6.  Effect  of  Verbal  Provision.]  A  filed  a  clium  for  specific  performance  of  a  contract  by 
B,  C,  and  D,  stating  in  his  claim  that  the  defendants  had  by  an  agreement  in  writing 
contracted  to  demise  a  house  to  A  for  a  certain  term,  at  a  stated  rent,  and  that  the 
plaintiff  A  had  agreed  by  parol,  at  the  same  time,  to  pay  to  the  defendants  a  pre- 
mium of  200/.  The  claim  prayed  that  the  defendants  might  grant  a  lease,  the  plaintiff 
offering  to  pay  the  premium  according  to  the  parol  agreement :  — 

Held,  on  appeal,  overruling  the  decision  of  the  court  below,  iJiat  the  Statute  of  Frauds 
did  not  present  an  obstacle  to  specific  performance  if  there  were  no  fraud.  Martin 
V.  Pycrofi,  376. 

7.  Allegations  of  Fraud.]  The  defendants,  at  the  hearing,  alleging  that  the  agreement 
was  obtained  by  the  plaintiff  from  one  by  fraud  and  from  another  by  fraudment  mis- 
representation, the  cause  was  ordered  to  stand  oy^r  that  an  oral  examination  of  wit- 
nesses might  take  place  under  the  provisions  of  the  statute  15  &  16  Vict.  c.  86 ;  and 
such  examination  naving  taken  place,  upon  which  the  allegations  of  fraud  and  fraud- 
ulent nusrepresentation  &uled,  the  court  decreed  specific  performance.    lb. 
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8.  Agreement  Binding  alike  in  Law  and  Eimily,']  Where  persons  sign  a  written  agree- 
ment, and  there  has  been  no  circumTention,  or  fraud,  or  mistake,  the  written  aCTee- 
ment  binds  at  law  and  in  equity,  accordhig  to  its  terms,  although  verbally  a  provision 
be  aa;reed  to,  which  has  not  been  inserted  in  the  document,  if  the  party  who  should 
perform  the  omitted  term  consents  to  the  performance  of  it    Jb, 

9.  Costs  in  Suit  far, "]  ^ 

See  Costs. 

10.  By  Railway  Company  of  Agreement  to  Purchase  Lands."] 
I  See  Bail  WAT  Company. 

11.  Of  Purchase  of  Copyholds.^ 

See  Deyise. 


Upon  Filing  Bill  or  CZatm.] 


STAMP. 
See  Fraotice. 


TIME. 

1.  Lapse  of — Effect  of  upon  Bight  to  Maintain  Suit.'} 

See  Bill. 

2.  As  an  Element  of  a  Contract."] 

See  Contract. 

TITHES. 

1.  Merger  of]  The  enactment  of  the  Tithe  Commutation  Amendment  Act,  (9  & 
10  Vict  c.  73,  s.  19,)  that  every  instrument  purporting  to  merge  any  tithes,  and 
made  with  the  consent  of  the  tithe  commissioners,  shall  be  absolutely  confirmed  and 
made  valid,  both  at  law  and  in  equity,  in  all  respects,  is  not  limited  to  cases  in  which 
the  person  executing  the  instrument  has  a  title  to  the  tithe,  but  operates  as  well 
where  such  person  has  no  estate  in  the  tithe,  as  where  his  estate  is  insufficient  te 
effect  the  merger.     Walker  v.  Bentley,  1 70. 

2.  What  Lands  are  Liable  to,]  The  intention  of  the  Tithe  Commutation  Acts  is,  that 
the  lands  on  which  the  apportionment  of  the  tithe  in  each  parish  is  cast,  and  these 
lands  only,  shall  be  liable  m  respect  of  the  tithe  payable  for  any  lands  in  the  parish; 
and  that  lands  on  which  no  apportionment  is  cast,  shall  not  be  liable  to  the  tithe.  lb, 

3.  What  not  Liable.]  Lands,  which  on  the  agreement  and  apportionment  under  the 
Tithe  Commutation  Acts  (confirmed  by  the  tithe  commissioners)  are  treated  as  free 
£rom  tithe,  cannot  be  afterwards  made  subject  to  tithe.    lb, 

4.  Sanction  of  Commissioners,]  The  intention  of  the  legislature  was  to  preclude  all 
questions  of  merger  of  tithe  in  all  cases  where  declarations  of  merger  had  been 
made  with  the  consent  of  the  tithe  commissioners,  leaving  the  parties  affected  by  an 
erroneous  declaration  to  their  remedy  against  the  part^r  makine  it ;  and,  such  being 
the  intention,  the  merger  is  effected,  althbugH  the  sanction  of  the  commissioners  has 
been  erroneously  given.    lb, 

6.  Construction  of  Statute,]  The  words  "every  instrument,"  in  section  J 9,  of  the 
Tithe  Commutation  Amendment  Act,  9  &  10  Vict  c.  78,  cannot  be  read  as  '*  every 
such  instrument"    lb. 


TITLE. 

1.  Implied  Acceptance  of] 

See  Contract. 

2.  Condition  of  Sale  as  to  Inquiry  into.] 

See  Contract. 
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8.  Deduction  of  Tide  by  Vendor.^ 

See  Sale. 


TRUSTS. 


1.  Uncertainty  in  Description  of  Cestui  que  Trust."]  A  testator,  by  his  will,  d»ted  the 
12th  of  October,  1629,  bequeathed  a  sum  of  money  to  be  employed  for  the  good  and 
benefit  of  the  poor  of  the  town  of  Kensington,  forever,  in  such  manner  as  A  and  B 
and  the  churchwarden  of  the  said  parish  of  Kensington  should  think  fit  to  establish. 
This  sum  was,  in  1635,  laid  out  in  the  purchase  of  land.  It  appeared  in  evidenc* 
that  in  1629,  there  was  a  place  called  the  town  of  Kensington,  out  that  such  place 
had  not  any  known  or  defined  metes  or  bounds,  and  that  there  was  no  municipal  cor* 
porate  town  or  market  town  in  the  parish  of  Kensington.  It  appeared,  also,  that  the 
rents  had  been  always  applied  for  the  benefit  of  the  poor  of  Kensington  parish  gen- 
erally, and  that,  in  all  the  deeds  relating  to  the  property ,_no  distinction  had  been 
made  between  town  and  parish :  — 

Heldf  that  the  above-mentioned  trust  was  for  the  benefit  of  the  parish  o£  Kenangton 
generally,  and  not  for  any  particular  part  of  it  Brompton,  Incumbents,  j*c^  of,  ex 
parte,  509. 

2.  Apportionment  of  Trust  Fund.]  A  testator  bequeathed  a  sum  of  money  to  trustees 
for  the  benefit  of  the  poor  of  a  parish.  There  was  no  provision  in  the  will  for  a  per- 
petual supply  of  trustees.  The  money  was  laid  out  in  the  purchase  of  land.  A  se- 
parate body  of  trustees  had,  for  about  200  years,  (with  some  slight  exceptions,)  ma- 
naged the  property  and  applied  the  rents :  — 

Held,  that,  notwithstanding  this  separate  management,  the  charity  came  within  the  22d 
section  of  the  8  &  9  Vict  c.  70,  and  was  apportionable  between  a  district  pariah  and 
the  remainder  of  the  parish.    lb. 

3.  Discretion  of  Court  as  to  Apportionment.]  Under  the  2 2d  section  of  the  8  &  9 
Vict  c.  70,  the  court  has  a  discretion  whether  or  not  to  direct  an  apportionment  of 
charitable  gifts  made  for  the  benefit  of  a  parish,  between  a  district  parish  and  the 
remaining  part  of  the  parish,  and  it  is  not  imperativei  on  the  court  to  make  such  ap- 
portionment   lb. 

4ks  Breach  of  Trust  not  a  Specialty  Debt.]  By  a  deed  of  indorsement  under  seal,  ap- 
pointing new  trustees,  and  executed  by  them,  a  trust  fund  was  assigned  to  the  new 
trustees,  ^*  to  iiold  unto  them,  their  executors,  administrators,  and  assigns,  as  their 
own  money,  property,  and  efiects,  but  nevertheless  upon  the  trusts  and  ior  the  ends, 

.  intents,  and  purposes  declared  by  the  within  indenture ; "  but  there  was  no  declara- 
tion of  trust  Dy  the  trustees :  — 

Held,  that  a  loss  which  occurred  by  a  breach  of  trust  did  not  constitute  a  specialty 
debt    Adey  v.  Arnold,  268. 

5.  SewMe,  a  declaration  by  trustees  in  a  deed  executed  by  them,  that  they  will  apply 
a  trust  fund  in  a  particular  manner,  will  be  construed  to  amount  to  a  covenant ;  and 
any  loss  to  the  trust  fund  arising  from  a  breach  of  trust  will  constitute  a  specialty 
debt    lb. 

6.  Jurisdiction  of]  The  distinction  between  the  exercise  of  the  jurisdiction  of  the 
court  in  cases  oi  trusts  for  the  benefit  of  particular  persons  and  the  cases  of  trusts 
for  creditors  is,  that  in  the  latter  cases  the  court  will  examine  into  the  circumstances 
under  which  the  deed  was  executed,  and  carry  on  its  investigation  into  what  may 
have  subsequently  occurred.     Smith  v.  Hurst,  620. 

7.  Voluntary  Settlement.]  The  court,  in  order  to  give  effect  to  voluntaiy  settlements, 
requires,  where  the  setUer  is  the  le^al  owner,  every  thing  to  have  been  done 
which  is  requisite  to  transfer  the  leg^  ownership ;  and  where  he  is  the  equitable 
owner,  clear  and  distinct  evidence  of  a  declaration  of  trust  in^&vor  of  the  donee. 
Bentley  v.  Mackay,  62. 

8.  A  father  being  entitled,  during  the  life  of  his  son,  to  the  dividends  on  funds  stand* 
ing  in  the  names  of  himself  and  three  other  trustees,  directed  two  of  the  trustees  to 
to  nay  over  the  dividends  for  the  future  to  his  son.  They  acted  on  the  direction, 
ana  the  testator  afterwards  recognized  the  gifl :  — 
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Heldf  that  there  was  a  valid  and  effectual  voluntary  settlement,  which  this  court  would 
give  effect  to.    lb. 

TRUSTEE. 

1.  Implied  Acceptance  of  Trttst.']  P.  devised  lands  to  W.  and  S.,  and  the  heirs  of  the 
surnvor,  upon  trusts  for  payment  of  debts,  and  to  applvthe  surplus.  S.,  the  surviv- 
or, died  many  years  afterwards,  having  never  proved  P.'s  will,  nor  in  any  manner 
acted  in  the  trusts.  S.,  by  his  will,  devised  all  his  mortgage  and  trust  estates  to  L. 
and  B.  L.  and  B.,  by  their  answer,  stated  that  they  believed  their  testator  had  never 
acted,  nor  claimed  any  ri^ht,  under  the  devise  from  B. ;  that  they  did  not  make,  and 
never  had  made,  any  claim ;  and  they  expressly  disclaimed :  — 

Held,  that  as  S.  had  never  disclaimed,  and  as  L.  and  B.  had  accepted  the  trusts  of  S.'s 
will,  the  legal  estate  of  P.'s  land  was  vested  in  them.    King  v.  Phillips,  7. 

3.  Liability  for  Neglect.']  Trustees  are  liable  for  not  taking  proper  steps  to  get  the 
trust  fund  transferred  into  their  names.    APGochen  v.  Dew,  97. 

3.  Liability  of  Party  having  Benefit  of  Breach  of  Trusts  Tenant  for  life,  who  had  ob- 
tained toe  benefit  of  a  breach  of  trust,  made  responsible,  upon  a  bill  for  that  purpose 
instituted  by  the  trustees.    lb, 

4.  Inquiry  as  to  Default^]  A  bill  sought  to  charge  persons  named  as  trustees  of  a  set- 
tlement, for  what  they  might  but  for  their  wilful  default,  &c.  have  received.  At  the 
hearing  it  was  dismissed  as  against  the.  representative  of  one  of  them,  with  costs,  he 
never  naving  acted  as  trustee  \  and  the  common  accounts  only  were  directed  as 
a^in^t  the  representatives  of  the  other  trustee.  The  case||pming  on,  on  further 
directions :  — 

Held,  reversing  the  decision  of  the  court  below,  that  no  inqiiiry  ought  to  be  directed  as 
to  wilful  de&ult.     Coope  v.  Carter,  691.    . 

5.  Removal  of"]  Under  the  Bankrupt  Law  Consolidation  Act,  1849,  (12  &  13  Vict  c. 
106,  s.  ISO,)  every  Vice-Cha^icellor  has  jurisdiction  to  remove  a  bankrupt  trustee, 
and  appoint  a  new  one  in  his  stead.    Heath,  in  re,  387. 

6.  Going  out  of  Jurisdiction.']  A  trustee  ^ing  out  of  the  jurisdiction  is  not  thereby 
incapable,  unwilling,  or  unable  to  act  within  the  terms  of  the  power  to  appoint  new 
trustees,  and  an  application  to  the  court  is  proper.  But  if  a  breach  ot  trust  has 
been  committed,  this  court,  though  it  sanctions  the  appointment  of  a  new  trustee, 
will  make  no  order  as  to  the  trust  property.        Harrison's  Trusts,  in  re,  345. 

7.  Transfer  of  Trust  Property.]  A  testator  bequeathed  property  to  A  and  B  equally, 
and  appointed  an  executor  and  an  executrix.  The  executrix  married,  and  the  pro- 
perty was  laid  out  in  stock  in  the  names  of  the  executor  and  executrix,  "  the  wife 
of  C."  C,  the  husband,  in  1839,  went  abroad,  and  had,  down  to  1852,  never  been 
heard  of,  and  was  not  known  whether  to  be  alive  or  dead.  A  attained  twenty-one, 
and  he  and  the  executor  and  executrix  petitioned  under  the  statute  13  &  14  Vict  c. 

^  60,  for  a  declaration  that  C  was  a  trustee  within  the  meaning  of  the  act,  and  a  direc- 
tion that  the  right  to  transfer  was  vested  in  the  executor  and  executrix  and  an  official 
of  the  bank,  and  that  half  the  fund  might  be  transferred  by  them  into  the  name  of 
A :  the  court  declared  C  to  be  a  trustee,  and  that  the  right  to  transfer  was  vested  in 
the  executor  alone.    Bradshaw,  ex  parte,  421. 

8.  Conveyance  6y.]  A  devise  to  trustees  to  the  use  of  A  for  life,  with  remainders  over. 
The  trustees  disclaimed.  Under  a  mistaken  idea  that  the  trustees  Bad  the  legal 
estate,  an  order  of  the  court  was  obtained  to  appoint  new  trustees,  and  the  heir  con- 
veyed to  them.  .A  then  conveyed  his  life-estate  to  a  mortgagee ;  and  afterwards  took 
a  reconveyance  from  him :  — 

Held,  that  A  was  in  by  the  devise,  within  the  1  Will.  4,c.  47,^and  an  order  was  made 
for  him  to  convey  to  a  purchaser.     Beale  v.  Tenant,  250. 

9.  Conversion  of  Real  Estate  held  in  Trust  into  Personal,] 

See  CoNTERSiox. 
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VENDOR  AND  PURCHASER. 

1.  Notice  of  Prior  Title.']  A  purchaser  haTing  notice  that  another  person,  or  Ui 
under-tenant,  is  in  possession  of  the  property,  is  not  justified  in  presuming  the  pos- 
session of  that  person  to  be  the  possession  of  the  vendor ;  but  is  bound  to  make  in- 
quiries of  the  person  who,  by  nimself  or  his  undei^tenant,  b  so  in  possession,  or  be 
will  be  deemed  to  have  notice  of  the  title  of  such  person.    Bailey  v.  Richardison^  21  & 

2.  Investment  of  Purchasermoney.']  Pending  a  dispute  respecting  the  title  to  land  con- 
tracted to  be  sold,  and  to  avoid  the  question  as  to  the  interest  of  the  purchase-monej, 
the  vendor  gave  the  purchaser  the  opportunity  of  investing  the  purchase-money  in 
consols  in  the  joint  names  of  the  venaor  and  purchaser,  provided  the  investment  waj 
made  by  a  certain  day,  and  the  purchaser  made  the  investment  accordingly :  — 

Held^  that  the  vendor,  having  proposed  the  investment,  could  not  have  charged  the  pur- 
chaser with  the  loss,  if  the  nmas  had  fallen,  and  that  the  vendor  was  entitled  to  the 
benefit  accruing  from  the  funds  having  risen.    Burroughes  v.  Browne^  166. 

S.  Benefit  of  InvestmientJ]  A  purchaser  cannot  throw  upon  a  vendor  the  risk  of  aa 
investment  of  the  purch^se-monev ;  and  if  he  makes  a  payment  to  or  on  account  of 
the  vendor  in  respect  of  the  purchase-money,  the  money  paid  becomes  the  pTopeTtj 
of  the  vendor,  so  that  the  purchaser  can  claun  no  benefit  of  any  investment  whicn 
the  vendor  may  make.    lb. 

4.  Stipulations  as  to  Discharge.'] 

See  Sale. 

5.  Right  of  Purchaseif^  Direct  the  mode  of  Conveyance.] 

t  See  Sale. 

6.  (Ejection  of  Purchaser  to  Tide.] 

See  Will. 


VOLUNTARY  SETTLEMENT. 

When  Effectual.] 

See  Trust. 


WILL. 

1.  Legacy  Vesting  uj/ion  Contingency.]  A  testator  by  his  will,  gave  to  each  of  two 
daughters  the  sum  of  1,000/.,  as  and  when  they  should  respectively  attain  the  SLge  of 
twenty-five  years,  or  be  married  with  the  consent  of  his  executors ;  but  in  case  either 
should  die  under  the  age  of  twenty-five  years,  or  should  marry  without  consent,  he 
directed  that  the  legacy  to  such  one  as  snould  die  under  that  age  or  manr  without 
consent  should,  afler  such  decease  of  them  respectively,  or  their  respectively  mairry- 
ing  without  consent,  fall  into  the  residue  of  his  estate :  — 

HeUl,  that  the  le^cies  vested  respectively  on  the  happening  of  either  alternatives,  and 
were  not  contingent  on  the  happening  of  both  alternatives,  namely,  marr}'ing  with 
consent  and  attaining  twenty-five.     Thompson  v.  Tuelon,  458. 

2.  Cumulative  Legacies.]  The  testator  by  the  same  will  directed  the  sum  of  1,000/.  to 
be  invested,  as  and  when  each  of  the  same  daughters  should  respectively  attain 
twenty-five,  to  be  settled  upon  trust  for  them  respectively  for  life,  with  rcmamder  to 
their  respective  children,  with  a  proviso  that,  if  either  should  <^e  without  leaving 
issue,  the  trustees  of  the  will  should  stand  possessed  of  the  lastr-mentioned  trust  pro- 
perty in  trust  for  the  survivor  upon  the  trusts  of  her  original  bequest :  — 

Heldy^  that  the  legacies  directed  to  be  settled  were  cumulative  upon,  and  not  substitu- 
tionary for,  the  legacies  of  the  same  amount  previously  given,  but  that  they  were 
respectively  contingent  upon  the  daughters  respectively  attaining  twenty-five  years 
of  age ;  and  therefore,  that  the  daughter  who  attained  twenty-Sve,  and  had  issue, 
did  not  take  any  interest  in  the  legacy  directed  to  be  settled  upon  the  other  daughter, 
who  died  without  issue  and  without  liaving  attained  twenty-five.    lb. 
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S.  Appointment  of  Accumulations.']  The  testator  bequeathed  certain  shares  of  the 
residue  of  his  estate  to  trustees  upon  trust  to  accumulate  for  such  of  his  issue  as  his 
•widow  should  by  deed  or  will  appoint  The  widow  by  her  will,  referring  to  the 
power,  appointed  certain  definite  sums  to  the  issue,  on  the  express  supposition  that 
the  shares  would  realize  a  certain  sum  per  share ;  but  if  not,  tnen  she  directed  that 
the  legatees  should  receive  in  proportion  to  their  respective  bequests :  — 

Held  J  that  the  appointment  extended  to  the  accumulations  of  the  shares.    76. 

4.  Cumulative  Legacies.]  Bequest  by  will  of  1,000/.  to  trustees,  upon  trust  to  apply 
the  dividends  for  the  maintenance  of  C.  L.  till  twenty-two,  and  when  she  attamed 
twenty-two,  in  trust  for  her  absolutely.  By  a  codicil  reciting  this  bequest,  the  testa- 
tor revoked  the  said  trusts  of  the  l,0OO/.,  and  in  lieu  thereof  declared  trusts  for  the 
maintenance  of  C.  L.  till  twenty-two,  then  for  C.  L.  for  life,  for  her  separate  use ;  and 
if  she  died  leaving  issue,  in  trust  for  her  child  or  children,  as  tenants  in  common, 
equally ;  if  she  died  without  leaving  issue,  gift  over.  Another  codicil,  declared  to  be 
the  last,  contained  these  words  —  "I  have  altered  my  views  respecting  C.  L.,  repect; 
ing  the  1,000/.  as  left  in  my  will,  and  which  I  now  think  might  prove  a  snare  for  her: 
I  now  leave  600/."  for  her  education  and  board :  — 

Held,  that,  whatever  mi^ht  have  been  the  effect  of  the  gift  of  500/.  by  the  latter  codi- 
cil, upon  the  gift  of  the  1,000/.  in  the  will,  it  was  not  substitutionary  for  the  gift  in 
the  former  codicil|  but  cumulative  thereto,    Sawrey  v.  Rumney,  307. 

5.  Vesting  of  Legacy."]  Bequest  of  a  sum  of  money  to  trustees  upon  trust  to  pay  the 
income  to  A  for  life,  and  men  to  transfer  the  capital  to  the  child  or  children  of  A, 
as  tenants  in  common,  when  they  should  attain  their  ages  of  twenty-one  years ;  and, 
in  case  any  child  should  die  before  his  share  became  payable,  leaving  issue,  such 
share  should  go  to  his  issue ;  and  if  any  child  should  die  before  his  share  should  be- 
come payable,  leaving  no  issue,  such  share  should  go  to  the  survivors ;  and  in  case 
A  should  leave  no  clmd,  then  that  the  trustees  should  pay  the  same  in  the  manner 
therein  mentioned.  A  had  a  child  who  attained  twenty-one,  and  died  in  her  life- 
time: — 

Held,  that  the  legacy  had  absolutely  vested  in  A's  child.     Thomson's  lYustSf  in  re,  498. 

6.  Legacy  to  a  Person,  or  his  Personal  Representatives.]  A  bequeathed  a  legacy  of 
5,000/.  to  B,  with  a  declaration  that  if  B  died  in  his  lifetime,  tne  legacy  should  not 
lapse,  but  should  go  and  devolve  on  his  personal  representatives.  B  died  in  A's 
lifetime,  having,  by  his  will,  appointed  C,  nis  widow,  and  D,  his  executor  and  exe- 
cutrix, and  given  all  his  personal  estate  to  C,  and  leaving  C  and  three  children 
his  next  of  lun  according  to  the  Statute  of  Distribution.  C  and  D  both  proved 
the  will :  — 

Held,  that  C  in  her  own  right  was  alone  entitled  to  the  legacy  of  5,0001.  Hemtson  v. 
Todhunter,  356. 

7.  Gift  Over.]  A  testator,  by  his  will,  directed  his  debts,  &c.,  to  be  psud,  and  then 
gave,  devised  and  bequeathed  all  and  every  his  estate  and  effects  whatsoever  and 
wheresoever  to  his  wue,  for  her  sole  and  separate  use  and  benefit ;  and  further  gave, 
willed,  and  directed  that,  at  her  death,  wnatever  remained  of  his  said  estate  and 
effects  should  go  to  the  persons  therein  named :  — 

Held,  that  the  widow  was  entitled  to  an  estate  for  life  only  in  the  residuary  personal 
estate  of  the  testator  afler  payment  of  his  debts  and  funeral  and  testamentary 
expenses.     Constable  v.  BuU,  424. 

8.  Bequest  to  Husband  and  Wife  and  A,  B.  equally.]  A  testator  by  his  will  bequeathed 
the  sum  of  700/.  unto  and  amongst  J.  C.and  C.  his  wife,  and  W.  L.,  and  in  the  same 
will  bequeathed  200/.  to  W.  L.  and  200/.  to  J.  C.  and  also  200/.  to  the  said  C.  the  wife 
ofJ.C.:  — 

Held,  that  the  fund  was  divisible  into  two  parts  only,  and  not  into  three  parts,  and  that 
one  moiety  belonged  to  J.  C.  and  C.  his  wife,  and  that  the  other  moiety  belonged  to  W. 
L.   Wylde's Estate, in  re,  371. 

9.  Bequest  to  Children  after  Death  of  Parents.]  Legacies  of  1,0(^/.  each  to  the  three 
children  then  living  of  A,  the  testator^s  daughter,  with  a  proviso  for  the  payment 
of  the  interest  for  their  maintainance  durin?  minority,  and  a  bequest  of  2,000/.  to 
trustees,  upon  trust  for  A,  for  her  life ;  and  from  and  afler  her  decease,  for  all  and 
every  her  children  liviifg  at  her  decease,  equally  to  be  divided,  with  a  proviso  that, 
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if  any  one  or  more  of  the  children  of  A  should  die  nndor  twenty-one,  withont 
leaving  issue,  the  original  and  accrued  legacies  and  shares  bequeathed  to  the  child 
or  children  so  dying  should  go  to  the  others  and  other  of  the  said  children,  equafly; 
and  a  declaration  that,  if  all  the  children  of  A  should  die  under  twenty-one,  and 
without  leaving  issue,  the  legacies  of  1,000/.  apiece  should  not  be  raisable;  but  from 
and  after  the  decease  of  the  last  surviving  cnild,  the  said  legacies  —  and  from  and 
after  the  decease  of  her  daughter  the  2,000/.  —  should  sink  into  the  residue :  — 
Held^  that  the  rights  of  the  children  of  A  in  the  legacy  of  2,000/.  were  contingeiit 
upon  their  surviving  their  mother.    Farrar  v.  Baker,  229. 

10.  Distinction  between  Bequests  to  Children  and  Grandchildren.']  Some  of  the  reasons 
which  have  influenced  th^  court  in  decisions  Tn  favor  of  vesting  legacies  in  children, 
have  no  application  in  the  .case  of  grandchildren,  where  there  is  nothing  to  show  that 
the  testator  had  placed  himself  in  loco  parentis,    lb. 

11.  The  cases  in  favor  of  vesting  carried  to  their  full  extent     lb. 

12.  Gi/t  to  A  and  his  Issue  and  in  Default  of  Issue  then  over."]  Bequest  of  leaseholds 
in  trust  for  life,  and  after  his  decease,  for  the  issue  of  the  body  of  F.,  if  any  such 
there- should  then  be.  If  F.  died  before  twenty-one,  or  afterwards  without  issue,  gift 
over :  —       * 

Heldf  to  confer  a  life-interest  on  F.,  with  a  gift  over  to  his  issue,  meaning  descendants 
who  should  be  living  at  his  death,  as  joint  tenants.    HiU  v.  Nalder,  SI 6. 

13.  Gift  in  Event  of  Surviving.']  Bequest  of  residue  equally  between  A  and  B  Cthe 
wife  of  C)  ;  and  if  C  survived  B,  lor  him  for  life,  and  afterwards  to  their  four  child- 
ren:— 

Held,  that  the  children  took  only  in  the  event  of  C  surviving  B.  Cattley  t.  Vincent, 
140. 

14.  Of  the  Interest  of  a  Fund  to  Maintain  Grandchild.']  A  bequest  of  a  legacy,  upon 
trust  to  apply  so  much  of  the  interest  as  the  trustees  should  think  proper  in  the  main- 
tenance of  the  testator's  grandson  until  twenty-one ;  and,  upon  his  attaining  that  age, 
to  pay  the  whole  of  the  interest  of^jthe  legacy  to  the  grandson,  for  his  life ;  and  a  di- 
rection that,  after  the  decease  of  tne  grandson,  the  trustees  were  to  stand  possessed 
of  the  legacy  and  interest,  and  all  accumulations,  in  trust  for  the  grandson's  children, 
with  remainder,  in  default  of  such  issue,  over :  — 

Heldy  that  the  provision  for  the  maintenance  of  the  grandson  during  his  minority,  out 
/of  the  interest  of  the  legacy,  showed  that  the  interest  was  intended  for  him ;  that  the 
legacy  vested  in  interest  (although  not  in  enjoyment)  before  the  grandson  attained 
twent^'-one ;  and  that  the  grandson  was  therefore  entitled  to  the  interest  which  ac- 
crued during  his  minority,  and  was  not  applied  in  his  maintenance.  Rouse's  Estate, 
in  re,  183. 

15.  Unapplied  Accumulations.]  That  the  unapplied  accumulations  accruing  during  the 
minority  of  the  grandson  did  not  go  with  the  capital  of  the  legacy,  because  the  dis- 
position of  the  capital  after  the  grandson  attainea  twenty-one  was  of  the  interest  and 
certain  specific  accumulations,  not  including  the  accumulations  during  the  minority. 
lb. 

16.  Interest  on  Legacy.]  A  legacy  to  a  child  carries  interest,  on  the  ground  of  the  pre- 
sumed intention  of  the  parent  to  ftdfil  his  moral  duty  of  providing  for  the  mainte- 
nance of  his  child  ;  but  if  he  has  discharged  that  duty  by  providing  for  the  mainte- 
nance of  his  child  out  of  another  fund,  t£e  legacy  does' not  necessarily  carry  interest 
lb. 

17.  Bequest  of  Railway  Shares.]  Bequest  of  all  the  testator's  Great  Western  Railway 
shares,  and  all  other  the  railway  shares  of  which  he  might  be  possessed  at  the  time 
of  his  decease  :  — 

Held,  to  pass  Great  Western  Bail  way  shares  which  he  had  at  the  date  of  his  wOI,  and 
which  were  afterwards,  by  a  resolution  of  the  company  made  under  the  authority 
of  an  act  of  parliament,  converted  into  consolidated  stock ;  but  held,  not  to  pass 
consolidated  stock  in  the  same  company  purchased  by  the  testator  after  the  date  of 
his  will.     Oakes  v.  Oakes,  193. 

16.  Specific  Legacy  —  Af intake  in  Description.]  A  bequest  of  "1,000/.,  8/.  per  cent 
consolidated  bank  annuities,  part  of  the  stock  standing  in  my  name  in  the  Dooks  of 
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the  Governor  of  the  Bank  of  England  "  in  trust  for  A.  for  life,  and  then  over,  and 
other  bet^uests  in  the  same  words,  for  different  legatees.  The  testatrix  had  no  stock 
standing  in  her  own  name,  but  slie  was  absolutely  entitled  to  a  sum  of  consols,  insuffi- 
cient to  pay  the  legacies,  and  to  a  sum  of  3/.  6«.  per  cents.|  standing  in  her  deceased 
husband's  name :  — 
Htld^  that  the  legacies  were  specific  bequests  out  of  both  these  funds,  and  carried 
interest  from  the  death  of  the  testatrix.    Sawrey  v.  Rumney^  4. 

19.  Mistake  in  Description  by  Testator.']  Bequest  by  will  of  all  the  policies  of  life  in- 
surance which  the  testator  had  effected  in  the  Union  and  Law  Life  insurance  Offices, 
and  the  moneys  payable  in  respect  thereof,  to  H. ;  and  of  all  and  singular  the  other 
policies  of  life  insurance  which  he  had  effected  in  any  other  office  or  offices,  and  the 
moncv  payable  in  respect  thereof,  to  his  wife ;  and  all  his  shares  in  public  companies, 
and  the  money  to  become  due  and  recoverable  in  respect  thereof,  and  the  residue  of 
his  personal  estate,  also  to  his  wife.  By  a  codicil,  reciting  that  the  testator  had  given 
certain  life  Insurances  to  his  wife,  he  revoked  that  bequest,  and  gave  the  said  insur- 
ances and  all  his  shares  in  the  Sun  Life  Insurance  Office  to  his  wife  for  life,  and  then 
over.  By  another  codi(;il  he  revoked  the  above-mentioned  residuary  bequest,  except 
as  to  some  lon^  annuities.  The  testator  never  had  any  policies  in  the  Union  or  in 
the  Law  Life,  but  he  had  twenty  shares  in  each  of  these  companies,  and  two  policies 
on  his  own  life  in  the  London  Life  Insurance  Company,  and  shares  in  the  Sun  Fire 
and  also  in  the  Sun  Life  Insurance  Offices :  — 

Hehl^  that  policies  meant  policies,  and  shares  shares,  in  the  will  and  codicils,  and  that 
the  shares  did  not  pass  oy  the  will.     Waters  v.  Wood,  292. 

20.  Beque.'it  of  Real  Ejjfects.]  A  testator,  by  his  will  dated  in  1795,  gave  certain  pecu- 
niarv'  legacies,  and  then  gave  all  the  residue  of  his  effects,  real  and  personal,  to  A 
and  B,  and  then  gave  an  annuity  for  the  life  of  C,  and  then  gave  all  his  lands  in  the 
county  of  Kent  and  elsewhere,  with  his  personal  estate,  to  three  trustees,  (naming 
them,)  their  heirs  and  assigns,  in  trust  for  the  purposes  above-mentioned  ;  — 

Helfl^  that  A  and  B  took  an  equitable  estate  in  fee  in  the  lands  in  the  county  of  Kent. 
Torrington  v.  Bowman,  447. 

21.  Bequest  of  Dividends,  Interest,  Rents  and  Annual  Produce,']  A  testator  gave  the 
residue  of  his  estate  to  trustees  to  pay  the  dividends  of  1,500/.  stock  to  A  for  life, 
and  after  to  divide  the  dividends  between  E.  B.  and  F.  R.  and  the  survivor  of  them. 
lie  gave  the  residuary  of  his  freehold,  copyhold,  and  leasehold  estates,  and  all  other 
his  estate  and  effects,  upon  trust  to  pay  the  divi vends,  interest,  rents  and  annual 
produce  to  his  wife,  E.  B.,  for  life,  with  remainder  to  F.  R.  for  life,  with  remainders 
over.  The  testator  had  leasehold  property,  canal  and  insurance  shares,  and  Dutch 
bonds.     F.  R.  died :  — 

Held,  affirming  a  decree  of  the  court  below,  first,  that  E.  B.  was  only  entitled  to  a  life- 
estate  in  the  dividends  of  the  1,500/.  stock;  and  secondly,  that  she  was  not  entitled 
to  eT\joy  the  shares  and  Dutch  bonds  in  specie,  though  she  was  as  to  the  leaseholds. 
Blann  v.  Bell,  448. 

22-  Bequest  of  uinnuities,]  A  testator  devised  his  real  estates  to  a  devisee  in  fee, 
^cliai'gcd  with  certain  annuities  or  annual  rent-charges  to  two  annuitants :  — 

Held,  on  special  case,  that  the  annuitants  took  the  annuities  for  life ;  that  the  28th  sec- 
tion of  the  Wills  Act  (1  Vict  c.  26)  only  applies  to  estates  vested  in,  or  in  the  powet 
of,  the  testator,  and  not  to  estates  or  interests  created  de  novo  by  his  will ;  and  that  a 
purchaser  could  not  maintain  an  objection  to  the  vendor's  title,  or  refuse  to  execute 
the  contract  for  purchase,  upon  the  ground  that  the  annuities  were  given  in  fee  and 

<    not  for  lives,     ^icholla  v.  IJawkes,  473. 

23.  Devise  for  the  Payment  of  Debts,  when  Satisfed.]  R.  B.  deposited  110/.  with 
Messrs.  H.  B.  L.,  C.  F.,  E.  L.  &  C.  S.  F.,  bankers,  upon  a  deposit  note,  pavable 
twenty  days  after  sight.  In  June,  1833,  H.  B.  L.  aied,  having,  by  his  will,  de- 
vised his  real  and  personal  estate  to  trustees,  one  of  whom  was  his  son,  II.  L.,  upon 
trust  to  raise  money*to  pay  his  debts,  &c.,  and  subject  thereto  upon  trust  for  II.  L., 
whom  he  appointed  sole  executor.  H.  L.  was  admitted  a  partner  in  the  bank.  In 
1835,  E.  L.  died,  and  in  1843,  C.  F.  died.  C.  S.  F.  and  U.  L.  continued  the  busi- 
ness, but  became  bankrupts  in  1847.  R.  B.,  from  the  death  of  H.  B.  L.,  received 
interest  at  the  bank  upon  his  deposit  note  until  the  bankruptcy,  when  he  proved 
his  debt  against  the  bankrupt's  estate ;  and  on  a  bill  filed  to  make  the  real  and  per- . 
sonal  estate  of  II.  B.  L.  liaole  to  the  payment  of  the  110/. :  — 
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Held,  that  the  interest  was  not  paid  by  the  condnning  partners  as  agents  of  H.  B.  L., 
the  testator ;  that  no  agency  could  be  implied ;  that  the  interest  was  paid  on  accoiut 
of  the  firm ;  that  all  claim  against  the  real  and  personal  estate  was  barred  by  the  Sta- 
tute of  Limitations  in  six  years ;  that  R.  B.  had  accepted  the  surviving  partners  as 
his  debtoi's,  and  the  devise  made  by  H.  B.  L.,  for  payment  of  debts  was  satisfied, 
and  the  bill  was  dismissed  with  costs.    Brown  r.  Gordon^  340. 

24.  Power  of  Appointment.']     Settletnent  of  a  smn  of  stock  in  trust  to  pay  the  divi- 
dends of  one  third  thereof  to  a  daughter  of  the  settler  for  life,  and  after  her  death  to 
divi(l(»  the  capital  among  her  children  equally  if  more  than  one»  and  if  but  one,  all 
to  that  one,  to  be  paid  to  sons  at  twenty-one,  and  to  daughters  at  twenty-one  or  mar- 
riago ;  and  if  any  son  died  under  twenty-one,  or  any  daughter  under  twenty-one  and 
unmarried,  the  part  or  share  of  him,  her,  or  them  so  dying,  as  well  original  as  accru- 
ing, to  be  paid  to  the  survivors  or  survivor  of  them.     Sfmilar  trusts  were  then  de- 
clared of  me  two  other  thirds  of  the  fund  for  B  and  C,  two  other  daughters  of  the 
sctth^r,  and  their  issue  respectively ;  provided  that  if  any  one  or  more  of  the  three 
daughters,  A,  B  and  C,  should  die  without  leaving  children  who  should  take  a  vested 
interest  in  the  fund,  then  her  share  to  be  in  trust  for  the  other  children  of  the  settkr 
who  should  be  then  living,  and  the  child  or  children  of  those  then  dead  leaving  issue, 
equally,  the  issue  to  take  only  their  parent's  sliare,  and  such  surviving  shares  to  be 
upon  the  same  trusts  as  the  original  shares  of  A,  B  and  C ;  and  every  such  surviving 
or  accruing  share  again,  upon  the  death  of  any  other  of  A,  B  and  C,  without  leaving 
such  child  or  children  as  aforesaid,  or  upon  the  death  of  the  issue  of  any  deceasea 
child  or  children  of  the  settler  as  aforesaid,  to  be  subject  to  the  same  right  of  accruer 
as  the  original  shares  of  A,  B  and  C ;  provided,  that  notwithstanding  the  Crusts 
thereby  declared  of  the  shares  of  A,  B,  and  C,  and  their  children  respectively,  in 
the  said. sum  of  stock,  it  should  be  lawful  for  each  of  them  by  will  to  appoint  to  any 
husband,  for  life,  any  part  or  share  of  the  dividends  of  her  share ;  and  m  case  either 
of  them  should  die  without  leaving  any  such  children,  to  dispose  of  any  part  of  her 
share,  not  exceeding  one  third  part  tliereof,  by  deed  or  will :  — 

Held,  that  the  last  power  comprised  all  accrued  as  well  as  original  shares.  Hutckuuon 
Trusts,  in  re,  803. 

25.  When  void  under  Statute  of  Mortmain.']  A  bequest  of  a  legacy,  to  be  applied 
towards  establishing  a  school  at  A.,  provided  a  further  sum  could  be  raised  in  aid 
thereof,  if  necessary  :  — 

Held,  to  import  an  intended  outlay  of  the  sum  in  building  a  school-house  at  the  place 
referred  to ;  and,  therefore,  to  be  a  void  bequest  within  the  Statute  of  Mortmain. 
Attorney-General  v.  Hull,  182. 

26.  Statute  of  Morttnain,]  A  testator  cave  a  legacy  to  "  The  Society  for  Building 
Churches.''  U()on  a  reference,  the  Slaster  reported  that  the  society  meant  was 
'*  The  Incorporated  Society  for  Promoting  the  Enlargement,  Building  and  Kepairing 
of  Churches  and  Chapels :  "  — 

Held,  that  the  bequest  was  not  void  under  the  Statute  of  Mortmain.  Chvrch  Building 
Society  v.  Barlow,  682. 

27.  Perpetuity.]  A  testator,  by  his  will,  bequeathed  his  personal  estate  to  trustees, 
upon  trust  to  pay  the  income  to  his  two  sisters,  A  and  B,  for  their  lives,  and  to  the 
survivor  for  her  life ;  and  then  to  pay  the  capital  to  their  children ;  and,  in  default 
of  such  children,  to  pay  the  income  to  C,  his  brother,  for  his  life,  and  then  to  pay  the 
capital  to  his  children  ;  and  in  default  of  such  children,  to  the  testator's  next  of  kin. 
The  testator,  by  a  codicil,  declared  that  he  lefl  his  cfiectS)  failing  his  brothers  and 
sisters  and  their  heirs,  to  E.  The  testator  had  two  sisters  only,  A  and  B,  and  two 
brothers  only,  C  and  D,  who  all  died  without  children:  — 

Held,  that  the  bequest  in  favor  of  E  took  effect    Pattison*s  Trusty  in  re,  516. 

28.  Remoteness —  Cy-pres.]  A  testator  devised  his  Maytham  Hall  estate  to  trustees 
upon  trust  for  P.  M.,  for  life,  and  after  his  decease  for  his  first  son  for  life,  and  after 
his  decease,  for  the  first  son  of  such  first  son  in  tail  male ;  and  in  default  of  such  issue, 
in  trust  for  all  and  every  other  the  son  and  sons  of  P.  M.,  successively,  for  the  like 
interests  and  limitations ;  and  in  default  of  issue  of  the  body  of  P.  M.,  or  in  case  of 
his  not  leaving  any  at  his  decease,  upon  trust  for  T.  M.,  for  life,  and  after  his  decease 
for  his  eldest  son,  T.  G.  M.,  for  life,  and  after  his  decease  for  his  first  son  in  tail  male ; 
and  in  default  of  issue  of  the  body  of  T.  G.  M.  upon  trust  for  all  and  every  other 
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the  son  and  sons  of  T.  M.  for  the  like  estates  and  interests.  Froviso,  that  if  P.  M. 
or  T.  ]VI.,  their  or  cither  of  their  issue,  should  become  entitled  to  the  Jodrell  estates, 
then  the  devised  estates  should  go  to  the  next  person  entitled  under  the  testator's 
will,  as  if  the  person  succeeding  to  the  Jodrell  estates  were  dead.  T.  M.  died  in  the 
lifetime  of  the  testator.  P.  31.  entered  into  possession  of  the  devised  (^states,  and 
sufftTed  a  recovery  to  the  use  of  himself  in  fee.  T.  G.  M.  sttcceedcd  to  the  Jodrell 
estates  as  tenant  in  tail  in  possession,  and  sufi'ered  a  recovery  to  tlie  use  of  himself 
in  fee.  Afterwards  P.  M.  died  without  having  had  a  son,  having  disi)osed  of  tlie 
Maytiiam  Hall  estate  by  will.  Upon  bill  by  the  eldest  son  of  T.  G.  M.,  claiming  the 
May t ham  Uall  estate :  — 
Ileldy  that  the  limitations  to  the  issue  of  P.  M.  subsequent  to  the  life-estate  of  his  eldest 
son  were  void  for  remoteness ;  and  that  the  doctrine  of  cy-pres  could  not  be  applied, 
as  it  would  let  in  classes  of  persons  not  intended  to  be  provided  for,  and  postpone 
classes  intended  to  be  provided  for ;  and  consequently  that  P.  M.  took  only  an  estate 
for  life.  Hetd^  also,  that  the  gift  over  to  T.  M.  and  his  issue  in  default  of  issue  of 
the  body  of  P.  M.,  &c.,  was  valid  as  an  independent  clause,  such  gift  over  according 
with  the  previous  valid  limitations.     Mony penny  v.  Deringy  551. 

29.  The  cases  of  Pitt  v.  Jackson,  2  Bro.  C.  C.  51,  and  NichoU  v.  Nicholly  2  W.  Black. 
1159,  observed  upon.     /6. 

30.  Gift  upon  a  Contingency^  Though  a  gift  over  on  an  event,  expressed  as  a  single 
event,  but  comprising  in  sense  two  branches,  will  not  be  construed  as  made  on  two 
events ;  yet  it  is  otherwise  where  the  testator  has  expressed  two  alternative  events, 
one  of  which  may  be  comprehended  in  the  other,   it, 

31.  Shifting  Clauses.']  Held,  also,  that  the  recovery  suffered  by  T.  G.  M.  of  the  Jod- 
rell estates  to  the  use  of  himself  in  fee,  did  not  prevent  the  shifting  clause  as  to  the 
May tham  Hall  estate  taking  efiect ;  and  that,  consequently,  the  latter  estate  passed 
over  to  his  son,  the  plain tifiu    lb, 

82.  Remoteness.']  Gift  by'the  testator  to  his  wife,  for  her  life,  or  until  her  second 
marriage,  of  the  interest  of  his  real  and  personal  estate,  which,- whether  arising  from 
rents  or  public  securities,  was  to  be  applied  for  the  benefit  of  herself  and  children ; 
and  if  she  married  again,  he  declared  that  her  power  and  benefit  under  his  will 
should  cease ;  and  when  thirty  years  had  expired,  he  ordered  all  his  property  both 
freehold  and  leasehold,  to  be  sold,  and  two  thirds  to  be  divided  amongst  his  children 
livintr  at  that  period,  or  to  their  heirs,  and  one  third  to  be  invested  for  the  benefit  of 
his  wife ;  and  after  her  decease,  ho  bequeathed  such  third  to  his  children  then  living 
and  to  their  heirs :  —  , 

Heidj  that  the  gift  at  the  end  of  thirty  years  was  not  liable  to  objection  on  the  gronnd 
of  remoteness ;  that  there  was  no  sul^titution  of  the  legatee  created  by  the  gift  to  the 
children  "  or  to  their  heirs,"  but  that  the  word  "  or  "  must  be  read  "  and ;  "  and  that 
the  children  of  the  testator  living  at  the  end  of  thirty  years  (who  were  also  the  same 
children  as  were  living  at  the  death  of  the  widow)  were  entitled  to  the  proceeds  of 
the  sale  of  the  estate,  and  also  to  the  intermediate  rents  after  the  death  of  the  widow 
and  Ix^fore  the  expiration  of  the  tliirty  years.     Lachlan  v.  Ileynolds,  234. 

33.  Remoteness.]  A  testator,  who  was  an  Armenian  merchant,  by  his  will,  made  in 
India  in  the  year  1791,  directed  that  his  property  of  everj-  description  should  be 
administered  according  to  the  law  of  England.  He  then  gave  variotis  legacies,  and 
directed  the  residue  of  his  estate  and  effects  to  be  divided  into  sixteen  shares,  six  of 
which  were  to  be  placed  in  the  government  funds  of  Great  Britain,  there  to  remain 
forever  in  the  testator's  name,  and  the  interest  thereof  to  be  received  by  his  three 
sons,  Alexander,  John,  and  Lewis,  successively  for  life,  and  after  the  death  of  the 
survivor  of  his  three  sons  the  interest  to  be  received  by  the  first  and  other  sons  of 
Alexander  and  their  issue  in  succession  for  life ;  and  in  default  of  issue  of  Alexan- 
der, the  interest  to  be  received  by  the  first  and  other  sons  of  John,  and  their  issue 
in  succession  for  life,  with  a  similar  direction  in  default  of  issue  of  John,  for  the 
benefit  of  the  issue  of  Lewis :  — 

Heldj  that  after  the  life-<?states  to  the  testator's  three  sons,  the  rest  of  the  gifts  were 
void  for  remoteness.     Raphael  v.  Boehm^  531. 

34.  Uncertainty,]     A  bequest  to  the  family  of  G. :  — 

Held^  not  to  be  void  for  imcertainfy ;  but  construed  to  be  a  gift  to  the  children  of  G., 

54* 
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(an  uncle  of  tlie  testator,  known  to  and  on  terms  of  intimacy  with  him,)  as  joint 
tenants,  and  not  to  include  the  parents  or  their  grandchildren.  Gregory  v.  Smitk, 
202. 

35.  Construction  of  "  Issue  "  and  **  Failure  of  Issue."'\  Bequest,  by  a  will  dated  in 
1819,  of  a  sum  of  stock  to  trustees,  upon  trust  to  pay  the  dividends  to  A,  the  wife 
of  B,  for  life,  and,  after  her  death,  if  she  should  have  no  issue  living  at  her  death,  to 
B  for  life  ;  but,  if  she  should  leave  issue,  then  to  pay  a  moiety  of  the  dividends  to  B 
for  life,  and  the  other  moiety  to  be  applied  for  the  benefit  of  such  issue  as  the  trus- 
tees should  think  fit ;  and  as  to  a  moiety  of  the  capital,  after  the  death  of  A,  and 
after  the  death  of  the  survivor  of  A  and  B,  as  to  the  wh(ke  of  the  capital,  to  divide 
the  same  among  the  children  of  A ;  and  if  A  should  die  in  the  lifetime  of  B,  leav- 
ing issue,  and  such  issue  should  die  in  the  lifetime  of  B  under  age  and  unmarried, 
then  to  pay  the  whole  of  the  income  to  B  for  his  life  ;  and  afler  the  death  of  the 
surnvor  of  A  and  B,  and  the  failure  of  the  issue  of  A,  to  transfer  the  stock  to  C. 
A  died  without  issue,  leaving  B  surviving  :  — 

Held,  that  by  the  word  "  issue  "  was  meant  children,  and  that  by  the  words  at  the  end 
of  the  will,  *^  failure  of  issue,"  was  meant  failure  of  children.  Bryan  t.  Alansian^ 
455. 

^^,  Devise  of  Copyhold."]  Devise  of  a  copyhold  to  such  uses  as  A  and  B,  or  the  sairvi- 
vor  of  them,  or  the  executors  or  admmistrators  of  the  survTtor,  or  the  trustees  or 
trustee  of  the  will  for  the  time  being,  should  by  deed  appoint ;  and,  subject  thereto^ 
to  the  use  of  A  and  B,  their  heirs  and  assigns  forever ;  with  a  direction  to  sell  and 
stand  positcfiscd  of  the  proceeds  upon  certain  trusts.  After  the  death  of  the  testa- 
tor, A  and  B  sold  the  copyhold  estate,  in  pursuance  of  the  trusts.  The  lord  of  the 
manor  required  that  A  and  B,  the  devisees,  should  be  admitted,  before  the  admi^ 
sion  of  the  purchaser.  On  the  bill  by  A  and  B,  the  vendors,  against  the  purchaser, 
to  compel  a  specific  performance  of  the  contract,  the  court 

Heldj  that  the  copyhold  tenant  might  direct  the  lord  to  admit  into  the  tenancy 
either  such  person  as  A  should  nominate,  or  A  himself;^  that  it  was  the  exercise  of 
the  right  of  the  tenant  to  nominate  alternatively  in  favor  of  A  or  the  nominee  of  A, 
and  not  a  double  exercise  of  his  ri<;ht  to  nominate,  first,  in  favor  of  A,  and  then  in 
&vor  of  the  nominee  of  A ;  and  tnat  the  purchaser  was  bound  specifically  to  per- 
form the  contract     Glass  v.  Richardson^  198. 

37.  Charge  for  the  Payment  of  Dehts.']  A  testator,  by  his  will,  gave  to  his  daughter  A, 
so  long  as  she  should  continue  unmarried,  all  his  couyhold  estates  situate  at  P.,  and 
also  all  his  live  and  dead  stock,  furniture,  moneys,  and  securities  for  money,  afler  pay- 
ment of  his  just  debts,  funo^  expenses,  and  the  costs  of  proving  his  will ;  and  de- 
clared that  if  A  should  be  marrica  after  his  death,  or  die  unmarried,  the  whole  ci 
the  estates,  with  the  live  and  dead  stock,  furniture  and  goods  whatsoever,  should  be 
sold,  and  the  proceeds  arising  therefrom  be  divided  between  B,  C,  and  D: — 

Held^  that  the  testator  had  charged  Ids  copyhold  estates  with  the  payment  of  his  debts. 
Moores  v.  Whittle,  433. 

38.  Revocation.']  Prior  wills  of  real  estate  held  to  be  revoked  by  a  subsequent  will, 
although  the  latter  contained  no  express  cUiuse  of  revocation,  and  the  result  of  the 
decision  was  a  partial  intestacy.    Plenty  v.  West,  283. 

39.  Charge  upgn  Specif  c  Legacies."]  Specific  legacies  held  to  be  exonerated  from 
payment  of  debts  by  devised  real  estates.    1  b. 

40.  Life-Estate.]  Bequest  of  property  (moneys  to  be  laid  out  in  land)  to  L.  and  after- 
wards to  his  eldest  lawfully  begotten  son,  &c.,  remainder  toothers  in  succession ;  with 
a  direction,  that,  in  case  of  the  decease  of  an  eldest  son,  in  any  of  the  cases,  then  the 
property  to  go  to  the  second  son,  and  so  on  according  with  primogeniture ;  but  in 
every  case  a  grandson  to  inherit  before  a  younger  son,  and  before  the  next  named  in 
the  entail,  or  any  of  his  sons :  — 

Ileld,  upon  the  language  of  the  whole  will,  that  the  testator  did  not  regard  L.  as  the 
stock  or  stlrps,  but  looked  to  the  sons  of  L.  as  the  parties  from  whom  the  whole 
property  was  to  devolve  in  succession ;  and  that  L.  took  an  estate  for  life  only.  E€ut 
V.  Twy/'ord,  205. 

41.  Taking  hif  Description  or  as  a  Class.]  The  fact,  that  wherever  a  limitation  occurred 
in  the  will  m  favor  of  sons,  it  was  accompanied  by  the  provision  that  they  should 
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take  in  order  of  primogeniture,  and  that  there  was  no  such  provisions  as  to  grand- 
sons :  — 
Held^  to  indicate  that  the  sons  were  intended  to  take  by  particular  description,  and  the 
granilsons  as  a  class.     lb, 

42.  Cy-pres,']  Intention  to  give  life-estates  to  persons  not  born  in  the  lifetime  of  the 
testator  aided,  so  far  as  the  law  will  allow,  by  the  cy-pres  doctrine.     1  b. 

43.  Construction  of  Inherit.']    **Inherit"  construed  in  the  sense  of  succession  by  de- ' 
scent.    I  b. 

44.  Words  of  Limitation.']  The  authorities  which  establish  that  a  son  or  sons  may  be 
construed  as  a  word  of  limitation,  to  efiectuate  the  intention  of  a  testator,  do  not  there- 
fore or  necessarily  lay  down  any  rule  by  which  the  court  can  be  guided  in  determin- 
ing upon  such  intention.     lb. 

45.  Ejfect  of  Subsequent  Lvnitation.]  The  question  is,  whether  "  son  "  or  "  sons  "  be 
used  as  nomen  collect ivum ;  upon  which  a  subseqftnt  limitation  in  favor  of  grand- 
sons has  an  important  bearing.    lb. 

46.  Barring  an  EntaiLI  The  prohibition  against  suffering  a  recover}',  construed  to 
apply  only  to  such  of  the  devisees  as  would  have  power  to  bar  the  entail.     lb. 

47.  Gift  by  Implication.']  A  testatrix  devised  real  estate  to  A.  B.  in  fee ;  she  then 
gave  legacies,  and  devised  the  residue  of  her  real  estate  to  C.  D.  for  life,  with  re- 
mainder to  his  issue,  with  remainder  to  the  first  and  other  sons  of  A.  B..in  tail  male, 
with  remainders  over.  She  then  bequeathed  the  residue  of  her  personal  estate  to 
trustees  upon  trust  for  A.  B.,  but  if  he  should  die  in  her  lifetime,  "  without  leaving  any 
child  or  children  him  surviving,"  the  residue  was  to  be  in  trust  for  C.  D.  absolutely. 
A.  B.  died  in  the  lifetime  of  the  testatrix,  leaving  children  :  — 

Held,  affirming  a  decree  of  the  Master  of  the  Rolls,  that  the  will  did  not  create  any 
trust  by  implication  of  the  residue  of  the  personal  estate  in  favor  of  the  children  of 
A.  B.    Lee  v.  Bush,  380. 

48.  Release  by  WHl.]  Declaration  of  trust,  by  deed,  of  a  sum  of  stock  standing  in  the 
names  of  trustees,  after  the  decease  of  the  settler,  to  sell,  and  out  of  the  proceeds  to 
pay  3,000/.  to  A,  an  officer  in  India,  for  his  absolute  use,  and  the  residue  to  B  and  A 
equally ;  and  in  case  A  survived  the  settler,  and  afterwards  died  intestate,  with- 
out leaving  a  child  or  children  then  living,  or  born  in  due  time  after  his  decease,  be- 
fore he  should  return  to  England,  then  the  whole  fund  to  B,  his  executors,  &c.,  in 
case  he,  or  any  child  or  chihircn,  of  his  body,  should  be  then  living ;  if  not,  then 
all  to  C.  The  settler  died.  B  in  consideration  of  an  advance,  released  all  his  inte- 
rest in  i  moiety  of  the  fund  subject  to  the  payment  of  the  3,000/.  to  the  trustees.  C 
bequeathed  all  her  personal  property  to  B,  and  died  B  bequeathed  all  his  personal 
property  to  A,  and  died  without  leaving  any  child :  — 

Held,  that  A  took  an  absolute  interest  in  the  fund  under  the  deed,  for  that  thexondi- 
tional  gift  <Jver,  if  good,  was  released  by  the  effect  of  the  wills  of  B  and  C.  Palmer's 
Trust,  in  re,  310. 

49.  Construction  qf  Wills  and  Settlement.]  Though  there  may  not  be  any  different 
rule  of  construction  applicable  to  wills  and  settlements,  yet  the  different  character 
of  the  instrument  is  a  circumstance  to  be  weighed  in  determining  the  effect  of  the 
disposition  it  contains ;  shares  under  a  settlement  bein^  held  not  to  be  vested,  might 
create  a  resulting  trust  for  the  settler;  whilst  in  a  will  the  residuary  legatee  might 
take.    Farrar  v.  Barker,  229. 

WINDING-UP  ACTS. 

1.  Liability  of  Provisional  Committee-Man.]  A.  B.  consented  to  act  as  a  provisional 
committee-man,  and  signed  an  agreement  to  take  one  or  more  shares.  He  was  then 
requested  to  take  up  25  shares  out  of  the  100  to  which  he  was  entitled,  and  to  pay 
the  deposit  of  two  guineas  per  share.  Before  paying  the  required  amount  or  taking 
up  the  shares  the  undertaking  was  abandoned,  and  the  provisional  committee-men 
were  requested  to  pay  a  sum  equal  to  the  deposit  upon  "^b  shares,  to  cover  the 
expenses  incurred.    This  sum  was  then  paid  by  A.  B.,  and  subsequently  two  further 
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sums  to  the  same  amount  were  paid,  upon  a  threat  of  being  otherwise  exposed  to 
legal  proceeding.  The  Master  placed  A.  B/s  name  on  the  list  of  contributories : — 
Held^  upon  appealfrom  this  decision,  that  A.  B.  had  never  consented  to  take  up  anj 
shares,  but  had  paid  the  calls  u])on  him  causa  pads ;  and  his  name  was  therefore 
struck  off  the  list  of  contributories.  The  Wolverhampton,  Cheshire,  ^'c,  Railway 
Company,  438. 

2.  Specialty  Debt."]  A  contributory,  under  the  Winding-up  Act,  in  respect  of  173 
shares  purchased  by  him,  had  covenanted  in  a  deed,  transferring  a  portion  of  the 
shares  to  him,  to  pay  all  instalments  and  sums  of  money  in  respect  of  the  shares 
transferred,  and  to  execute'  the  company's  deed  of  settlement.  The  contributory 
having  died  without  executing  the  settlement :  — 

Held,  on  petition,  (Wighthan,  J.,  assisting  and  concurring,^  that  the  company  were 
not  entitled  to  rank  as  specialty  creditors  against  the  estate  of  the  contributory  for  any 
of  the  shares  except  those  vested  in  him  by  the  deed  of  transfer.  Hay  v.  JVillougir 
by,  46A.  m 

8.  Contributory  Under.]  An  allottee  of  shares,  who  had  paid  his  deposit,  and  received 
an  undertaking  from  the  directors  that  the  full  amount  of  the  deposits  should  be  re- 
turned in  the  event  of  an  act  not  being  obtained,  subsequently  Bigned  a  declaration 
and  proxy  in  favor  of  the  continuance  of  the  undertaking.  The  declaration  was 
filled  up  at  the  request  of  the  directors,  who  stated  that  it  was  absolutely  ncce^saiy 
for  them  to  proceed  to  obtain  the  act,  in  order  to  secure  the  expenses  of  the  under- 
taking, which  had  been  guaranteed  under  an  arrangement  with  another  railway  compa^ 
ny.  The  scheme  having  failed,  the  allottee  recovered  back  his  deposits  in  an  actional 
la\M     The  ^Master  having  twice  placed  his  name  on  the  list  of  contributories,  it  was 

Held,  that,  the  IVlaster's  decision  must  be  reversed,  and  the  name  expunged.  Beards^ 
shaw,  Ex  parte,  330. 

4.  Discretion  of  Court,"]  The  12th  section  of  the  Winding-up  Act  gives  the  court  a 
discretion ;  and  where  it  appeared  that  the  majority  of  shareholders  were  attempting 
with  the  creditors,  to  arrange  the  affairs  of  a  banking  company  which  ha<l  stopped 
payment,  the  court  refused,  on  the  application  of  a  single  shareholder,  to  make  an 
immediate  order  for  winding-up  the  company,  but  ordered  the  petition  to  stand  over 
for  two  months,  to  enable  the  company  and  creditors,  if  possible,  to  settle  the  aflfain 
without  the  intervention  of  the  court  Monmouthshire  ^  Glamorganshire  Banking 
Co.,  in  re,  90. 

5.  Indemnity  of  Retired  Directors."]  A  decree  was  made,  declaring  that  an  incorpo- 
rated company  were  bound  to  indemnify  its  retired  directors,  and  a  reference  was 
made  to  the  Master.  An  order  being  afterwards  made  to  wind  up  the  company,  the 
official  manager  was  substituted  in  the  suit  On  further  directions,  an  order  lor 
payment  and  indemnity  was  made  on  the  official  manan:er,  and  the  Master  was 
dirdiited  to  make  proper  calls  on  the  contributories  for  that  purpose.  Glcadow  v. 
Hull  Glass  Company,  142. 
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